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JACKSON,  APRIL  TERM,  1906. 


The  Second  National  Bank  v.  B.  E,  Pebwitt  et  al. 

(Jackson.    April  Term,  1906.) 

1.  AOCOMHODATION  IKB0B8EB8  OB  MAKBB8.  Not  dio- 
oharited  by  principal's  payment  subsequently  recovered  from 
the  payee  by  the  maker's  trustee  in  bankruptcy  as  a  prei- 
erence. 
The  pasrment  of  a  promissory  note  by  the  principal  maker  does 
not  operate  to  release  or  discharge  the  accommodation  indors- 
ers  or  makers,  where,  upon  a  petition  in  bankruptcy  filed  by 
other  creditors  against  the  principal  maker  within  four  months 
thereafter,  he  was  duly  adjudged  a  bankrupt,  and  the  amount 
of  such  payment  was  recovered  by  the  trustee  in  bankruptcy 
from  the  payee  as  a  preference  under  the  bankruptcy  law,  al- 
though such  payee  knew  of  the  payor's  insolvency.  {Post,  pp. 
Ml.) 

Cases  cited  and  approved:  S warts  v.  Fourth  National  Bank, 
177  Fed.,  1,  9-13,  54  C.  C.  A.,  387,  and  citations;  Watson  v. 
Poague,  42  Iowa,  582,  583;  Pritchard  v.  Hitchcock,  6  Man.  & 
G.,  151;  Petty  v.  Cooke,  L.  R,,  6  Q.  B.,  790,  794-796. 

117  Tenn— 1  (1) 


2  TENNESSEE  REPORTS.       [117  Tenn. 

Bank  v.  Prewltt 

Cases  cited  and  distinguished:     Harris  ▼.  Bank,  110  Tenn.,  239; 
Bartholow  v.  Bean,  18  Wall.,  635. 

2.  SAKE.  Same.  Discharged  to  extent  of  pro  rata  lost  by  hold- 
er's failure  to  file  claim  against  the  bankrupt  estate  of  the 
principal  maker. 
Where  the  holder  of  a  promissory  note,  after  receiving  payment 
from  the  principal  maker,  and  after  being  compelled  to  re- 
store the  amount*  thereof  to  such  maker's  trustee  in  bankruptcy 
as  a  preference,  fails  to  file  his  claim  against  the  bankrupt's 
estate,  he  can  recover  from  the  accommodation  indorsers  or 
makers  only  upon  the  basis  of  allowing  a  credit  for  the  sum  he 
would  have  received  from  the  bankrupt's  estate,  had  he  filed 
his  claim  against  the  same.     (Post,  p.  11.) 

8.  SAME.  Discharged  by  holder's  refusal  to  accept  payment  be- 
fore maturity  under  a  collateral  agreement  operating  as  a  secur- 
ity for  them. 
A  collateral  agreement  between  the  purchaser  of  a  promissory 
note  and  principal  maker  to  the  effect  that  such  maker  should 
have  the  right  to  pay  the  note  before  maturity,  with  a  rebate 
of  interest,  is  in  the  nature  of  a  security  or  counter-security  for 
the  benefit  of  the  accommodation  indorsers  or  makers,  and  a 
refusal  to  accept  such  payment  would  discharge  them.  (Post, 
pp.  3,  4,  6.) 


FROM  MADISON. 


Appeal  from  Chancery  Court  of  Madison  County. 
A.  G.  Hawkins,  Chancellor. 

W.  H.  Biggs,  for  complainant. 
C.  (i.  Bond,  for  defendants., 
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Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

On  the  19th  of  January,  1900,  Prewitt  &  Co.  executed 
to  the  order  of  J.  T.  Bushing,  R.  E.  Prewitt,  and  J.  T. 
Jones,  a  note  in  the  sum  of  |2,500,  maturing  twelve 
months  after  date.  This  note  was  indorsed  by  the 
payees,  waiving  demand  and  notice,  to  the  Second  Na- 
tional Bank.  The  indorsers  had  no  beneficial  interest  in 
the  transaction,  the  note  having  been  made  merely  for 
the  accommodation  of  Prewitt  &  Co.  When  the  note 
was  negotiated  to  the  bank,  there  was  a  collateral  con- 
tract entered  into  between  it  and  Prewitt  &  Co.  to  the 
effect  that  the  latter  should  have  the  right  to  pay  the 
debt  before  due,  and  to  have  a  rebate  of  interest  from 
the  time  between  the  date  of  payment  and  maturity. 

On  the  18th  of  September,  1900,  Prewitt  &  Co., 
through  their  representative,  J.  J.  Prewitt,  claimed  of 
the  bank  the  right  to  pay  ofif  the  note,  and  were  per- 
mitted to  do  so;  a  rebate  of  |68  being  allowed  for  the 
difference  of  time. 

Within  a  few  days  after  this  payment,  the  creditors 
of  Prewitt  &  Co.  filed  a  petition  in  bankruptcy  against 
them,  and  they  were  duly  adjudged  bankrupt  An  ac- 
tion was  brought  by  Harris,  the  trustee  in  bankruptcy, 
against  the  bank,  and  he  recovered  in  this  action  the  full 
amount  which  had  been  paid  to  the  bank.  The  aggregate 
was  $3,100,  and  interest  This  included  not  only  the 
payment  on  the  f2,500  note,  but  likewise  payment  of 
an  overdraft  of  about  |600 ;  and  part  payment  of  a  note 
of  1795,  indorsed  by  J.  T.  Bushing. 
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The  controversy  in  the  Harris  Case  is  reported  under 
the  name  of  Harris  v.  Bank,  110  Tenn.,  239,  75  S.  W., 
1053. 

The  amount  recovered  from  the  bank  was  paid  into 
the  bankruptcy  court,  and  was  there  prorated  among  the 
other  creditors  of  Trewitt  &  Co.,  the  bank  not  having 
filed  any  claim. 

After  the  bank  had  paid  the  judgment^  it  brought  the 
present  suit  against  R.  E.  Prewitt  and  J.  T.  Bushing, 
indorsers    on  the  $2,500  note,  to  recover  two-thirds 
thereof;  the  other  indorser,  J.  T.  Jones,  having  already 
paid  one-third  without  suit. 

The  defendants  insist  that  they  are  not  liable  and  refer 
for  authority  to  Harris  v.  Bank,  supra.  In  that  case, 
the  court  did  not  have  before  it  the  question  here  pre- 
sented,  and  what  was  said  upon  the  liability  of  indorsers, 
appeared  only  in  a  quotation  from  Bartholota  v.  Bean, 
18  Wall.  (U.  S.),  635,  21  L.  Ed.,  866.  There  is  nothing 
in  the  opinion  in  Harris  v.  Bank  that  in  any  way  bears 
upon  the  present  controversy,  except  the  observation 
that  the  bank  was  not  compelled  to  accept  payment  of 
the  amount  of  the  note  on  penalty  of  releasing  the  in- 
dorsers. In  the  present  case,  it  appears  there  was  a 
collateral  agreement  between  the  bank  and  the  makers 
to  the  effect  that  the  makers  would  have  the  right  to  pay 
the  note  before  maturity  and  obtain  a  rebate.  This 
agreement  was  in  the  nature  of  a  security  or  counter- 
security  for  the  benefit  of  the  indorsers,  and  if  the  bank 
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had  refused  to  accept  the  money  thereon,  the  indarsers 
could  afterwards  have  claimed  a  releasa 

The  bank  was,  then,  in  this  position.  A  valid  pay- 
ment was  offered  to  it,  which  it  dared  not  refuse  on 
penalty  of  losing  its  indorsers.  It  is  said,  however,  that 
Prewitt  &  Co.  were  insolvent,  and  the  bank  knew  such 
to  be  the  fact  This  is  true,  but  there  might  never  be 
any  proceeding  in  bankruptcy  instituted  against  them. 
In  that  event,  the  payment  would  continue  good.  The 
indorsers  were  entitled  to  this  benefit,  and  if  the  bank 
had  refused  when  offered,  they  would  have  had  just 
ground  of  complaint  What  was  said  in  Bartholow  v. 
Bean  as  to  the  nonliability  of  the  indorser  was  mere 
dictum.  The  case  did  not  call  for  it.  The  action  there 
was  by  the  assignee  in  bankruptcy  against  a  creditor  who 
had  received  a  preference  to  recover  the  amount  so  paid. 
No  question  of  the  liability  of  an  indorser  was  involved. 
See,  on  the  general  subject,  Swarts  v.  Fourth  National 
Bank,  117  Fed.,  1,  9-13,  54  C.  C.  A.,  387;  and  cases  cited; 
Watson  V.  Poague,  42  Iowa,  582,  583 ;  Pritchard  v.  Hitch- 
cock, 6  Man.  &  G.,  151 ;  Petty  v.  Cooke,  L.  R.,  6  Q.  B., 
790,  794-796. 

The  facts  in  Watson  v.  Poague  et  al.  were  these:  Wat- 
son held  a  promissory  note  for  |500  executed  jointly  by 
Poague,  and  Wood  and  one  John  W.  Griffith.  After  the 
note  became  due,  Griffith  made  a  payment  of  $409.95  on 
it,  and  within  four  months  thereafter  was  adjudged  a 
bankrupt  on  the  petition  of  creditors  other  than  Wat- 
son«    After  the  adjudication  in  bankruptcy,  Poague  and 
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Wood  paid  to  Watson^s  clerk,  who  was  ignorant  of  the 
circumstances,  the  residue  of  the  note,  and  took  it  up. 
The  assignee  in  bankruptcy  recovered  of  Watson  the 
amount  which  had  been  paid  him  by  Griffith.  Watson 
thereupon  brought  his  suit  in  equity  against  Poague  and 
Wood,  praying  that  they  be  ordered  to  deliver  up  the 
note,  that  the  entry  of  credit  thereon  of  |409.64  paid  by 
Griffith,  be  declared  void,  and  that  the  plaintiflF,  Watson, 
have  judgment  against  the  defendants  Poague  and  Wood 
for  that  sum,  with  interest  and  costs.  In  affirming  a 
judgment  in  favor  of  Watson  for  the  amount  daime^y 
the  court  said  that  the  true  ground  of  relief  was,  not 
that  the  entry  of  credit  was  made  by  mistake,  but  that 
Watson  had  lost  the  benefit  of  the  payment  for  which 
the  entry  of  credit  was  made  on  account  of  the  subse- 
quent proceedings  in  bankruptcy,  "an  event  which,  at 
the  time  of  payment,  was  wholly  contingent,'  and,  there- 
fore,  beyond  the  knowledge  of  any  human  being;"  that  it 
was  immaterial  whether  he  did  or  did  not  know  the  pro- 
visions of  the  bankrupt  act^  or  whether  he  did  or  did 
not  know  that  Griffith  was  insolvent;  that  it  was  proper 
for  him  to  receive  the  payment,  but  if  he  received  it 
knowing  that  Griffith  was  insolvent,  he  received  it  sub- 
ject to  the  rightful  claim  of  an  assignee  in  bankruptcy, 
if  an  adjudication  in  bankruptcy  should  take  place  upon 
petition  filed  within  four  months  thereafter. 

"It  is  true,"  continued  the  courts  "that  the  receiving 
of  the  payment  under  such  circumstances  is  called,  in 
the  bankrupt  act,  accepting  a  fraudulent  preference,  but 
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it  was  not  an  actual  fraud,  nor  would  it  have  been  even 
a  constructive  fraud,  if  an  adjudication  in  bankruptcy 
had  not  taken  place  upon  a  petition  filed  within  four 
months.  Besides,  whatever  was  done  was  not  done  with 
intent  to  wrong  the  defendants,  but  rather  to  protect 
them.  If  plaintiff  had  declined  to  receive  the  payment, 
especially  if  Griffith  was  insolvent,  the  defendants  might 
justly  have  complained.  There  was  at  least  a  possibility 
that  no  adjudication  in  bankruptcy  would  take  place 
ui>on  a  petition  filed  within  four  months.  But  it  did 
take  place,  and  now  the  plaintiff  asks  relief,  not  against 
his  own  fraud,  but  because  the  payment  which  he  prop- 
erly received  has  been  held,  by  reason  of  what  after- 
wards transpired,  and  under  the  peculiar  provisions  of 
the  bankrupt  law,  to  have  been  made  to  him  in  trust,  for 
all  of  the  creditors  of  Griffith." 

In  Pritchard  v.  Eitchcock,  it  appeared  that  the  plain- 
tiff had  lent  to  William  Hitchcock  a  large  sum  of  money, 
the  payment  of  which  was  guaranteed  by  George  Hitch- 
cock. Subsequently  William  paid  the  debt,  but  was  at 
that  time  **in  a  state  of  complete  insolvency."  Within 
a  few  days  thereafter  a  "fiat  in  bankruptcy"  issued 
against  William,  the  assignees  under  which  brought  an 
action  against  Pritchard  to  recover  the  money  so  paid 
by  the  banki  apt,  upon  the  ground  that  the  payment  was 
a  fraudulent  preference,  in  which  action  they  succeeded. 
Thereupon  Pritchard  brought  his  action  against  the 
guarantor,  George  Hitchcock.  It  was  held  that  the  pay- 
ment did  not  amount  to  a  satisfaction. 
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In  Petty  v.  Cooke,  the  facts  were  that  Cooke  for  the 
accommodation  of  Steele  executed  with  him  a  promis- 
sory note  for  £100,  payable  to  Petty.  Steele  i)aid  it  in 
contemplation  of  insolvency,  and  Petty  innocently  ac- 
cepted the  amount  Afterwards  Steele's  trustee  in  bank- 
ruptcy recovered  of  Petty  the  amount  which  the  latter 
had  received  from  Steele.  Petty  then  brought  an  action 
against  Cooke,  the  accommodation  maker,  and  he  plead- 
ed that  the  acceptance  by  the  plaintiff  of  the  payment 
which  had  been  made  by  Steele  discharged  him,  Cooke, 
from  liability  as  a  comaker  or  surety.  The  court  of 
Queen's  Bench  held  otherwise. 

Blackburn,  J.,  said :  "Is  there  any  case  which  says 
that  an  innocent  act,  unconsciously  done,  discharges  the 
surety?  .  .  The  creditor  accepts  the  money  which 
he  had  no  right  to  refuse,  and  the  acceptance  of  which 
he  had  no  means  of  knowing  would  injure  the  surety. 
He  therefore  did  no  act  injurious  to  the  surety,  and  the 
surety  is  not  discharged."  Lush,  J.,  said :  "I  am  of  the 
same  opinion.  The  rule  of  law  and  equity  with  regard 
to  the  rights  of  a  surety  is  the  same.  I  do  not  entertain 
the  slightest  doubt  that  the  act  of  the  creditor  which  dis- 
charges the  surety  must  be  an  act  involving  something 
inequitable  at  the  time  it  is  done,  and  which  interferes 
with  the  rights  of  a  surety ;  an  acceptance  of  money  from 
the  debtor,  which  the  creditor  thought  at  the  time  he  ac- 
cepted it  was  a  good  and  valid  payment,  cannot,  there- 
fore, dischai^e  the  surety.  The  creditor,  under  the  pres- 
ent circumstances,  could  not  have  refused  to  accept  the 
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money;  ito  acceptance  was  an  advantage,  not  an  injury, 
to  the  surety."  Hanner,  J.,  said :  "I  am  also  of  the  same 
opinion.  I^rd  Eldon  puts  it  that  the  surety  is  dis^ 
charged  when  the  creditor  has  done  anything  which  is 
'against  the  faith  of  his  contract.'  How  can  it  be  against 
the  faith  of  his  contract  for  the  creditor  to  do  that  which 
it  was  his  duty  to  do,  namely,  to  receive  payment?  It 
turned  out  afterwards  that  the  payment  was  not  a  good 
payment,  and  therefore  the  surety  is  not  discharged." 

Judge  Sanborn,  after  citing  the  foregoing  opinion, 
said  in  Sxoarts  v.  Fourth  National  Bank,  supra,  a  case 
presenting  a  similar  question : 

"Those  opinions  are  well  grounded  in  reason,  clear 
and  persuasive.  They  lead  to  just  and  equitable  re- 
sults, and  they  are  exactly  applicable  to  the  facts  of  this 
case.  The  bank  was  guilty  of  no  fraud  or  wrong  when 
it  accepted  jmyment  from  the  insolvent.  The  indorsers, 
as  well  as  the  bank,  knew  that  any  payments  made  upon 
the  notes  by  the  principal  debtor  were  liable  to  be  re- 
called as  a  condition  of  the  allowance  of  the  claim  of  the 
bank  against  its  estate,  if  the  maker  of  the  note  was  ad- 
judged a  bankrupt  upon  a  petition  filed  within  four 
months  of  the  payments.  Their  contract  was  condi- 
tioned by  this  fact,  and  by  the  statute  which  called  it 
into  being.  The  acceptance  of  such  payments  was  not 
forbidden  by  the  moral  or  by  the  civil  law.  The  bank  did 
not  know,  and  could  not  forsee,  that  the  principal  debtor 
on  the  note  would  become  a  bankrupt  within  four 
months  from  the  payments.    The  holder  of  a  surety's  ob- 
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ligation  may  discharge  it  if  he  knowingly  does  any  act 
to  diminish  his  security  or  his  opi)ortunity  to  enforce  it, 
or  any  act  to  increase  his  liability.  But  the  acceptance 
of  these  payments  did  none  of  these  things.  A  refusal 
to  accept  them  might  well  have  been  held  to  be  an  act 
so  likely  to  entail  unnecessary  loss  upon  the  accommoda- 
tion makers  that  it  would  discharge  them.  But  the  re- 
ceipt of  the  money  was  an  act  of  reasonable  diligence — 
an  act  in  the  rational  discharge  of  the  duty  of  the  bank 
towards  the  sureties.  It  hoped  and  believed  that  the 
money  it  received  would  be  a  payment  upon  the  debt. 
If  it  returns  it,  no  payment  has  been  made  by  the  re- 
ceipt of  it.  The  debt  remains  unpaid,  because  the  money 
received  turns  out  to  be  the  property  of  the  bankrupt 
estate,  which  the  bank  holds  in  trust  for,  and  returns  to, 
the  estate  under  the  law.  The  sureties  are  not  discharged 
by  the  payment  and  satisfaction  of  any  part  of  the  notes, 
because  no  payment  and  satisfaction  were  effected. 
They  are  not  discharged  by  any  act  or  negligence  of  the 
creditor,  because  it  has  been  guilty  of  none  which  either 
increased  their  liability  or  diminished  their  security  or 
their  opportunity  to  enforce  it.  The  only  just  and  equi- 
table conclusion  is  that  the  accommodation  makers,  in- 
dorsers,  or  sureties  upon  the  obligation  of  an  insolvent 
debtor  are  not  dischargt^d  from  liability  to  pay  them  by 
the  innocent  acceptance  by  their  creditor,  of  payments 
thereon  from  the  insolvent  debtor  which  the  creditor  is 
subsequently  required  to  and  does  surrender  to  the  lat- 
ter^s  trustee  in  bankruptcy  as  a  condition  of  the  allow- 
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ance  of  its  claim  under  section  57g  of  the  bankrupt  act/* 
Act  July  1,  1898,  c.  541,  30  Stat.  560  [U.  S.  Comp.  St 
1901,  p.  3443]. 

The  duty  of  the  present  complaint  was,  upon  the  adju- 
dication in  bankruptcy  of  Prewitt  &  Co.,  to  surrender 
the  preference  and  file  its  claim  for  allowance.  5  Cyc, 
330,  331.  It  was  compelled  to  restore  tlje  money,  but 
failed  to  file  its  claim  against  the  estate.  The  extent  of 
the  injury  suffered  by  the  indorsers  through  this  failure 
is  measured  by  the  amount  that  would  have  been  real- 
ized by  the  bank  if  it  had  filed  the  claim,  and  which  was 
lost  by  not  filing  it.  For  this  injury  the  bank  must  ac- 
count in  the  abatement  of  its  demand. 

The  record  shows,  without  controversy,  the  amount 
of  the  debts  filed  in  this  proceeding,  the  assets,  and  the 
pro  rata  paid.  To  the  debts  should  be  added  the  $2,500 
note,  and  the  pro  rata  figured  on  that  basis  as  of  the  date 
of  the  pro  rata  which  was  made  in  the  bankruptcy  pro- 
ceeding. The  pro  rata  amount  thus  ascertained  for  the 
f  2,500  note  will  show  the  sum  the  bank  would  have  re- 
ceived had  it  filed  its  claim.  The  amount  so  found  must 
be  deducted  from  the  note. 

It  is  conceded  that  on  the  basis  above  fixed,  the  pro 
rata  amount  applicable  to  the  |2,500  note  ^vould  have 
been  $837.  Deduct  this  amount,  also  the  sum  paid  by 
Jones,  the  third  indorser,  and  enter  judgment  for  the 
bank  for  the  balance  and  interest,  against  defendants 
Prewitt  and  Rushing. 

It  is  insisted  that  the  settlement  should  be  made  on 


V 


12  TENNESSEE  REPORTS.       [117  Tenn. 

111  --  .  ■_,■■_., 

Bank  t.  Prewitt 

the  basis  of  the  bank's  filing  the  whole  of  its  demand 
against  Prewitt  &  Co.^  that  is  the  overdraft  and  the 
amount  which  had  been  received  on  the  Bushing  note. 
We  cannot  deal  with  that  phase  of  the  matter  in  the  pres- 
ent case.  The  bank  had  no  duty  resting  on  it  to  any 
third  party  in  respect  of  the  overdraft  Nor  can  we  deal 
with  the  |795  note;  that  matter  is  not  before  us.  We 
have  referred  to  it  in  a  preceding  part  of  the  opinion, 
merely  in  an  incidental  way,  in  stating  the  history  of  the 
transaction. 
Judgment  as  above  directed. 
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Illinois  Cent.  Railboad  Co.  v.  Porter. 
{Jackson.    April  Term,  1906.)' 

1,     OOXHOK    OABBIBB.    Railway  postal  clerk  is  a  passenger. 
A  railway  postal  clerk,  in  the  discharge  of  his  duties  on  a  railwagr 
train,  is  a  passenger,  and  his  rights  are  to  be  determined  by 
the  mles  of  law  applicable  to  that  relation. 

Cases  cited  and  approved:  B.  ft  O.  R.  H.  Co.  t.  State,  72  Md., 
36;  Arrowsmith  v.  Railroad  Co.,  67  Fed.,  165;  N.  T.,  etc.,  R. 
Co.  y.  Seybolt,  95  N.  T.,  662;  Gleeson  v.  Va.  Midland  R.  Co., 
140  U.  S.,  435. 

3.  8A1CB.    Injnzy  to  passenger.    Derailment  is  prima  iade  proof 
of  negligence.    Hay  be  rebutted. 

A  passenger  suing  for  injuries  establishes  a  ftrima  facie  case  of 
negligence  by  showing  the  derailment  of  the  train  and  the  con- 
sequent injury;  but  such  presumption  may  be  rebutted  by 
showing  that  the  injury  arose  from  am  unavoidable  accident, 
which  could  not  have  been  prevented  by  the  highest  applicable 
degree  of  care  and  foresight.       ' 

Case  cited  and  approved:    Railway  v.  Kuhn,  107  Tenn.,  112. 

8.    8AMB.    Same.      High  rate  of  speed  not  negligence  i>er  se. 

The  mere  fact  that  a  train  is  running  at  a  high  rate  of  speed  is 

not  negligence,  if  the  condition  of  the  track  and  road  bed,  and 

the  character  of  the  engine  and  equipment,  are  such  that  that 

speed  may  be  safely  maintained. 

Cases  cited  and  approved:  Railroad  Co.  v.  Winters,  85  Tenn., 
240;  Railroad  Co.  v.  Milam,  9  Iiea,  223;  Fitch  v.  Railroad  Co., 
3  Tenn.  Cas.,  676. 

4.  MBA8UBB    OT  DAMAOB8.    Ifo  deduction  for  salary  re- 
ceived by  injured  party  as  a  gratuity. 

The  salary  received  by  a  railway  mail  clerk  as  a  mere  gratuity 
from  the  government  during  the  time  he  was  incapacitated  for 
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work,  by  reason  of  a  personal  Injury  inflicted  by  the  negligence 
of  another,  cannot  be  considered  in  determining  the  amount 
of  damages  to  which  he  is  entitled  in  conseauence  of  the  in- 
jury. 

Cases  cited  and  approved:  ^.  C.  &  St.  Lw  Ry.  v.  Miller  (Ga.), 
47  S.  E.,  959,  67  Ij.  R.  A.,  87;  M.,  K.  &  T.  R.  R.  Co.  y.  Rains, 
40  S.  W.,  635;  M.,  K.  &  T.  R.  R.  Co.  v.  Flood,  79 
S.  W.,  1106;  Carroll  y.  Mo.  Pac.  R.  Co.,  88  Mo.  239;  U  &  N. 
R.  R.  Co.  y.  Carothers,  23  Ky.  Law  Rep.,  1673;  Pittsburgh  C.  & 
St  If.  R.  C.  Co.  y.  Thompson,  56  111.,  138;  Bait  City  Pass  R.  R. 
Co.  y.  Baer,  90  Md.,  97;  Regan  y.  N.  Y.  R.  R.  Co.,  60  Conn.,  134; 
Harding  y.  Townshend,  43  Vt,  636. 

Cases  cited  and  disapproved:  Dffnkwater  y.  Dinsmore,  80  N.  Y., 
390;  Montgomery  R.  R.  Co.  y.  Mallette,  92  Ala.,  210;  Lee  y. 
W.  U.  Tel.  Co.,  61  Mo.  App.,  376;  Ephland  y.  R.  R.  Co.,  67  Mo. 
App.,  147. 


FROM  SHELBY 


Appeal  from  the  Circuit  Court  of  Shelby  County.— 
Wai/teb  Malone^  Judge. 

J.  H.  Watson,  for  Porter. 

Tim  E.  Cooper,  Charles  N.  Burch  and  Albert  W. 
BiGGS^  for  Railroad  Company. 


Mr.  Justice  McA lister  delivered  the  opinion  of  the 
Court. 

The  plaintiff  below  was  in   the   employment   of   the 
United  States  in  the  capacity  of  a  mail  clerk,  and  was 
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assigned  to  duty  on  a  fast  passenger  and  mail  train 
known  as  the  "Chicago  and  New  Orleans  Limited."  On 
the  20th  of  October,  1904,  he  sustained  serious  personal 
injuries  in  consequence  of  the  derailment  of  the  train  at 
or  near  the  village  of  Tillatoba,  Mississippi.  There  was 
a  verdict  and  judgment  in  favor  of  the  plaintiff  below  for 
the  sum  of  |2,500,  from  which  the  company  appealed 
apd  has  assigned  errors. 

The  first  assignment  is  that  there  is  no  evidence  to 
support  the  verdict  of  the  jury.  It  is  conceded  by  learn- 
ed counsel  on  the  brief  that  the  derailment  of  a  train, 
inflicting  injuries  upon  a  passenger,  makes  out  a  prima 
facie  case  of  liability,  and  devolves  upon  the  company 
the  burden  of  proof  that  the  accident  was  unavoidable, 
even  by  the  exercise  on  its  part  of  the  utmost  d^ree  of 
care^  skill,  and  foresight.  But  his  contention  is  that 
the  plaintiff  in  error  adduced  evidence  conclusively 
showing  that  the  accident  was  unavoidable,  and  not  the 
result  of  any  negligence  or  want  of  care,  skill,  or  fore- 
sight upon  the  part  of  the  company,  its  servants^  and 
agents.  The  contention  of  learned  counsel  is  that  the 
accident  was  not  caused  by  the  high  rate  of  speed  at 
which  the  train  was  being  operated,  but  by  reason  and 
on  account  of  some  latent  defect,  which  caused  the  rear 
wheels  of  the  tender  of  the  second  engine  to  leave  the 
track ;  but  just  what  this  defect  was  it  has  been  impossi- 
ble to  determine,  etc. 

The  record  reveals  that  at  the  time  of  the  accident  the 
train,  consisting  of  fourteen  coaches,  drawn  by  two  en- 
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gines,  was  mnniDg  at  a  rate  of  seventj  miles  an  hoar. 
The  train  in  question  was  operated  as  a  fast  mail  and 
passenger  train^  and  was  especially  designed  to  carry 
with  the  utmost  expedition  the  United  States  mail  be- 
tween the  points  designated. 

The  cause  of  the  accident  does  not  distinctly  appear 
from  the  record.  The  evidence  submitted  on  behalf  of 
the  company  indicated  that  the  track  was  in  good  con- 
dition^  that  the  engines,  cars^  and  equipment  of  the  train 
were  in  good  order,  and  that  the  employees  of  the  com- 
pany at  the  time  of  the  accident  were  in  the  exercise  of 
proper  care.  The  superintendent  of  the  defendant  com- 
pany arrived  on  the  scene  of  the  accident  about  an  hour 
after  it  occurred,  and  states  that  when  he  arrived  he 
found  a  part  of  the  train  in  a  ditch.  There  were  two 
cars  on  one  side  of  the  track  badly  derailed,  and  one  of 
them  turned  bottom  side  up ;  on  the  other  side  there  was 
another,  badly  derailed.  There  were  several  cars  oflf 
the  track.  "My  recollection  is  five  or  six  cars  w^ere 
standing  on  the  track  that  were  not  derailed.^*  The  first 
manifest  evidence  of  the  derailment  showed  itself  at  a 
point  about  thirty  feet  south  of  the  north  switch  and 
extended  for  a  distance  of  2,500  feet  to  the  point  where 
the  cars  were  ditched.  The  indentations  on  the  ties 
showed  that  one  pair  of  wheels  had  first  left  the  track, 
and  a  little  further  on  the  truck  left  the  track,  and  then 
a  little  further  on  the  truck  slued  around,  and  the  cars 
already  described  then  became  derailed.  According  to 
the  witness,  two  wheels  of  the  front  truck  of  the  tender 
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on  the  second  engine  first  left  the  track,  which  was  soon 
followed  by  the  truck  itself,  and  then  the  truck  turned 
around  and  caused  a  drerailment  of  the  cars. 

It  further  appears  from  the  record  that  the  accident 
happened  on  what  is  known  as  a  ^'reverse  curve,*'  and 
it  is  insisted  that  it  was  gross  negligence  on  the  part 
of  the  company  to  operate  its  trains  at  such  a  high  rate 
of  speed  on  a  curve  of  that  character.  The  superinten- 
dent testified  that  this  is  a  3-degree  curve,  or  a  diver- 
gence from  a  tangent  to  three  degrees  of  a  circle  of  360 
di^rees ;  that  it  was  not  much  of  a  curve ;  that  it  was  a 
reverse;  that  it  runs  from  the  obverse  side  at  a  tangent 
onto  the  rcverae  sirle ;  that  it  is  not  a  stiff  curve  by  any 
means. 

The  plaintiff  testified  that  from  his  experience  in  the 
service  the  train,  was  running  at  not  less  than  seventy 
miles  an  hour,  and  that  the  train  was  nearly  two  hours 
late;  that  his  attention  was  directed  to  the  speed  of  the 
train  before  it  left  the  track ;  that  he  was  working  at  the 
letter  case ;  train  was  running  at  such  a  rate  of  speed  on 
the  reverse  curve  that  he  could  hardly  strike  the  letter 
box,  working  the  letters.  Plaintiff  testified  that  he  had 
never  seen  the  train  make  such  speed  as  that  over  a  re- 
verse curve  like  that  at  Tillatoba.  He  further  testified 
that  it  was  an  unusually  sharp  curve  and  downgrade; 
that  it  is  an  unusually  sharp  curve,  and  there  is  no  down- 
grade worse  than  that  on  the  road.  The  witness  further 
testified  that  he  had  never  known  the  train  to  run  so  fast 
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at  that  point  before;  that  he  had  known  it  to  run  a« 
fast  as  that  on  straight  stretches  of  track,  but  never  that 
fast  at  that  point. 

It  should  have  been  stated  at  the  time  of  the  accident 
the  train  was  proceeding  south  towards  New  Orleans. 

The  plaintiff's  testimony  as  to  his  injuries  was  a«  fol- 
lows :  "One  bone  in  my  left  arm  was  broken — ^that  was 
the  principal  surface  injury  at  the  time — and  I  had 
wounds^  one  on  my  cheek,  another  over  my  eye,  several 
cuts  and  bruises  on  my  head,  and  then  a  severe  bruise 
and  abrasion  on  my  left  hip  and  on  each  knee,  and  then 
another  about  half  way  down  between  the  knee  and  the 
ankle,  and  a  number  of  small  cuts  and  bruises  all  over 
the  surface  of  my  body.  The  car  was  reduced  to  splin- 
ters almost,  and  a  number  of  them  were  imbedded  in  my 
flesh.    I  was  disabled  for  a  period  of  five  months.'* 

PlaintiflP  further  testified  that  prior  to  the  accident 
he  enjoyed  unusually  good  health  and  had  never  lost 
any  time  from  sickness,  but  that  since  the  accident  it 
had  been  very  different ;  that  he  had  fallen  off  in  weight 
and  suffered  a  great  deal  from  sleeplessness ;  that  some- 
times he  would  only  sleep  an  hour  or  two  in  a  night,  un- 
less he  was  under  the  influence  of  an  opiate.  At  the  time 
of  the  accident  he  was  in  Class  4A,  and  getting  a  salary 
of  |1,200  a  year. 

It  should  have  been  stated  that  the  superintendent  of 
the  road  also  testified  that  this  train  was  scheduled  at 
thirty-nine  miles  an  hour,  including  stops,  and  that  at 
the  time  of  the  accident  it  was  behind  time.  This  witness 
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farther  testified  that  the  company  did  not  limit  its  men 
in  speed  on  these  trains.  '^If  a  train  is  late,  we  have 
confidence  in  onr  enginemen,  and  we  say  to  them :  ^MaJke 
np  as  much  of  that  time  as  in  your  judgment  you  con- 
sider entirely  safe.'  '^ 

It  is  well  settled  that  a  railway  postal  clerk  in  the  dis- 
charge of  his  duties  on  a  railway  train  occupies  the  re- 
lation of  a  passenger,  and  his  rights  are  to  be  deter- 
mined by  the  rules  of  law  applicable  to  that  relation. 
B.  &  O.  R.  R.  Co.  v.  8tate  (Md.),  18  Alt.,  1107,  6  L.  B. 
A.,  706,  20  Am.  St.  Rep.,  454;  Arrowsmith  v.  Railroad 
Co.  (C.  C),  57  Fed.,  166;  Jl.  Y.y  etc.  R.  R.  Go.  v.  Sey- 
holt,  18  Am.  &  Eng.  Ry.  Gas.,  162,  95  N.  Y.,  562 ;  Gleeson 
V.  Va.  Midland  R.  R.,  140  U.  S.,  435, 11  Sup.  Ot,  859,  35 
L.  Ed.,  458. 

In  Railway  v.  Kuhn,  107  Tenn.,  112,  64  S.  W.,  203,  it 
was  said :  "All  the  law  required  of  the  plaintiff  in  the 
first  instance  was  to  show  that  the  defendant  was  a  com- 
mon carrier,  that  he  was  its  lawful  passenger  and  that 
the  injury  sued  for  was  caused  by  the  derailment  and 
overturning  of  the  coach  in  which  he  wastraveling.  That, 
without  more,  was  sufficient  to  constitute  a  prima  fade 
case  of  actionable  negligence  on  the  part  of  the  defend- 
ant; and  to  rebut  the  presumption  of  negligence  arising 
from  proof  of  these  facts  it  was  incumbent  on  the  de- 
fendant to  prove  that  it  had  done  all  within  its  power 
to  avoid  a  disaster  of  that  kind/'  The  presumption  is 
not  conclusive,  however,  but  may  be  rebutted  by  show- 
ing that  the  injury  arose  from  an  unavoidable  accident, 
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or  an  occurrence  which  could  not  have  been  prevented 
by  the  highest  applicable  degree  of  care  and  foresight. 

The  uncontraiiicted  evidence  on  the  record  is  that  at 
the  time  the  train  was  derailed  it  was  running  over  a  re- 
verse curve  at  a  speed  of  seventy  miles  an  hour.  It  is 
true  liability  cannot  be  based  simply  upon  the  rate  of 
speed.  As  said  by  Mr.  Elliott,  in  his  work  cm  Bail- 
roads  (volume  4,  section  1589),  as  follows:  "The  speed 
at  which  trains  are  run  is,  as  a  general  rule,  a  matter  to 
be  determined  by  the  railroad  company;  and  where  there 
is  no  statute  or  municipal  ordinance,  it  is  very  seldom 
indeed  that  a  charge  of  negligence  can  be  successfully 
maintained  upon  evidence  that  the  rate  of  speed  was 
very  great."  There  may,  however,  be  peculiar  circum- 
stances involved  in  a  particular  case  which  will  justify 
the  conclusion  that  there  was  negligence  in  running  at 
a  high  rate  of  speed ;  but  it  would  require  peculiar  cir- 
cumstances or  conditions  to  make  the  rate  of  speed  an 
element  of  negligence.  Railroad  Co.  v.  Winters,^  85 
Tenn.,  240,  1  S.  W.,  790;  Railroad  Co.  v.  Milam,  9  Lea, 
223 ;  Fitch  v.  Railroad  Co.,  8  Tenn.  CJas.,  676. 

The  proof  shows  that  the  defendant  company  was  ac- 
customed to  run  this  train  at  the  rate  of  seventy  miles 
an  hour  over  that  portion  of  its  road,  and  that  the  exi- 
gencies of  its  business  in  the  carriage  of  its  passengers 
and  the  transmission  of  the  government  mail  required 
the  highest  speed  attainable  within  the  limits  of  reason- 
able prudence  and  safety.  The  company  in  this  case  has 
offered  no  explanation  of  the  derailment  of  its  train,  but 


9  CJates]  APBIL  TERM,  1906.  21 

Railroad  ▼.  Porter. 

7 

has  sought  to  counteract  the  presumption  of  negligence 
arising  from  the  accident  by  proof  that  it  had  exercised 
proi)er  care  in  the  selection  of  its  employees^  that  its 
road  was  in  good  order,  and  that  its  equipment  was  per- 
fect. It  further  offered  evidence  tending  to  show  a  very 
eflBcient  system  of  inspection  both  of  its  roadbed  and 
track,  as  well  as  of  its  engines,  cars  and  running  gear. 

The  question  still  remains  whether  the  company  ex- 
ercised reasonable  prudence  in  operating  its  train  at 
such  a  high  rate  of  speed  at  the  particular  locality  where 
the  accident  happened.  The  testimony  of  the  plaintiff  is 
to  the  effect  that  the  place  of  the  accident  was  on  a  sharp 
reverse  curve,  and  down  an  unusually  steep  grade ;  fur- 
ther, that  during  his  service  as  postal  clerk  he  had  never 
known  a  train  to  make  such  a  high  rate  of  speed  at  that 
particular  locality;  and  that  on  this  occasion  the  train 
was  two  hours  late.  While  the  testimony  of  the  rail- 
road company  is  that  this  reverse  curve  was  only  three 
d^rees,  and  was  therefore  very  slight,  we  are  compelled 
to  take  the  testimony  of  the  plaintiff  on  all  controverted  ' 
questions  of  -fact,  since  the  verdict  of  the  jury  has  de- 
termined them  in  his  favor. 

The  trial  court  properly  instructed  the  jury:  "The 
mere  fact  that  a  train  is  running  at  a  fast  rate  of  speed 
is  not  negligence,  if  the  condition  of  track  and  roadbed, 
and  the  character  of  the  engine  and  equipment,  are  such 
that  that  speed  may  be  safely  maintained."  But  we 
think,  upon  the  facts  stated,  there  is  evidence  to  support 
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the  finding  of  the  jury  fixing  the^negligence  upon  the  de- 
fendant company. 

The  second  assignment  of  error  is  that  the  trial  judge 
erred  in  declining  to  permit  the  company  to  show  that 
the  defendant  in  error  did  not  lose  any  time  and  was 
paid  his  salary  in  full  during  the  time  of  his  disability. 
In  this  connection  we  will  consider  the  third  assignment 
of  error,  to  the  effect  that  the  court  erred  in  submitting 
to  the  jury  the  loss  of  time,  since  he  had  declined  to  per- 
mit the  plaintiff  in  error  to  show  that  no  time  had  been 
lost.  The  plaintiff  below  alleged  in  his  declaration,  not 
only  that  he  had  suffered  great  pain,  both  mental  and 
physical,  but  that  he  was  hindered  and  prevented  from 
transacting  and  attending  to  his  necessary  and  lawful 
affairs  and  business  during  all  that  time,  and  was  de- 
prived of  great  gain,  profits,  and  advantages  which  he 
might  otherwise  have  acquired.  On  the  trial  of  the 
cause  the  plaintiff  was  permitted  to  testify  that  at  the 
time  of  the  accident  he  was  earning  a  salary  of  |1,200  a 
'  year,  or  at  the  rate  of  |100  per  month,  and  by  reason  of 
the  accident  he  was  disabled  five  months,  losing  that 
much  time.  On  cross-examination  counsel  for  the  com- 
pany  endeavored  to  show  that  defendant  in  error  had 
lost  nothing  by  reason  of  his  disability,  but  that  his  sal- 
ary had  been  continued  by  the  United  States.  This 
question  was  objected  to,  and  the  objection  sustained  by 
the  court.  If  the  witness  had  been  permitted  to  answer, 
he  would  have  stated  that  during  the  time  he  was  dis- 
abled his  salary  was  paid  at  the  rate  of  |100  per  month. 
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It  is  insisted  on  behalf  of  the  company  that  the  trial 
judge  was  in  error  in  declining  to  permit  this  evidence 
to  go  to  the  jury,  and  that  this  error  was  intensified  by 
the  instruction  by  the  trial  judge  in  his  charge  to  the 
jury  on  this  subject,  as  follows :  "You  should  take  into 
consideration,  and  it  is  your  duty  to  do  so,  the  age  of 
this  plaintiff,  the  state  of  his  health  before  the  accident, 
the  state  of  his  health  after  the  accident ;  take  into  con- 
sideration his  loss  of  time,  if  any;  take  into  consider- 
ation his  earning  capacity  before  and  after  the  cas- 
ualty/' 

It  is  insisted  very  earnestly  on  behalf  of  the  company 
that  the  exclusion  of  this  evidence  by  the  trial  judge  was 
erroneous.  The  insistence  of  counsel  is  that  under  the 
rule  of  this  court,  except  in  cases  \/here  the  assessment 
of  exemplary  damages  is  permissible,  the  true  rule  is 
compensation.  In  other  words,  tfre  object  of  the  law  is 
to  make  the  plaintiff  whole,  aj^xl  if  he  has  lost  nothing 
in  a  pecuniary  sense,  from  hjjg  disability,  he  is  not  en- 
titled to  damages  for  loss  of  time. 

In  support  of  this  contention,  counsel  insists  that  the 
courts  of  Alabama,  New  York,  Kentucky,  Missouri,  Del- 
aware, and  Pennsylvania  have  announced  the  rule  that 
where  an  employee  has  been  injured,  and  it  appears  that 
his  employer  has  continued  the  payment  of  his  wages, 
not  in  pursuance  of  any  obligation  of  the  contract,  but 
as  a  mere  gratuity,  in  such  case  the  injured  employee 
will  not  be  entitled  to  recover  from  the  wrongdoer  dam- 
ages for  loss  of  time.  Drinktoater  v.  Dinsmore,  80  N.  Y., 
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390,  36  Am.  Rep.,  624;  Montgomery  R.  R.  Co.  v.  Mah 
lette,  92  Ala.,  210,  9  South.,  363;  Lee  v.  Western  Union 
Tel  Co.j,  51  Mo.  App.,  375 ;  Ephland  v.  Railroad  Co.,  57 
Mo.  App.,  147. 

The  cases  of  Railroad  Co.  v.  Mallette,  92  Ala,,  210,  9 
South.,  363,  Drinkwater  v.  Dins  more,  80  N.  Y.,  391,  36 
Am.  Rep.,  624,  and  Ooodhart  v.  Railroad  Co.,  177  Pa., 
1,  35  Atl.,  191,  55  Am.  St.  Rep.,  705,  hold  that  such  evi- 
dence is  admissible,  since  the  plaintiff,  in  order  to  re- 
cover for  the  loss  of  wages,  is  bound  to  show  that  he  lost 
his  wages  in  consequence  of  the  injuries.  We  think,  how- 
ever, the  sounder  doctrine  is  laid  down  by  the  supreme 
court  of  Georgia  in  N.  C.  d  St.  L.  Ry.  Co.  v.  MiUer,  de- 
cided June  10,  1904,  and  reported  in  47  S.  E.,  959,  67  L. 
R.  A.,  87.  The  facts  of  that  case  present  a  striking  anal- 
ogy to  the  case  at  bar,,  wherein  a  railroad  mail  clerk  was 
injured  in  a  collision  of  two  of  the  defendant's  trains. 
Mr.  Justice  Cobb,  who  delivered  the  opinion  of  the 
court,  said : 

*'Error  is  assigned  upon  the  following  charge :  *It  is 
immaterial  whether  the  government  paid  the  plaintiff 
anything  or  not.  That  would  not  affect  the  right  of  the 
plaintiff  in  this  case  to  recover  against  the  railroad  com- 
pany.' Error  is  further  assigned  upon  the  refusal  of  the 
judge  to  give  in  the  charge  a  written  request,  which 
was  as  follows :  'Plaintiff  admits  in  his  testimony  that 
he  received  from  the  government  his  r^ular  salary  dur- 
ing the  time  he  did  not  work  on  account  of  his  injury.' 
This  being  so,  I  charge  you  that  he  cannot  recover  any- 
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thing  for  the  time  lost,  as  claimed  in  his  declaration/  '^ 
"King,  an  assistant  division  railway  mail  superintend- 
ent, testified  as  follows:  Tlaintiflf  returned  to  work 
about  June  10,  1903,  about  the  time  the  year  ended.  If 
he  had  not  gone  back  to  work,  he  would  have  been  grant- 
ed further  time,  but  his  pay  would  have  "stopped.  The 
government  pays  them  for  one  year  when  they  are  dis- 
abled for  work.  This  is  done  on  the  physician^s  certifi- 
cate, for  no  period  longer  than  sixty  days  consecutively, 
and  not  to  exceed  one  year  in  total.'  .  .  •  While  the 
statute  for  regulation  of  the  post-office  department  un- 
der which  this  payment  was  made  does  not  appear  in  the 
record,  nor  is  it  cited  on  the  briefs  of  counsel,  the  pay- 
ment was  evidently  made  under  the  provisions  of  section 
1424  of  the  Postal  Laws  and  Regulations,  which  read  as 
follows :  ^Whenever  a  railway  postal  clerk  shall  be  dis- 
abled, while  in  the  actual  discharge  of  his  duties,  by  a 
railroad  or  other  accident,  beyond  his  power  to  control, 
he  shall  send  to  the  division  superintendent  a  certificate 
of  his  attending  physician,  or  surgeon,  sworn  to  before 
an  officer  authorized  to  administer  oaths,  who  has  an 
official  seal,  setting  forth  the  nature,  extent,  and  cause 
of  his  disability  and  the  probable  duration  of  the  same, 
and  such  further  evidence  as  to  the  character  of  the  dis- 
ability as  may  be  necessary  shall  be  furnished.  The  di- 
vision superintendent  will  fon\^ard  the  certificate,  with 
his  recommendation,  to  the  general  superintendent  of 
the  railway  mail  service,  who  will  submit  the  matter  to 
the  postmaster  general,  who  may,  in  his  judgment,  the 
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facts  justifying  such  action,  grant  such  disabled  clerk 
leave  of  absence  with  pay  for  periods  of  not  exceeding 
sixty  days  each,  and  not  exceeding  one  year  in  all.' 

"In  considering  whether  the  assignments  of  error  un- 
der consideration  are  well  taken,  it  is  necessary  to  .deter- 
mine whether  the  payment  referred  to  in  the  testimony 
was  of  such  a  character  as  to  preclude  the  plaintiff  from 
claiming  compensation  for  lost  time  against  the  railway 
company.  When  one  engaged  in  any  calling  or  avoca- 
tion from  which  he  derives  a  pecuniary  benefit  is  com- 
pelled to  give  up  for  a  time  the  performance  of  his  duties 
as  the  result  of  an  injury  inflicted  upon  him  by  a  wrong- 
doer, he  is  entitled,  as  a  general  rule,  to  demand  com- 
pensation for  the  time  thus  lost  at  the  hands  of  the 
wrongdoer  who  inflicted  the  injury.  The  general  rule 
is  that,  where  a  wrongdoer  causes  time  to  be  lost,  he  will 
not  be  heard  to  say  that  the  person  injured  has  suffered 
no  pecuniary  loss  because  he  has  received,  as  the  result 
of  being  injured,  contributions  which  in  amount  aggre- 
gate more  than  what  would  have  been  earned  during 
the  time.  Nor  will  his  liabilitv  be  diminished  to  the  ex- 
tent  of  contributions  which  were  less  than  what  would 
have  been  earned.    .    .    . 

"We  think  the  view  taken  by  Mr.  Watson,  and  which 
seems  also  to  be  concurred  in  by  Mr.  Sutherland  and  Mr. 
Rorer,  is  sounder  than  that  which  appears  to  be  ap- 
proved by  the  other  text-writers.  The  wrongdoer  may 
show  in  defense  to  a  claim  for  lost  time  that  no  time  has 
been  lost;  and  this,  of  course,  is  right  and  just,  because 


9  Gates]  APRIL  TERM,  1906.  27 

Railroad  t.  Porter. 

if  no  time  has  been  lost,  no  compensation  is  due  from 
anybody  on  account  of  lost  time.  But>  if  time  has  been 
lost  as  a  result  of  a  tort,  sound  sense,  common  justice, 
and,  it  may  be,  public  policy,  would  demand  that  the 
tortfeasor  be  prohibited  from  making  a  defense  founded 
upon  the  proposition  that  he  has  been  guilty  of  a  wrong 
— it  may  be  a  grievous  and  outrageous  wrong — that  some 
third  person,  not  only  not  in  sympathy  with  the  wrong- 
doer, but  despising  him  and  his  act,  has  from  some  un- 
worthy motive  paid  to  the  injured  person  an  amount 
which,  if  it  came  from  the  wrongdoer,  would  have  equ- 
aled the  damages  which  would  have  been  assessed 
against  him.  There  is  nothing  in  the  record  to  show 
that  the  government,  in  its  contract  of  employment  with 
railway  mail  clerks,  stipulates  for  the  i)ayment  of  salary 
during  the  periods  of  disability,  and,  so  far  as  the  rec- 
ord discloses,  when  such  an  employee  is  disabled  from 
work,  he  cannot,  as  a  matter  of  right,  demand  anything 
from  the  government  by  way  of  compensation  during  the 
period  of  disability.  There  is  nothing  in  the  testimony 
of  the  witness  King  to  indicate  that  payments  are  made 
in  such  cases  otherwise  than  as  a  matter  of  grace.  If 
we  look  at  the  postal  laws  and  regulations  above  quoted, 
it  is  perfectly  clear  that  the  payment  is  a  mere  gratuity 
on  the  part  of  the  government.  We  are,  therefore,  not 
confronted  in  the  present  case  with  the  necessity  of  de- 
ciding the  question  as  to  what  would  be  the  rule  in  the 
event  that  the  injured  employee,  under  his  contract  of 
employment,  had  a  right  to  demand  of  his  employer  the 
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amount  which  he  would  have  earned  as  wages  during 
the  period  he  was  disabled.  On  this  question  we  make 
no  ruling ;  but  we  do  rule  that,  where  an  employer  pays 
to  an  injured  employee  as  a  matter  of  grace  the  amount 
which  he  would  have  earned  as  wages  if  he  had  not  been 
disabled,  a  wrongdoer  who  brings  about  the  disability 
has  no  concern  with  this  transaction  between  the  em- 
ployer and  the  employee,  and  the  amount  so  paid  is  not 
to  be  regarded  as  in  any  sense  compensation  for  lost 
time.^' 

Mr.  Watson,  in  his  work  on  Damages  for  Personal  In- 
juries, after  citing  cases  holding  against  the  right  to 
recover  for  loss  of  time  where  wages  have  been  paid, 
says:  "On  the  other  hand,  there  is  authority  for  the 
position  that  the  fact  that  the  employer  did  not  deduct 
the  plaintiflf^s  salary  during  the  time  he  was  disabled  does 
not  affect  the  plaintiff's  right  of  recovery  for  the  value 
of  his  time.  This  is  unquestionably  the  sounder  view. 
The  tortfeasor  has  no  right  to  invoke  in  his  own  defense 
the  liberality  of  the  plaintiff's  employer,  whose  course 
in  this  respect  is  especially  for  the  benefit  of  the  injured 
party,  and  not  for  that  of  the  author  of  the  wrong.  Cer- 
tain it  is,  finally,  that  few  employers  would  continue 
the  salary  of  a  valued  employee  during  a  term  of  inca- 
pacity from  injuries  if  the  effect  of  this  was  merely  to 
relieve  pro  tanto  the  party  liable  in  damages  for  the 
tort'^ 

N.  C.  d  St.  L.  B.  R.  Co.  V.  Miller,  supra,  in  our  opinion, 
announces  the  correct  doctrine  and  is  sustained  by  the 
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unquestionable  weight  of  authority.  It  is  further  in 
accord  with  the  well-settled  rule  that  money  received  on 
accident  insurance  policies  by  the  injured  persons  does 
not  diminish  the  amount  of  recovery  against  the  wrong- 
doer. M.,  K.  &  T.  R.  B.  Go.  V.  Bains  (Tex.  Oiv.  App. ) ,  40 
S.  W.  635;  M.,  K.  &  T.  B.  B.  Go.  V.  Flood  (Tex.  Civ. 
App),  79  S.  W.,  1106;  GarroU  v.  Mo.  Pac.  B.  Co.,  88  Mo., 
239,  57  Am.  Rep.,  382;  L.  d  N.  B.  B.  Go.  v.  GarotherSy  23 
Ky.  Law  Rep.,  1673,  65  S.  W.,  833,  66  S.  W.,  385 ;  Pitts- 
burg, G.  &  St.  L.  B.  B.  Go.  V.  Thompson,  56  111.,  138 ; 
Baltimore  Gity  Pass.  B.  B.  Go.  v.  Boer,  90  Md.,  97,  44 
Atl.,  992. 

In  Began  v.  'N.  Y.  B.  B.  Go.,  60  CJonn.,  134,  22  Atl., 
504,  25  Am.  St.  Rep.,  306,  the  court  said :  "If  the  de- 
fendant is  entitled  to  have  the  insurance  money  deducted 
from  the  amount  otherwise  due,  it  must  be  because  it 
owns  or  has  some  legal  claim  to  the  money.  How  hap- 
pens it  that  the  defendant  is  entitled  to  this  money? 
Not  because  it  ever  paid  the  premium  or  any  part  of  it, 
nor  because  the  policy  was  intended  for  its  benefit,  nor 
upon  its  request,  nor  because  there  is  any  privity  be- 
tween it  and  the  insurance  company.  •  .  .  How,  then, 
can  the  defendant  claim,  as  it  does,  the  exclusive  benefit 
of  the  insurance?  It  came  to  the  plaintiff  from  a  col- 
lateral source,  wholly  independent  of  the  defendant,  and 
which  as  to  him  was  res  inter  alios  acta.  The  defendant 
in  my  judgment  has  no  more  claim  to  the  insurance 
money  than  it  would  have  to  money  obtained  upon  a  sub- 
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scription  paper  that  the  friends  of  Regan  (the  property 
owner)  may  have  procured  to  make  good  his  loss." 

Harding  v.  Townshendy  43  Vt,  536,  5  Am.  Rep.,  304, 
was  an  action  to  recover  damages  for  personal  injuries 
received  in  consequence  of  a  defect  in  a  highway,  and 
the  defendant  sought  to  have  the  recovery  credited  by  the 
amount  of  indemnity  received  on  an  accident  insurance 
policy.  The  court  said :  "There  is  no  technical  ground 
which  necessarily  leads  to  the  conclusion  that  the  money 
received  by  the  plaintiff  of  the  accident  insurance  comr 
pany  should  operate  as  a  defense  or  inure  to  the  benefit 
of  the  defendant.  The  insurer  and  the  defendant  are 
not  joint  tortfeasors  or  joint  debtors,  so  as  to  make  a 
payment  or  suit  by  the  former  operate  to  the  benefit  of 
the  latter.  Nor  is  there  any  l^al  privity  between  the 
defendant  and  the  insurer,  so  aa  to  give  the  former  a 
right  to  avail  itself  of  a  payment  by  the  latter.  The  pol- 
icy of  insurance  is  collateral  to  the  remedy  against  the 
defendant,  and  was  procured  solely  by  the  plaintiff  and 
at  his  expense,  and  to  the  procurement  of  which  the  de- 
fendant was  in  no  way  contributory.  It  is  in  the  nature 
of  a  wager  between  the  plaintiff  and  the  third  person, 
the  insurer,  to  which  the  defendant  was  in  no  measure 
privy,  either  by  relation  to  the  parties,  or  by  contract, 
or  otherwise.  It  cannot  be  said  that  the  plaintiff  took 
out  the  policy  in  the  interest  or  behalf  of  the  defendant, 
nor  is  there  any  legal  principle  which  seems  to  require 
that  it  be  ultimately  appropriated  to  the  defendant's 
use  and  benefit" 
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The  trial  judge,  in  passing  on  the  question  of  evidence 
raised  in  the  court  below,  followed  the  ruling  in  N.  C. 
d  St.  L.  B.  R.  Co.  V.  Miller,  supra,  stating,  however,  that 
in  that  case  the  question  was  reversed  whether  the  de- 
duction will  be  made  where  the  money  paid  by  the  em- 
ployer is  part  of  the  contract  with  the  person  entering 
the  employment.  The  trial  judge  was  of  opinion  that  the 
wages  paid  in  the  present  case  by  the  government  was 
a  mere  gratuity,  and  regulated  by  section  1424  of  the 
Postal  Laws,  which  was  as  follows :  That  section,  after 
setting  out  the  course  to  be  taken  by  an  employee  who 
has  been  injured  in  taking  out  a  certificate  with  regard 
to  his  injuries,  provides :  "The  division  superintendent 
will  forward  the  certificate  with  his  recommendation  to 
the  general  superintendent  of  the  railway  mail  service, 
who  will  submit  the  matter  to  the  postmaster  general, 
who  may,  in  his  judgment,  the  facts  justifying  such  ac- 
tion, grant  such  disabled  clerk  leave  of  absence,  with 
pay,  for  periods  of  not  exceeding  sixty  days,  and  not  ex- 
ceeding one  year  in  all."  ^'he  division  superintendent 
has  first  to  make  his  recommendation  of  that  applica- 
tion,  and  then  discretion  is  given  the  division  superin- 
tendent whether  he  will  recommend  the  claim  or  not. 
In  addition  to  that,  the  postmaster  general  may,  in  his 
judgment,  or  he  may  not,  grant  this  application.  It  is 
a  matter  left  ultimately  to  the  discretion  of  the  postmas- 
ter general.  The  court,  therefore,  was  of  opinion  that 
this  is  a  gratuity  on  the  part  of  the  United  States.  It 
is  a  mere  case  of  liberal  dealing  with  its  employees.    It 
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is  not  bound  to  pay  this  money^  and  it  does  it  simply  as 
a  gratuity,  not  as  a  part  of  the  contract,  etc. 

We  entirely  agree  with  the  circuit  judge  in  his  dispo- 
sition of  this  question  of  evidence. 

It  results  that  there  is  no  error  in  the  record,  ajid  tiie 
judgment  is  affirmed. 
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L.  T.  Kavanaugh  et  al.  v.  Security  Trust  &  Life 

Insurance  Company. 

(Jackson.    April  Term,  1906.) 

1.  UFE  IN8UBAN0B.  Forfeiture  for  nonpayment  of  pre- 
mium will  not  be  enforced  where  insurer  does  not  give  no- 
tice in  accordance  with  its  custom,  when. 
Forfeiture  of  a  life  insurance  policy  for  nonpayment  of  the  pre- 
mium under  a  forfeiture  clause  in  the  policy  will  not  be  en- 
forced, where  the  insurance  company  fails  to  give  notice  of  the 
maturity  of  the  premium,  and  the  amount  thereof,  in  accordance 
with  its  practice  and  custom  so  uniform  and  so  reasonably  long 
continued  as  to  induce  the  insured  to  believe  that  the  forfeiture 
for  nonpayment  will  not  be  insisted  on  without  the  notice. 
{Poat,  pp.  4143.) 

Cases  cited  and  approved:  Insurance  Co.  v.  Hyde,  101  Tenn., 
396,  404,  405;  other  cases  on  pages  41  and  42  of  the  opinion. 

8.  BAMB.  Same.  Notice  of  maturity  of  premium  mailed,  but 
not  received,  will  not  effect  a  forfeiture  for  its  nonpayment, 
when. 

In  the  absence  of  a  statute  or  the  express  terms  of  the  policy 
making  sufficient  the  mere  mailing  of  a  communication  con- 
taining information  of  the  approaching  maturity  of  the  prem- 
ium, it  must  appear  that  such  communication  was  received 
before  it  will  operate  as  notice,  and  thereby  effect  a  for- 
feiture of  the  policy  upon  failure  to  pay  on  the  day.  {PoBt^  pp. 
43-55.) 

« 

Cases  cited  and  approved:  State  v.  Insurance  Co.,  106  Tenn., 
282,  294,  295;  other  cases  on  pages  43-49  of  the  opinion. 

Cases  cited  and  distinguished:  Otis  v.  Payne,  86  Tenn.,  663, 
666;  Insurance  Co.  v.  Hyde,  101  Tenn.,  403;  other  cases  on 
pages  49-55  of  the  opinon. 
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8.  SAME.  Policy  construed  to  sustain  it  rather  than  to  for- 
feit it,  when. 
Where  policies  of  insurance  contain  inconsistent  provisions,  or 
are  so  framed  as  to  be  fairly  open  to  construction,  that  view 
should  be  adopted,  if  possible,  which  will  sustain  rather  than 
forfeit  the  contract.     {Post,  p.  56.) 

Cases  cited  and  approved:  Insurance  Co.  v.  Dobbins,  114  Tenn., 
233,  234;  Schmidt  v.  Insurance  Co.  (Ind.  App.),  30  N.  EL,  939; 
Burkhard  v.  Insurance  Co.,  102  Pa.,  262. 

4.  8AMB.  Same.  Provisions  of  notes  accepted  in  lieu  of  an- 
nual premium  measure  the  rights  of  the  parties,  and  con- 
strued to  save  forfeiture,  when. 
Where  a  life  insurance  policy  provided  for  annual  payment  of 
premiums,  but  Instead  of  such  pasrment  the  insurance  company 
accepted  payment  of  part,  and  notes  for  the  balance  thereof, 
the  rights  of  the  parties  were  measured  by  the  provisions  of 
the  notes:  and  where  the  notes  provided  that  they  were  given 
on  the  express  understanding  or  agreement  that  for  any  loss 
occurring  by  death  after  the  note  is  due  and  remains  unpaid 
the  company  shall  be  liable,  a  forfeiture  for  nonpayment  was 
not  incurred,  where  notice  was  not  given  until  after  maturity, 
and  the  amount  was  promptly  tendered  after  reception  of 
the  notice,  and  before  the  death  of  the  insured.  {Post,  pp. 
55-57.) 

Cases  cited  and  approved:  Insurance  Co.  v.  Harvey,  98  Tenn., 
636,  639;  Ressler  v.  Insurance  Co.,  110  Tenn.,  411;  other  cases 
on  pages  66  and  57  of  the  opinion. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H.  Heiskell,  Chancellor. 
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Mil  Justice  Neil  made  the  following  statement  of 
facts: 

The  defendant  issued  a  policy  July  9,  1897,  on  the 
life  of  J.  M.  Bowen  in  the  sum  of  f 5,000.  This  was  as- 
signed August  9, 1897,  to  complainants,  L.  T.  and  W.  K. 
Kavanaugh,  to  secure  a  debt  due  them  from  Bowen. 
There  was  an  agreement  which  was  known  to  the  com- 
pany that  the  complainants  were  to  pay  the  premiums. 

The  premium  was  |223,  payable  annually  on  July  15th, 
but  an  agreement  was  made  with  the  company  that  the 
complainant  should  pay  on  that  day  f  55.75,  and  should 
give  notes  each  for  a  like  amount,  maturing  at  three,  six, 
and  nine  months. 

Prom  1897  to  1905,  this  plan  was  followed  by  both  par- 
ties ;  notes  being  made  payable  at  the  Memphis  National 
Bank,  Memphis,  Tennessee,  and  all  notes  were  paid  until 
the  present  controversy  arose. 

July  2^  1904,  the  defendant  company  notified  the  com- 
plainants that  the  premium  of  f  223  would  be  due  July 
15th.    Complainants  replied: 

"Referring  to  your  letter  oi|  the  2d,  in  reference  to 
the  Bowen  policy,  would  like  to  ask  if  it  would  be  agree- 
able to  you  for  my  brother  and  myself  to  pay  this  pre- 
mium as  heretofore;  that  is,  one-fourth  cash  and  three 
notes  at  three,  six,  and  nine  months  for  the  balance.  If 
so,  kindly  forward  the  three  notes  and  my  brother  and 
I  will  sign  same  and  return  with  check  for  the  first  pay- 
ment"   This  was  signed  by  L.  T.  Eavanaugh. 
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The  company  replied :  ''We  have  yours  of  the  6th  in 
re  premfum  due  on  the  Bowen  policy,  and  it  will  be 
agreeable  to  us  to  accept  one-fourth  cash  and  three  notes 
for  balance,  which  notes  are  herewith  inclosed  for  signa- 
ture." 

Upon  receiving  the  notes  the  company  wrote:  "We 
have  received  from  Mr.  W.  K.  Kavanaugh  check  fop 
$55.75  and  three  notes  properly  signed,  in  settlement  of 
premium  on  the  Bowen  policy,  for  which  we  hand  you 
official  receipt  herewith.'' 

This  receipt,  after  stating  the  number  of  the  policy 
and  amount  of  the  premium  and  date  of  ita  maturity, 
continued :  "Received  the  above-noted  premium,  pay- 
able in  terms  of  the  policy.'' 

The  three  notes  were  each  for  $55.75,  and  matured 
October  15,  1904,  January  15,  and  April  15,  1905.  They 
were  made  payable  at  Atlanta,  Georgia.  This  fact  was 
overlooked  by  the  complainants,  who  rested  under  the 
belief  that  they  were  payable,  as  all  the  others  for  the 
previous  seven  years  had  been,  at  the  Memphis  bank 
above  referred  to.  The  previous  premiums  had  been  paid 
to  the  agent  in  charge  of  the  Nashville  office.  The  latter 
transaction  was  with  the  general  agents  of  the  company 
at  the  Atlanta  office,  Aaron  Haas  &  Son,  to  whom  the 
cash  and  notes  were  transmitted. 

On  October  8,  1904,  Aaron  Haas  &  Son  deposited  in 
the  mail  in  Atlanta,  Georgia,  postage  prepaid,  a  letter 
addressed  to  complainants  at  Memphis,  Tennessee,  ad- 
vising them  of  the  maturity  of  the  premium  note  falling 
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due  October  15,  1904.  This  letter  was  not  received  by 
the  complainants,  and  for  that  reason  the  note  was  not 
paid.  It  had  been  the  custom  of  business  between  the 
complainants  and  the  defendant  during  the  preceding 
seven  years  that  the  defendant  should  notify  the  com- 
plainants of  the  maturity  of  notes  several  days  before 
the  falling  due  thereof,  and  the  complainants  had  relied 
upon  this  custom,  and  had  always  paid  promptly  upon 
receiving  the  notice. 

The  note  not  having  been  paid  at  maturity,  Aaron 
Haas  &  Son,  on  October  24,  1904,  addressed  a  letter  to 
the  complainants,  calling  their  attention  to  the  fact,  and 
adding:  "As  it  was  not  paid  when  due,  it  will  now  be 
necessary  for  remittance  to  be  accompanied  by  a  health 
certificate  signed  by  the  assured,  Mr.  Bowen,  the  same 
subject  to  our  company^s  approval."  A  blank  certificate 
wafi  inclosed. 

To  this  letter  the  complainants  on  October  27th  re- 
plied  through  L.  T.  Kavanaugh  as  follows : 

"Gentlemen:  I  am  in  receipt  of  your  favor  of  the 
24th,  with  health  certificate  inclosed.  I  have  had  no 
notice  whatever  of  this  note.  As  they  have  formerly  been 
sent  to  the  Memphis  National  Bank,  Memphis,  where 
they  are  made  payable,  I  had  overlooked  the  matter  en- 
tirely. I  hardly  think  it  fair  of  you  to  have  allowed 
this  matter  to  go  on  without  giving  me  some  notice,  but 
H  herewith  inclose  you  my  check  for  the  amount,  with 
interest  at  six  per  cent,  from  July.  15th,  and  will  ask 
that  you  mail  me  receipt.     I  have  tried  to  locate  Mr. 
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Bowen,  the  insared,  bnt  I  ttnderstand  he  is  out  of  the 
city,  but  under  the  circumstances,  think  you  should  ac- 
cept this  without  the  health  certificate.  However,  I  will 
have  the  certificate  properly  signed  as  soon  as  possible, 
and  forward  same  to  you.  In  future  kindly  send  these 
notes  here  for  collection,  and  they  will  be  promptly 
paid. 

"Awaiting  your  prompt  reply,  I  am.  Yours  truly, 
"[Signed]  L.  T.  Eavanaugh. 

"P.  S.  I  heard  today  that  Mr.  Bowen  is  in  New 
Orleans  and  have  written,  but  have  no  definite  address. 
I  understand  he  is  in  good  health.  Please  return  receipt 
and  oblige,  Yours  truly,  [Signed]     L.  T.  K,'* 

To  this  letter  Aaron  Haas  &  Son  replied,  insisting 
ni)on  a  health  certificate.  Referring  to  the  place  of  pay- 
ment of  the  note,  they  said :  "This  particular  note  was 
not  payable  in  Memphis,  but  in  Atlanta,  and  on  October 
8th  we  wrote  you  notifying  you  that  it  would  fall  due 
on  the  15th.  So  we  did  all  that  we  should  have  done, 
under  the  circumstances.'^ 

Complainants  at  once  set  about  to  get  the  certificate 
of  health  required,  and,  being  ignorant  of  the  where- 
abouts of  Mr.  Bowen,  only  succeeded  in  getting  a  cer- 
tificate from  him  on  the  13th  day  of  November,  1904, 
and  then  for  the  first  time  they  became  acquainted  with 
the  fact  that  he  had  had  a  stroke  of  paralysis  in  the 
preceding  spring.  Complainants  at  once  sent  the  certifi- 
cate to  Aaron  Haas  &  Son,  with  letter  explaining  the 
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facts,  and  this  was  referred  by  them  to  the  New  York 
office. 

After  some  correspondence  the  defendant  company 
declared  the  policy  forfeited  because  of  the  failure  to 
pay  at  maturity  the  note  above  referred  to,  due  October 
15,  1904. 

As  already  stated,  complainants  promptly  tendered 
payment  of  the  note  due  October  15,  1904,  as  soon  as 
they  received  notice  from  the  company.  They  subse- 
quently tendered  the  amount  of  the  note  due  January  15, 
1905,  and  this  was  likewise  refused.  Thereupon  the  orig- 
inal bill  in  this  case  was  filed,  in  the  lifetime  of  Bowen. 
In  this  bill  the  complainants  insisted  that  the  policy  had 
not  been  forfeited,  but  was  merely  suspended  during  the 
time  the  note  remained  unpaid,  according  to  its  terms, 
and  sought  an  injunction  restraining  the  defendant  from 
asserting  that  the  policy  had  become  void  or  was  in  any 
wise  forfeited.  .Pending  these  proceedings  Bowen  died, 
and  thereupon  an  amended  bill  was  filed,  claiming  a 
recovery  upon  the  policy  ^nd  also  a  penalty  under  the 
statute. 

The  policy  contains  the  following  provision: 

^^Nonforfeitures — That  if  any  payment  on  this  policy 
be  not  made  when  due,  this  policy  shall  lapse  and  be 
ipso  facto  null  and  void.  But  if  full  premiums  on  this 
policy  be  paid  «s  already  provided,  for  not  less  than 
three  complete  years,  and  the  policy  thereafter  lapse, 
it  can  be  surrendered  within  six  months  from  the  date 
of  the  lapse,  for  the  amount  of  nonparticipating  paid-up 
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insurance  stated  in  the  following  table,  subject  to  the 
conditions  of  this  policy,  except  afi  to  payment  of  pre- 
miums. 

''That  if  the  full  premiums  on  this  policy  be  paid  as 
already  provided  for  not  less  than  five  complete  years  at 
the  option  of  the  insured,  it  can  be  surrendered  within 
six  months  from  the  date  of  lapse  for  the  amount  of 
cash  stated  in  the  following  table^' — setting  out  table. 

The  note  due  October  15,  1904,  reads  as  follows : 

"July  15,  1904. 

Three  months  after  date,  we  promise  to  pay  to  the 
order  of  the  Security  Trust  &  Life  Ins.  Go.  f 55.75,  with 
interest  at  six  per  cent.,  for  value  received,  at  Atlanta, 
Georgia,  hereby  agreeing  and  admitting  that  this  note 
is  given  as  an  extension  of  time  for  the  payment  of  the 
premium,  or  part  thereof,  maturing  this  day  on  their 
policy  on  my  life,  but  is  not  to  be  payment  of  said  pre- 
mium, or  any  part  thereof,  in  any  sense,  nor  is  the  same 
given  or  accepted  as  such,  unless  this  note  is  paid  at  or 
before  maturity. 

"This  note  is  given  said  company  upon  this  express 
understanding  or  agreement  that  for  any  loss  occurring 
by  death  after  this  note  is  due  and  remains  unpaid,  then 
said  company  shall  not  be  liable. 

"[Signed]  L.  T.  Kavanaugh, 

"W.  K.  Kavanaugh.^' 

The  chancellor  dismissed  the  bill,  and  complainants 
have  appealed  and  assigned  errors. 
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EwiNG  &  Williamson,  for  complainants. 

Smith  &  Trbzbvant  and  R.  Leb  Bartels,  fop  defend- 
ant 


Mb.  Justice  Neil,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  Conrt 

1.  In  Insurance  Co.  v.  Hyde,  101  Tenn.,  396,  404,  405, 

48  S.  W.,  968,  the  court  quoted  as  laying  down  the 

< 

proper  pule  the  following  fpom  Joyce  on  Insupance,  vol. 
2,  sec.  132,  viz.: 

"If  a  life  insurance  company  has  been  in  the  practice 
of  notifying  the  insuped  of  the  time  when  the  ppemium 
will  fall  due,  and  of  the  amount,  and  the  custom  has  been 
so  unifopm  and  so  peasonably  long  in  continuance  as  to 
induce  the  assuped  to  believe  that  a  clause  for  fopfeitupe 
fop  nonpayment  will  not  be  insisted  on,  but  that  the  no- 
tice will  ppecede  the  insistence  upon  the  fopfeitupe,  and 
the  insuped  is,  in  consequence,  put  oflf  his  guapd,  such 
notice  must  be  given,  and,  if  not  given,  no  advantage 
can  be  taken  of  any  default  in  payment  which  it  has 
thus  encoupaged,  fop  the  insuped  is  entitled  to  expect 
the  customapy  notification,  and  to  mislead  the  insuped 
by  not  giving  such  notice,  and  then  insist  upon  a  stpict 
compliance  with  the  conditions  of  fopfeitupe,  constitutes, 
under  such  cipcumstances,  a  fpaud  upon  the  assuped 
which  the  coupts  have  pefused  in  numepous  cases  to 
countenance" — citing  Hehne  v.  Philndelphia  Life  Ins. 
Co.,  61  Pa.,  107,  100  Am.  Dec,  621 ;  Mwyer  V.  Mutual 
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Life  Ins.  Co.,  38  Iowa,  304,  18  Am.  Eep.,  34;  Union 
Central  Ins.  Co.  v.  Pottker,  33  Ohio  St.,  459,  31  Am. 
Rep.,  555 ;  N.  Y.  Life  Ins.  Co.  v.  Eggleston,  96  U.  S.,  572, 
24  L.  Ed.,  841;  Insurance  Co.  v.  Pierce,  75  111.,  426; 
Grant  v.  Alabama  Gold  Ins.  Co.^  76  Ga.,  575.  Other 
authorities  to  the  same  effect  are  Gunther  v.  Uew  Or- 
leans Cotton  Exchange  Mut.  Aid  Ass'n  (La.),  5  South., 
65,  2  L.  R.  A.,  118,  8  Am.  St.  Rep.,  554;  Manjiattam.  L. 
Ins.  Co.  V.  Smith,  44  Ohio  St.,  156,  5  N.  B.,  417,  58  Am, 
Rep.,  806,  808;  Johns  v.  Insurance  Co.,  2  Wkly.  Notes 
Cas.  (Pa.),  243;  Globe  Mut.  Life  Ins.  Co.  v.  Johns,  4 
Wkly.  Notes  Cas.  (Pa.),  131;  M^eyer  v.  Knickerbocker 
L.  Ins.  Co.,  51  How.  Prae.  (N.  Y.),  263;  Alexander  v. 
Cont.  L.  Ins.  Co.,  67  Wis.,  422,  30  N.  W.,  727,  58  Am. 
Rep.,  869;  Atty.-Gen.  v.  Cont.  L.  Ins.  Co.,  33  Hun  (N. 
Y.),  138;  Heinlein  v.  Imperial  L.  Ins.  Co.  (Mich.),  59 
N.  W.,  615,  25  L.  R.  A.,  627,  45  Am.  St  Rep.,  409; 
Elgutter  v.  Mut.  Res.  Fund  L.  Ass^n,  52  La.  Ann.,  1739, 
28  South.,  289;  Mut.  Res.  Fund  L.  Ass'n  v.  Hamlin,  139 
U.  S.,  297, 11  Sup.  Ct,  614,  35  L.  Ed.,  167. 

In  Mayer  v.  Insurance  Co.,  supra,  the  underlying  rea- 
son is  thus  stated : 

"Every  law  should  be  reasonable,  and  it  is  reasonable 
only  when  it  is  adapted  to  human  conduct.  Courts 
should  not  so  administer  the  law  as  to  require  of  indi- 
viduals a  course  of  conduct  which,  to  a  majority  of  rea- 
sonable and  right-minded  men,  is  unusual  and  unnat- 
ural. Indeed,  it  would  be  impossible  long  to  maintain 
a  law  which  is  at  variance  with  the  judgment  and  sense 
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of  justice  of  a  majority  of  those  upon  whom  it  operatea 
''Now,  it  must  strike  every  reasonable  mind  that  a 
majority  of  ordinarily  prudent  persons,  who  had  been 
Customarily  notified  of  the  time  when  premiums  upon 
their  policies  became  due,  and  who  had  received  no  no- 
tice of  an  intention  to  abandon  the  customarv  course, 
would,  in  a  particular  case,  exi)ect  and  await  a  like  no^ 
tice.  And,  if  such  is  the  reasonable  and  natural  result 
of  the  previous  dealings  of  the  company,  it  must  govern 
its  future  conduct  so  as  to  accord  with  the  reasonable 
expectation  thus  created;  that  is,  having  furnished  a 
policy  holder  reasonable  ground  for  expecting  that  he 
will  be  advised  when  his  premium  becomes  due,  the  com- 
pany must  continue  to  give  such  notice  until  it  furnishes 
the  assured  notice  that  he  need  no  longer  expect  it.  Any 
other  construction  would  make  the  law  a  trap  to  insnare 
the  unwary.''  Mayer  v.  Mut.  Life  Ins.  Co.,  18  Am.  Rep., 
34,38. 

In  the  absence  of  a  statute,  or  of  an  express  term  in 
a  contract,  making  sufficient  the  mere  mailing  of  a  com- 
munication containing  information  of  the  approaching 
maturity^  of  the  premium,  it  must  appear  that  such  com- 
munication was  received  before  it  can  be  operative  as 
notice,  and  thereby  effect  a  forfeiture  of  the  policy  upon 
failure  to  pay  at  the  day.  Brattlehoro  East  Soc.  v.  Reed, 
42  Vt,  76 ;  Cont.  F.  Ins.  Co.  v.  Adams,  8  Ky.  Law  Rep., 
269;  Protec.  L.  Ins.  Co.  v.  Palmer,  81  111.,  88;  Castner 
V.  Farmers'  Mut.  F.  Ins.  Co.,  50  Mich.,  273,  15  N.  W., 
452;  Burhans  v.  Corey,  17  Mich.,  282;  Mullen  v.  Dor- 
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Chester  Ins.  Co.,  121  Mass.,  171;  Wachtel  v.  Noah 
Widows'  &  OrpJums'  Ben.  8oc.,  84  N.  Y.,  28, 38  Am.  Rep., 
478 ;  McCorkle  v.  Texas  Ben.  Ass'n,  71  Tex.,  149,  8  S.  W., 
516;  Merriman  v.  Keystone  Mut.  Ben.  Ass'n,  63  Hun, 
635,  18  N.  Y.  Supp.,  305 ;  Id.,  138  N.  Y.,  116,  33  N.  E., 
738;  Crown  Pt.  Iron  Co.  v.  Aetna  Ins.  Co.,  127  N.  Y., 
608,  28  N.  E.,  653,  14  L.  R  A.,  147;  Amer.  F.  Ins.  Co.  v. 
Brooks,  83  Md.,  22,  35, 34  Atl.,  373;  Pcabody  v.  Satterlee, 
166  N.  Y.,  174,  59  N.  E.,  818,  52  L.  B.  A.,  956 ;  UnArtM 
States  MiU.  Ace.  Ass'n  v.  Mueller,  151  111.,  254,  37  N.  E., 
882 ;  Cronin  v.  Sup.  Council  Royal  League  ( 111. ) ,  65  N. 
E.,  323;  State  v.  Ins.  Co.,  106  Tenn.,  282,  294,  295,  61 
S.  W.,  75. 

We  shall  now  refer  more  particularly  to  some  of  the 
foregoing  authorities. 

In  Bratflehoro  East  Society  v.  Reed,  it  was  held  that 
notice  of  an  assessment,  sent  by  mail  pursuant  to  a  con- 
dition for  a  forfeiture  in  case  of  nonpayment  after  six 
months'  notice,  ran,  not  from  the  time  when  the  notice 
was  deposited  in  the  post  office,  but  from  the  time  when 
the  party  received  it 

In  Continental  Fire  Ins.  Co.  v.  Adams,  it  was  held 
that  the  mere  act  of  posting  notice  through  the  mail  did 
not  operate  as  notice  to  the  insured. 

In  Protect.  L.  Ins.  Co.  v.  Palmer,  it  appeared  that  the 
policy  provided  the  assured  should  within  thirty  days 
from  the  date  of  notice  pay  to  the  company  the  assess* 
ment,  collection  costs,  and  annual  dues,  and  a  failure  to 
do  so  should  render  it  null  and  void  and  of  no  elBEect    It 
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was  held  that  the  provision  concerning  thirty  days^  no- 
tice meant  from  the  day  notice  was  received  by  the  party 
to  whom  it  was  sent,  and  not  from  the  day  on  which  it 
was  dated  or  mailed. 

In  Castner  v.  Fanners^  Mutual  F.  Ins.  Co.,  it  appeared 

■ 

that  it  was  provided  by  the  charter  of  the  mutual  com- 
pany that  its  members  should  be  '^notified  by  the  sec- 
retary, or  otherwise,  either  by  circular  or  a  verbal  no- 
tice," of  assessments  made  upon  them,  and  if  payment 
was  not  made  in  sixty  days  the  insurance  should  be  sus- 
pended. Notice  was  mailed  in  this  case  June  3d.  The 
fire  occurred  October  5th.  Plaintiflf  claimed  that  notice 
was  not  received  until  some  time  in  September.  It  was 
admitted  that  within  sixty  days  of  its  receipt  a  tender 
of  the  amount  due  upon  the  assessment  was  made  and 
refused.  It  was  held  that  the  policy  was  not  liable  to 
suspension  until  the  expiration  of  the  specified  time  after 
notice  was  received. 

In  Burhans  v.  Corei/  (not  an  insurance  case,  but  ger- 
mane upon  the  subject  of  notice  by  mail),  it  was  held 
that  the  mere  mailing  of  notice  was  not  sifflBcient;  that 
it  must  have  been  received.  In  the  opinion  of  the  court 
it  is  said:  "A  party  can  be  in  no  actual  default  who 
proceeds  to  comply  with  a  notice  as  soon  as  he  receives 
it,  and  to  hold  him  guilty  of  a  constructive  default,  when 
he  has  always  been  willing  to  do  his  duty,  can  only  be 
allowed  where  he  has  consented  to  run  the  risk  of  a  safe 
transmission  through  a  given  channel.'^  Id.,  17  Mich., 
285. 
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In  Mullen  v.  Dorchester  Ins.  Co.,  it  appeared  that 
there  was  a  notice  of  assessment  sent  to  a  policy  holder 
by  mail,  but  not  received  by  him.  The  directors  of  the 
company  afterwards  voted  to  cancel  all  policies  the 
holders  of  which  had  not  paid  the  assessment,  and  notice 
of  such  cancellation  was  sent  to  the  policy  holder  by 
mail,  but  was  not  received.  It  was  held  there  was  no 
forfeiture. 

In  Wachtel  v.  Noah  Wid^ou^  d  Orphans^  Ben.  Sac., 
84  N.  Y.,  28,  38  Am.  Rep.,  ,478,  it  wa«  held :  "In  the 
absence  of  any  agreement  by  the  member  or  any  pro- 
vision in  the  charter  or  by-laws  for  a  different  mode  of 
service,  it  should  be  made  personally,  as  is  required  at 
common  law,  where  the  object  is  to  deprive  a  party  of 
his  rights  or  property;  or,  if  that  can  be  dispensed  with, 
in  such  other  mode  as  may  be  likely  to  effect  its  objecf 

In  McCorkle  v.  Texas  Ben.  Ass'n,  it  appeared  there 
was  a  by-law  that  required  notice  of  assessment  to  be 
sent  to  each  member,  and  this  by-law  provided  that: 
"Any  person  who  shall  fall  in  arrears  for  dues  or  con- 
tributions after  thirty  days'  notice  shall  cease  to  be  in 
good  standing  and  shall  forfeit  all  rights  and  claims  to 
any  and  all  benefits  of  the  association."  It  was  the  cus- 
tom of  the  oflftcer  charged  with  the  duty  to  mail  such  no- 
tice to  each  member.  It  was  held  that  a  reasonable  con- 
struction of  the  by-laws  required  that  notice  should  be 
in  fact  given  to  a  member  before  a  forfeiture  would  re- 
sult from  a  failure  to  pay  dues,  etc.,  and  that  mailing 
to  a  member  through  the  post  office  was  not  such  notice. 
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Referring  to  the  case  of  Castner  v.  Farmers^  MtU.  Ins. 
Co.y  supra,  the  conrt  said :  "The  rule  laid  down  by  the 
Michigan  court,  we  think,  is  fair  and  -just  to  both  par- 
ties, and  should  be  followed.  To  deprive  a  person  of 
his  property  rights  without  any  notice  is  contrary  to 
reason,  and  such  a  claim  should  not  be  enforced  by  the 
courts  unless  the  terms  of  the  contract  plainly  re- 
quire it." 

In  United  States  Mut.  Aoc.  Aas^n  y.  Mueller ^  it  was 
held  that,  where  the  by-laws  of  the  association  contained 
the  provision  that  "payments  are  to  be  made  .  .  . 
within  thirtv  davs  of  the  date  of  the  notice  thereof," 
this  meant  from  the  date  of  the  service  of  the  notice, 
and  not  from  the  date  of  the  writing;  and  in  Cronin  v. 
Supreme  Council  Royal  Ijeague,  it  was  held  that,  when 
the  by-laws  of  a  beneficial  association  provided  that  pay- 
ments of  assessments  should  be  made  within  thirty  days 
from  the  date  of  the  notice,  a  member  was  not  in  default 
until  thirty  days  from  the  time  notice  was  received. 

In  Croum  Point  Ins.  Go.  v.  Aetna  Ins.  Co.,  the  question 
was  whether  the  notice  of  the  cancellation  of  a  policy 
of  insurance  would  date  from  the  mailing  of  the  policies 
or  from  the  actual  reception  of  the  notice.  Speaking  to 
this  subject  the  court  said : 

"It  is  contended  by  the  defendants  that  the  mailing  of 
the  policies  with  a  letter  stating  the  object  sufficed  to 
cancel  them,  because  it  was  equivalent  to  the  acceptance 
of  a  proposition  by  mail;  and  the  following  cases  are 
cited,  among  others,  in  support  of  the  position :    Trevor 
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V.  Wood,  36  N.  Y.,  307,  93  Am.  Dec,  511;  Vasaar  v. 
Camp,  11  N.  Y.,  Ul;  Afoot ier  v.  Frith,  6  Wend.  (N.  Y.), 
103,  21  Am.  Dec,  262;  Brishan  v.  Boyd,  4  Paige  (N.  Y.), 
17,  3  L.  Ed.,  322.  These  were  cases  of  contracting  wholly 
by  letter  or  telegram.  It  was  long  ago  held  that,  if  an 
offer  made  by  mail  is  accepted  by  mail,  the  contract  is 
complete  from  the  moment  the  letter  of  acceptance  is 
mailed,  even  if  it  is  never  received.  Vaasar  v.  Camp, 
supra.  Those  cases  have  no  application  here,  because 
no  negotiation  was  pending,  and  no  contract  was  pro- 
posed. The  plaintiff  did  not  make  an  offer  to  the  insur- 
ance companies  that  might  or  might  not  be  accepted.  It 
sought  to  do  an  act  that  would  be  binding  on  the  com- 
panies, whether  they  were  willing  or  not  That  act  waa 
a  surrender  of  the  policies  with  the  request  that  they  be 
terminated,  and  the  act  could  not  be  complete  until  the 
request  reached  the  companies  or  their  agent.  The  pol- 
icies and  notice  might  have  been  sent  by  a  measenger, 
who  would  have  been  the  agent  of  the  plaintiff  for  that 
purpose.  Having  been  sent  by  mail,  it  was  none  the  less 
the  agency  of  the  plaintiff  than  if  a  messenger  had  been 
selected.  It  was  necessary  for  the  plaintiff,  in  order 
to  terminate  the  policies,  to  have  its  notice  actually 
reach  the  companies  or  their  representatives,  and  the  in- 
strument selected  for  that  purpose  was  the  agent  of  the 
plaintiff,  not  of  the  defendant.  If  the  plaintiff  lost  con- 
trol of  the  letter  as  soon  as  it  was  mailed,  that  fact  has 
no  bearing  except  upon  the  nature  of  its  relation  to  the 
agent  that  it  empowered  to  deliver  the  package.     It 
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seems,  however,  that  the  writer  of  a  letter  may  withdraw 
it  from  the  office  in  which  it  is  deposited,  or  from  the 
ofBce  to  which  it  is  sent.  United  States  Postal  Laws  & 
,  Regulations,  pp.  531,  533.  If  the  letter  never  reached 
the  companies,  they  would  not  have  been  bound,  or,  if  it 
had  reached  them,  after  a  long  delay,  they  would  have 
been  bound  only  from  the  date  of  receipt.  So  far  a» 
the  delivery  of  such  a  letter  is  concerned,  the  law  does 
not  recognize  the  agency  of  the  mail  as  of  any  higher 
OP  more  binding  character  than  that  of  an  express  com- 
pany or  a  private  individual,  although  it  may  presume 
that  a  letter  duly  mailed  was  received  by  the  person 
to  whom  it  was  properly  addressed." 

In  Stdte  V.  Insurance  Co.,  it  was  held  that  delivery  of 
a  letter  or  package  containing  several  premiums  on  a 
life  policy,  to  a  post  office  or  carrier  within  this  State  ad- 
dressed to  the  company  at  a  point  outside  of  the  State, 
did  not  constitute  delivery  or  payment  of  such  renewal 
premium  to  the  insurance  company  within  the  State,  and 
that  such  delivery  and  payment  did  not  become  complete 
and  effective  until  actual  receipt  of  the  premiums  by 
tile  company  at  its  office,  and  that  the  money  remained 
in  the  meantime  at  the  risk  of  the  sender. 

It  is  insisted  that  the  contrary  rule  is  laid  down  in 
the  following  authorities:  May  on  Insurance,  vol.  2, 
sec.  356a ;  Bacon  on  Insurance,  sec.  381 ;  Lothrop  v.  In- 
surance  Co.,  2  Allen  ( Mass. ) ,  82 ;  Survick  v.  Valley  Mtit. 
L.  Ins.  Co.  (Va.),  23  S.  E.,  223;  MoKenna  v.  Insurance 
117  Tenn— 4 
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Oo.,  73  Iowa,  453,  35  N.  W.,  519 ;  Epstein  v.  Mutual  Aid 
&  Benev.  A3s%  28  La.  Ann.,  938;  McConnell  v.  Prov. 
Sav.  L.  Ins.  Co.,  92  Fed.,  769,  34  C.  C.  A.,  663 ;  Insurance 
Go.  V.  Egglestony  96  U.  S.,  572,  24  L,  Ed.,  841 ;  Insurance  . 
Oo.  V.  Doster,  106  U.  S.,  30,  1  Sup.  Ct,  18,  27  L.  Ed., 
65;  Insurance  Co.  v.  Hyde,  101  Tenn.,  403,  48  S.  W., 
968 ;  Otis  v.  Payne,  86  Tenn.,  663,  666,  8  S.  W.,  848. 

In  the  section  referred  to  in  May  on  Insurance,  it  is 
^id :  "In  regard  to  the  effect  of  a  habit  or  usage  of  send- 
ing notice  of  the  date  when  each  premium  becomes  due, 
opinions  diflfer.  On  the  one  hand,  it  is  held  that,  where 
from  the  course  of  dealing  between  the  parties  the  in- 
sured has  a  right  to  believe  that  notice  will  be  given 
€o  him  of  the  amount  due  and  the  time  it  is  to  be  {xaid, 
ihe  company  cannot,  in  Hbe  absence  of  such  notice,  set 
up  the  failure  to  pay.  Usage  makes  the  giving  of  notice 
a  part  of  the  contract.  If,  where  there  is  a  usage  to  give 
notice,  none  is  sent,  payment  of  the  premium  within  a 
reasonable  time  will  save  forfeiture. ^^  Further  along  in 
the  same  section,  it  is  said :  "A  Ijailnrfe  of  notice  to  pay 
a  premium  to  reach  the  insured  does  not  prevent  the 
avoidance  of  the  policy,  if  the  notice  was  properly  mailed 
and  directed" — citing  IMhrop  v.  Greenfield  Stock  dMuA 
F.  Ins.  Co.,  2  Allen  (Mass.),  82.  "So,  under  the  Iowa 
statute,  requiring  notice  to  be  given  to  the  makers  of 
premiums  notes  when  they  fall  due,  the  service  is  com- 
plete on  mailing  a  registered  letter,  or  at  least  when  it 
should  be  received  in  due  eourse  of  maiP' — cithig  Mc- 
Kenna  v.  State  Ins.  Co.,  73  Iowa,  453,  35  N.  W.,  5t9. 
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In  IxHhrop  v.  Oreenfield,  etc.,  Ins.  Co.,  Bupra^  it  ap- 
peared that  the  policy  which  controlled  the  matter  con- 
tained a  provision  that :  ''If  the  assured  should  neglect 
for  the  term  of  thirty  days  to  pay  his  premium  note,  or 
any  assessment  thereon,  when  requested  to  do  so,  by  mail 
or  otherwise,"  etc. 

In  McKenna  v.  State  Ins.  Co.,  the  court  had  und^ 
consideration  a  statute  which  provided  that :  ''Such  no- 
tice may  be  served  either  personally  or  by  registered 
letter  addressed  to  the  assured  at  his  post  office  address 
named  in  or  on  the  policy,"  etc. 

In  Survick  v.  Yalley,  etc.,  Ins.  Co.,  it  appeared  that 
tiie  by-laws  of  the  defendant  company  provided  that  any 
member  failing  to  pay  his  pro  rata  assessment  within 
thirty  days  from  notification  in  person,  "or  from  date  of 
mailing  same  to  his  address,"  should  forfeit,  ete.  The 
decision  of  the  court  was  placed  expressly  upon  the  pro- 
vision as  to  mailing. 

So,  in  Epstein  v.  Mnt,  Aid  &  Ben.  L.  Ins.  Ass^n,  the 
decision  was  based  upon  the  ground  that  the  policy  pro- 
vided that  the  insured  should  "be  notified  by  written  no- 
tice deposited  in  the  post  office  in  the  city  of  New 
Orleans,  addressed  to  such  address  as  has  been  left  in 
writing  at  the  office  of  the  association  with  the  secre- 
tary." 

McConnell  v.  Prov.  Satnngs  L.  Ins.  Co.  was  also  based 
on  a  sta^tnte  providing  for  notice  by  mail. 

The  case  of  Neto  York  Life  Ins.  Co.  v.  Eggleston  does 
not  sustain  the  defendant's  contention.    It  is  true  that 
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the  circuit  judge  charged  the  jury  that,  if  the  notice  was- 
mailed  within  such  time  as  the  insured  would  in  due 
course  of  mail  have  received  it,  then  he  should  be  held 
to  have  received  it.  This  portion  of  the  charge,  however, 
was  not  drawn  in  question  or  considered  by  the  supreme 
court;  but  a  previous  portion  inclosed  in  brackets  which 
treated  of  the  custom  to  give  notice.  In  addition,  the 
court,  at  the  close  of  the  opinion  adverted  in  pointed 
terms  to  the  fact  that  the  insured  had  never  received  any 
notice.  There  was  evidence  that  notice  had  been  mailed, 
and  also  evidence  that  it  had  not  been  received.  In  the 
case  of  Phoenix  Mat  L.  Ins.  Go.  v.  Doster,  there  is  some 
language  in  the  opinion,  used  in  an  incidental  way,  sup- 
porting the  defendant's  contention  here ;  but  in  the  later 
case  of  Mut.  Res.  Fund  Ass^n  v.  Hamlin,  supra,  the  same 
justice  suggested  a  doubt  of  the  correctness  of  that  view, 
in  the  following  lan^age :  ** Whether  the  clause  in  the 
certificate  of  insurance  relating  tiO  notice  means  any- 
thing more  than  that  proof  of  mailing  a  notice  according 
to  the  defendant's  usual  course  of  business,  directed  to 
the  insured  at  the  post  oflftce  address  as  appearing  upon 
its  books,  made  a  prima  fade  case  of  compliance  upon 
its  part  with  the  terms  of  the  contract,  leaving  the  in- 
sured to  prove,  in  order  to  prevent  a  forfeiture  of  his 
membership,  that  the  notice  was  not  in  fact  received  by 
or  for  him,  we  need  not  determine." 

The  passage  cited  from  Bacon  on  Benefit  Society  and 
Life  Insurance  is  based  on  ca^es  dealing  with  contracts 
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which  by  their  terms  provided  that  notice  might  be  given 
by  mail. 

In  tlie  case  of  Insurance  Co.  v.  Hyde,  supra,  it  is  true 
the  charge  of  the  circuit  judge  contained  the  expression 
that  the  assured  was  not  bound  to  pay  "until  such  notice 
was  mailed ;"  but  no  i)oint  was  made  upon  that  feature 
of  the  charge,  and  the  mind  of  this  court  was  not  directed 
at  all  to  the  subject,  and  it  was  not  dealt  with  in  the 
opinion.  That  case  is  therefore  not  authority  for  de- 
fendant's contention. 

Nor  is  the  case  of  Otis  v.  Payne  applicable.  In  that 
case  the  court  had  under  examination  a  negotiation  con- 
ducted by  mail.  Such  a  case  stands  on  a  rule  different 
from  the  one  we  now  have  before  us.  1  Page  on  Con- 
tracts, sec.  52.  And  see  Pennsylvania  Lnimherman's 
Mut  F.  Ins.  Co.  V.  Meyer,  126  Fed.,  352,  61  O.  O.  A., 
254.  Here  we  have  not  a  negotiation,  but  a  claim  that 
a  right  already  acquired  was  forfeited  by  miscarriage 
of  the  mail ;  that  the  mere  posting  of  a  letter  properly 
stamped  and  addressed  should  be  treated  as  notice  and 
a  valuable  right  thereby  defeated,  although  such  letter 
never  reached  its  destination,  no  information  was  con- 
veyed by  it,  and  it  in  no  sense  performed  the  purpose 
it  was  designed  to  perform. 

Before  such  a  conclusion  can  be  properly  reached,  it 
seems  to  us  there  should  be  direct  statutory  provisions 
requiring  it,  or  the  clear  terms  of  a  contract 

The  purpose  of  a  letter  is  to  give  information.  If  it 
never  reaches  its  destination,  it  fails  of  its  purpose.    To 
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say  that  nevertheless  it  must  be  held  to  hare  accom- 
plished the  purpose  could  only  be  justified^  as  we  have 
said,  by  the  terms  of  a  statute  or  of  an  express  contract 
authorizing  such  result.  In  the  absence  of  these,  it 
would  not  be  reasonable  to  infer  that  a  man  would  agree 
that  his  ignorance  of  a  f^t  should  ftz  him  with  all  of 
the  consequences  of  knowledge. 

It  is  said  in  the  present  case  that  the  custom  had  been 
to  give  notice  by  mail,  and  that,  when  a  letter  was  prop- 
erly posted,  all  of  the  requisites  of  the  custom  were  com- 
plied with.  This  is  not  a  sound  view.  All  of  the  prev- 
ious letters  had  reached  their  destination,  and  had  con- 
veyed the  information  they  were  designed  to  convey. 
The  custom  was  not  merely  to  mail,  but  to  give  notice 
by  mail,  to  actually  convey  the  information  intended  to 
be  delivered  by  that  means. 

We  see  no  hardship  to  the  insurer  in  this  view  of  the 
matter.  It  is  surely  not  admissible  to  suppose  that  any 
insurance  company  is  alert  for  occasions  to  declare  for- 
feitures and  thereby  to  keep  moneys  for  which  no  equiv- 
alent has  been  rendered.  The  company  is  entitled  to 
prompt  payment  of  premiums.  It  is  only  by  such  pay- 
ments that  its  business  can  be  carried  on.  The  power  to 
declare  forfeitures  for  nonpayment  is  given  to  effectuate 
this  purpose.  But  it  is  a  perversion  of  the  purpose  when 
forfeitures  are  in  themselves  made  an  object  or  end  to 
be  attained.  Therefore  the  courts  have  always  seized  upoa 
every  reasonable  circumstance  presented  in  a  case  to 
prevent  the  taking  effect  of  a  forfeiture.    In  the  case  of 
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a  miscarriage  of  the  mail,  the  insured  performs  his  duty 
if,  upon  8ubs*e(]uently  receiving  notice,  he  promptly  com- 
plies by  paying  the  premium  due.  Orant  v.  Alabama 
Gold  L,  Jns.  Co.,  76  Qa.,  583.  The  complainants  in  the 
present  case  did  so  comply  and  thereby  saved  the  for- 
feiture. .  . 

2.  Aside  from  the  question  just  considered^  and  pass- 
ing without  special  remark  the  peculiarity  of  the  policy, 
in  that  it  places  the  provision  for  forfeiture  for  iion- 
payment  of  premiums  under  the  misleading  head  of 
"nonforfeitures,"  we  are  of  opinion  that  under  a  proper 
construction  of  the  policy  considered  in  connection  with 
the  language  of  the  notes  and  the  correspondence  at  the 
time,  it  was  intended  that  the  rights  of  the  parties  should 
be  measured  by  the  provision  embodied  in  the  notes,  the 
last  sentence  of. which  contained  a  summation  of  the 
agreement  of  the  parties  under  the  new  phase  it  had 
assumed.  A  portion  of  the  premium  had  been  paid  m 
cash,  and  notes  executed  for  the  residue,  which  were 
enforceable  by  the  company.  This  clause  reads :  "This 
note  is  given  said  company  upon  this  express  under- 
standing or  agreement  that  for  any  loss  occurring  by 
death  after  this  note  is  due  and  remains  unpaid,  then 
said  company  shall  not  be  liable."  The  effect  of  this  was 
that,  if  the  complainants  permitted  this  note  to  go  to 
maturity  and  remain  thereafter  unpaid,  they  took  the 
risk  of  the  death  of  the  insured,  Bowen,  thereafter  and 
pending  such  default.  The  rights  of  the  parties  were 
.  reciprocal.    The  defendant  had  the  right  to  collect  and 
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thus  restore  the  insurance,  and  the  complainants  the 
right  to  pay,  with  the  same  result.  But  in  the  meantime 
the  advantage  was  with  the  company  in  one  aspect,  since, 
if  Bowen  had  died  while  the  note  still  remained  unpaid, 
the  insurance  would  have  been  lost 

The  foregoing  seems  the  most  reasonable  construction, 
since  under  no  other  can  full  effect  be  given  to  the  words, 
"and  remains  unpaid." 

Even  if  we  did  not  deem  this  construction  the  best, 
still,  if  a  reasonable  one,  we  should  feel  bound  to  adopt  it, 
when  considering  whether  a  forfeiture  should  be  allowed, 
since,  when  dealing  purely  with  the  question  of  for- 
feiture, "the  rule  is  that  if  policies  of  insurance  contain 
inconsistent  provisions,  or  are  so  framed  as  to  be  fairly 
open  to  construction,  that  view  should  be  adopted,  if 
possible,  which  will  sustain  rather  than  forfeit  the  con- 
tract" McMaster  v.  N.  7.  L.  Ins.  Co.,  183  U.  S.,  25,  22 
Sup.  Ct,  10,  46  L.  Ed.,  64.  And  see  Insvro/nce  Co.  v. 
DohUns,  114  Tenn.,  233,  234,  86  S.  W.,  383;  Schmidt  v. 
German  Mut.  Ins.  Co.  (Ind.  App.),  30  N.  E.,  939;  Burk- 
hard  v.  Travelers'  Ins.  Co.y  102  Pa.,  262,  48  Am.  Rep., 
205. 

For  cases  construing  fairly  similar  clauses,  substan- 
tially as  herein  construed,  see  Equitable  Ins.  Co.  v.  Har- 
i>et/.  98  Tenn.,  636,  639,  40  S.  W.,  1092;  Williams  V.  Ah 
hany  City  Ins.  Co.,  19  Mich.,  451,  2  Am.  Bep.,  95;  Hooker 
V.  Cont.  Ins.  Co.  (Neb.),  96  N.  W.,  663;  Houston  v. 
Farmers'  d  Merchants'  Ins.  Co.,  64  Neb.,  138,  89  N.  W., 
635 ;  Robinson  v.  Insurance  Co.,  76  Mich.,  641,  43  N.  W., 
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647,  6  L.  R.  A.,  95;  Hummel  &  Company^s  Appeal,  78 
Pa.,  320;  Matthetcs  v.  Insurance  Co.,  40  Ohio  St.,  135; 
McEvoy  V.  Mich.  Mut.  L.  Ins.  Co.y  2  Ohio  Cir.  Dec.,  329, 
8  Ohio  Cir.  OL  Rep.,  569;  East  Texa^  F.  Ins.  Co.  v. 
Perkey,  5  Tex.  Civ.  App.,  698,  24  S.  W.,  1080.  And  see 
Am.  Ins.  Go.  v.  Klink,  65  Mo.,  78. 

Ressler  v.  Insurance  Co.,  110  Tenn.,  411,  75  S.  W., 
735,  is  not  in  conflict  with  what  we  have  herein  decided. 

No  loss  occurred  by  the  death  of  Bowen,  while  the 
note  was  in  default.  That  event  did  not  occur  until  a 
considerable  time  after  complainants  had  made  a  full 
tender  of  the  amount  due  upon  the  notes.  Hence  there 
was  no  forfeiture. 

It  results  that  the  decree  of  the  chancellor  denying 
complainants  relief  was  erroneous,  and  must  be  re- 
versed, and  judgment  must  be  rendered  here  for  the 
amount  of  the  i)olicy  and  interest. 

The  points  decided  being  decisive  of  the  case,  we  need 
not  consider  the  other  points  raised  by  the  facts  set 
forth  in  the  statement  and  argued  in  the  briefs  of  counsel. 

We  do  not  think  this  is  a  proper  case  for  the  imposi- 
tion of  the  statutory  penalty  upon  insurance  companies 
for  the  interposition  of  frivolous  defenses. 
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Carnbs  Jamison  v.  State. 
(Jackson.    April  Term,  1906.) 

1.  AOB  OF  CONSENT  LAW.  Each  carnal  knowled^  is  a 
separate,  substantive  offense;  but  evidence  of  acts  other 
than  that  charged  is  competent. 
While  under  the  age  of  consent  law,  each  unlawful  act  of  carnal 
knowledge  is  a  separate  substantive  offense,  yet  in  prosecu- 
tions for  the  violation  of  such  law  and  cognate  crimes,  evi- 
dence of  other  acts  of  illicit  sexual  intercourse,  both  prior  and 
subsequent  to  the  act  charged  in  the  indictment,  is  competent, 
as  t^iding  to  establish  the  commission  of.  the  particular  act 
under  examination,  as  corroborative  of  the  evidence  of  wit- 
nesses thereto,  and  for  the  purpose  of  showing  the  relation 
of  the  parties;  but  the  court  should  limit  the  scope  and  pur- 
pose of  such  evidence.     (Post,  pp.  61,  62.) 

Acts  cited  and  construed:    1901,  ch.  19. 

Cases  cited  and  approved:    Holt  v.  State,  107  Tenn.,  541;  Sykes 
V.  State,  112  Tenn.,  572. 

9.  SAME.  Same.  State  required  to  elect  upon  which  offense 
a  conviction  will  be  sought. 
Where,  in  a  prosecution  for  the  violation  of  the  age  of  consent 
law,  the  State  is  permitted  to  prove  several  acts  of  illicit 
sexual  intercourse  other  than  the  particular  act  charged  in  the 
indictment,  and  one  act  after  the  age  of  consent,  it  is  rever- 
sible error  for  the  trial  Judge  to  refuse  to  compel  the  State 
to  elect  upon  which  one  of  these  offenses  it  wUl  ask  for  a 
conviction.     {Post,  pp.  61-67.) 

Acts  cited  and  construed:    1901,  ch.  19. 

Cases  cited  and  approved:     Fisher  v.  State,  33  Tex.,  792;  Lunn 
V.  State,  44  Tex..  86;  Simms  v.  State,  10  Tex.  App.,  131;  Ham- 
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Uton  T.  State  (Tex.  Cr.  App.)>  37  S.  W.,  431;  Batchelor  v. 
State  (Tex.  Cr.  App.),  55  S.  W.,  491;  Stone  v.  State  (Tex. 
Cr.  App.),  73  S.  W..  956;  Powell  v.  State  (Tex.  Cr.  App.),  82 
S.  W.,  616j  Smith  v.  Commonwealth  (Ky.),  60  &  W.,  531; 
State  V.  H«rd,  101  Iowa,  391;  State  v.  King  (Iowa),  91  N.  W.. 
768;  Stockwell  v.  State,  27  Ohio  St,  563;  Long  y.  State,  66 
Ind.,  182;  State  y.  Lancaster,  78  Pac.,  1081. 

erases  cited  and  distinguished:  Holt  y.  State,  107  Tenn.,  541; 
Payne  y.  State,  112  Tenn.,  587:  State  y.  McClain,  137  Mo., 
814. 

8.  SAKE.  A  lewd  female  in  the  sense  of  the  proyision  pro- 
hibiting^ a  conyiction  for  carnal  knowledge  with  such,  defined. 
A  lewd  female,  in  the  sense  of  the  provision  in  the  age  of  con- 
sent law  prohibiting  a  conviction  when  the  female  is  at  the 
time  and  before  the  carnal  knowledge  a  lewd  female,  is  a 
female  guilty  of  illicit  intercourse  at  and  before  the  time  of 
the  alleged  commission  of  the  offense  charged,  no  matter  with 
what  secrecy  said  acts  may  have  been  committed,  and  such 
acts  need  not  be  oi>en,  public,  and  notorious;  for  the  offense 
denounced  by  said  statute  Is  predicated  upon  the  character 
rather  than  upon  the  reputation  of  the  female  for  chastity  and 
virtue,  and  there  can  be  no  conviction  for  carnal  knowledge 
of  a  female  who  is  lewd,  privately  and  secretly,  or  publicly 
and  notoriously,  at  the  time  and  before  the  carnal  act  charged. 
iP08t,  pp.  67-71.) 

Acts  cited  and  construed:    1901,  ch.  19. 

Cases  cited  and  approved:  Brooks  v.  State,  2  Ter..  482;  State 
v.  Moore,  1  Swan,  136;  Commonwealth  v.  Wardell,  128  Mass., 
54;  United  States  v.  Bebout  (D.  C),  28  Fed.,  522;  United  States 
y.  Males  (D.  C),  51  Fed.,  41. 

4.    8AKB.     Same.     Lewdness  of  female  that  bars  a  conyiction 

must  be  at  and  before  the  carnal  act  charged;   reformation 

of  female. 

The  previous  lewdness  of  the  female  will  not  prevent  or  bar  a 

conviction,  where  she  had  reformed,  and  was  not  lewd  at  the 
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time  and  before  the  carnal  knowledge;  for  to  prevent  a  con- 
Tlction,  the  female  must  be  lewd  at  as  well  as  before  the  car- 
nal knowledge  charged.     iP08t,  pp.  71,  72.) 

Acts  cited  and  construed:    1901,  ch.  19. 

Cases  cited  and  approved:  Scruggs  v.  State,  90  Tenn.,  82;  South 
V.  State,  97  Tenn.,  496;  Griffin  v.  State,  109  Tenn.,  17;  State 
V.  Orlgg,  104  N.  C,  886;  Bowers  v.  State,  29  Ohio  St.,  642; 
State  V.  Carron,  18  Iowa,  372;  Robinson  v.  Powers,  129  Ind., 
485. 


PROM  TIPTON. 


Appeal  in  error  from   the  Circuit  Court  of  Tipton 
County. — S.  J.  Everett.,  Judge. 

S.  E.  Stephenson,  W.  A.  Owen,  and  Chakles  P. 
Simonton  &  Son,  for  Jamison. 

Assistant  Attorney-General  Faw,  for  the  State. 


♦G.  T.  FiTZHUGH,  Special  Judge,  delivered  the  opinion 
of  the  Court. 

Plaintiflf  in  error  was  indicted  in  the  circuit  court 
of  Tipton  county  at  the  July  term,  1905,  for  violating 
the  age  of  consent  law.  He  was  tried,  convicted,  and 
his  punishment  fixed  at  three  years  in  the  penitentiary. 


*Hon.  O.  T.  Fitzhugh  was  commissioned  by  the  Governor  to 
sit  during  the  illness  of  Chief  Justice  Beard. 
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To  secure  a  reversal  of  the  judgment  thus  imposed,  he 
lias  prosecuted  proceedings  in  error  to  this  court.  The 
indictment  on  which  he  was  tried  charged  that  on  March 
20, 1905,  he  had  carnal  knowledge  with  Ella  Mauldin,  a 
female  over  twelve  and  under  eighteen  years  of  age.  The 
State  was  permitted  to  introduce  testimony  tending  to 
show  several  acts  of  carnal  intercourse  between  M'iss 
Mauldin  and  the  plaintiff  in  error ;  three  being  particu- 
larly specified,  one  after  she  reached  the  age  of  eighteen. 
At  the  close  of  the  testimony,  defendant  moved  the  court 
to  require  the  State  to  elect  upon  which  one  of  these 
offenses  it  would  ask  for  a  conviction,  and  the  action  of 
the  court  in  overruling  this  motion  and  in  failing  to 
limit  the  scope  and  purpose  of  the  testimony  as  to  the 
separate  and  distinct  offenses  is  made  the  basis  of  the 
first  assignment  of  error.  We  think  this  assignment  is 
well  taken.  In  the  case  of  Syhes  v.  State,  112  Tenn., 
572,  82  8.  W.,  185,  105  Am.  St.  Kep.,  972,  it  was  held 
that,  in  prosecutions  for  violation  of  the  age  of  consent 
law  and  cognate  crimes,  evidence  of  other  acts  of  inter- 
course both  prior  and  subsequent  to  the  act  charged  in 
the  indictment  is  competent,  as  tending  to  establish  the 
commission  of  the  special  act  under  examination,  as  cor- 
roborative of  the  evidence  of  witnesses  testifying  thereto, 
and  for  the  purpose  of  showing  the  relation  of  the  par- 
ties; but  it  waa  distinctly  held  that,  when  such  evi- 
dence was  admitted,  it  was  the  duty  of  the  trial  judge 
to  exercise  care  in  explaining  to  the  jury  its  purpose  and 
effect^  and  so  limiting  it;  that  '%e  should  be  studious- 
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ly  careful  to  give  such  instruction.*'  It  is  true^  as  con- 
tended by  the  learned  attorney -general,  that  the  question 
of  the  right  of  the  defendant  to  compel  the  State  to  elect 
did  not  arise  in  that  case,  but  the  reason  for  this  was 
that,  after  the  evidence  wa^  introduced,  the  State  recog- 
nized this  rule,  and  selected  one  of  the  various  acts  of 
intercourse  proven  upon  which  to  ask  a  conviction.  On 
behalf  of  the  State,  it  is  earnestly  insisted  that  the 
violation  of  the  age  of  consent  law  is  a  continuous  of- 
fense, and  this  seems  to  have  been  the  view  taken  by 
the  learned  trial  judge,  who  recognized  that  the  rule 
was  applicable  to  small  offenses,  such  as  infractions  of 
the  law  as  to  carrying  concealed  weapons  {Holt  v.  State, 
107  Tenn.,  541,  64  S.  W.,  473),  selling  liquor  without 
license,  and  similar  misdemeanors,  but  held  that  the  of- 
fense for  which  defendant  was  being  tried  was  contin- 
uous in  its  nature,  and  the  rule  was  not  applicable.  In 
this  the  court  was  in  error. 

Under  the  age  of  consent  law,  each  unlawful  act  of 
carnal  knowledge  is  a  separate,  substantive  offense. 
While  under  a  prosecution  for  one  violation  of  the  stat- 
ute, evidence  of  other  acts  of  "illicit  intercourse  between 
the  same  parties  may  be  proven  for  the  purpose  and  with 
the  limitation  above  stated,  we  find,  after  a  most  careful 
investigation,  thjat  the  authorities  are  practically  unani- 
mous in  support  of  the  right  of  defendant  to  require»the 
State  to  elect  the  act  of  carnal  intercourse  on  which  it 
would  ask  a  conviction.  In  the  case  of  Batchelor  v. 
State,  55  S.  W.,  491,  the  court  of  criminal  appeals  of 
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Texas  held  that  it  was  error  not  to  require  the  State  to 
elect  upon  which  act  of  intercourse  it  would  rely  for  a 
conyiction  of  rape  on  a  female  under  the  age  of  fifteen 
years,  when  the  testimony  showed  several  acts  of  inter- 
course,  and  the  case  was  reversed  on  this  ground.  The 
court  said :  ^'Rape  is  not  a  continuous  offense.  Each 
act  of  intercourse  constitutes  a  distinct  offense.  The 
question  involved  was  thoroughly  discussed  in  Lunn  v. 
State ^  44  Tex.,  85,  and  was  previously  decided  in  Fisher 
V.  State,  33  Tex.,  792.  The  doctrine  announced  in  this 
case  has  been  followed  in  this  State  without  a  variant 
opinion." 

The  exact  question  was  also  involved  in  the  more 
recent  case  of  PaicelLy.  State,  82  S.  W.,  516,  decided 
by  the  same  court;  the  reversal  being  based  solely  on 
the  failure  of  the  court  to  require  the  State,  upon  de- 
fendant's motion,  "to  elect  upon  which  one  of  the  acts 
of  intercourse  proved  against  appellant  the  State  would 
rely  and  depend  for  conviction."  See,  also,  Hamilton  v. 
Staie  (Tex.  Cr.  App.),  37  S.  W.,  431,  and  Ernest  Stone 
V.  State  (Tex.  Cr.  App.),  73  S.  W.,  956. 

In  the  case  of  Smith  v.  Commonwealth,  60  S.  W.,  531, 
the  court  of  appeals  of  Kentucky  held  that,  under  an 
indictment  for  incest,  the  commonwealth  may  show  in 
support  of  it  any  commission  of  the  offense  before  tJie 
finding  of  the  indictment  within  the  time  allowed  by  the 
statute  of  limitations;  "but,  where  different  commis- 
missions  of  the  offense  are  in  evidence,  the  common- 
wealth must  elect  for  which  one  of  them  it  will  prose- 
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cute,  and  the  court  must  then  instruct  the  jury  that  evi- 
dence of  other  commissions  of  the  offense  can  be  con- 
sidered only  for  the  purpose  of  corroborating  the  testi- 
mony as  to  the  principal  offense." 

The  rule  is  also  clearly  stated  in  1  Bishop  on  Criminal 
Procedure,  sec.  454,  where  the  learned  author  shows  that 
a  more  strict  rule  applies  in  felonies  than  in  misde- 
meanors.   Sections  459,  461,  and  462. 

In  the  case  of  State  v.  King,  91  N.  W.,  768,  a  prosecu- 
tion for  rai)e  on  a  girl  under  fourteen  years  0|f  age,  the 
supreme  court  of  Iowa,  speaking  through  Chief  Justice 
Ladd,  after  recognizing  the  soundness  of  the  rule  ad- 
mitting proof  of  other  acts  of  intercourse  with  the  prose- 
cutrix than  the  one  charged  in  the  indictment,  said: 
'*But  when  one  oflfense  is  charged,  and  the  evidence  tends 
to  show  that  more  than  one  have  been  committed  with- 
out eighteen  months  prior  to  the  presentation  of  the 
indictment,  the  accused  has  the  clear  right  to  know 
upon  which  the  State  will  rely  for  conviction.  The  ob- 
ject of  this  rule  is:  First,  to  enable  the  defendant  to 
promptly  prepare  for  and  make  his  defense ;  and,  to  pro- 
tect him  by  the  individualization  of  the  issue  in  case  a 
second  prosecution  is  brought  against  him.  Whart  Fl. 
&  Prac,  294.  In  this  author's  work  on  Criminal  Evi- 
dence (section  32),  it  is  said:  ^When  such  offenses  are 
introduced  in  evidence,  the  prosecution  will  be  compelled 
to  elect  which  it  will  rely  on  for  a  conviction.'  The  right 
to  election  is  expressly  recognized  in  State  v.  Hard,  101 
Iowa,  391,  70  N.  W.,  613,  where  it  was  said:    'While 
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these  different  acts  were  proper  as  evidence  in  aid  of  the 
particular  charge  in  the  indictment,  it  was,  of 
course,  important  that  the  specific  act  relied  on 
shonld  be  known,  that  a  conviction  might  not  be 
matter  of  choice  between  offenses,  and  to  permit 
the  defendant  to  properly  meet  the  charge.'  To 
sustain  the  court's  ruling  by  which  prosecutrix 
was  allowed  to  testify  to  intercourse  in  the  grove, 
the  State  insists  that  it  cannot  be  said  that  the  jury  did  y 
not  convict  defendant  of  that  act,  instead  of  the  offense 
alleged  to  have  taken  place  in  the  house.  This  is  pre- 
cisely the  difficulty  with  the  ruling  —  refusing  to  require 
an  election.  No  one  can  tell  of  which  offense  the  appel- 
lant stands  condemned.  For  all  that  appears^  one-half 
the  jury  may  have  convicted  him  of  one  crime,  and  the 
other  half  of  the  other.  He  had  the  clear  right  to  be 
definitely  informed  upon  which  the  State  would  demand 
a  verdict  of  guilty.  Stockivcll  v.  State,  27  Ohio  St,  563 ; 
SimmH  V.  fitate,  10  Tex.  App.,  131;  Ijorig  v.  State,  56 
Ind.,  182,  26  Am.  Rep.,  19;  Hamilton  v.  State  (Tex.  Cr. 
App.),  37  S.  W.,  431 ;  1  Biah.  Cr.  Pro.,  454  et  seq." 

The  rule  is  also  recognized  by  the  supreme  court  of 
Idaho  in  the  recent  case  of  State  v.  Lanca^ster,  78  Pa., 
1081,  which  was  a  prosecution  for  statutory  rape,  and 
was  declared  to  be  founded  on  reason  and  justice  and 
strongly  supported  by  the  authorities.  The  court  said : 
"It  certainly  would  not  be  fair  to  charge  the  defendant 
with  the  crime  as  having  been  committed  on  a  certain 
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date,  and  then  to  introduce  proof  of  three  crimes  of  the 
same  class  or  kind  on  different  dates,  and  not  require 
the  State  to  elect  the  one  on  which  the  conviction  was 
sought.  ...  If  the  State  were  not  required  to  elect 
on  which  act  a  conviction  was  demanded,  the  question 
is  whether  the  jury  united  on  a  verdict  on  any  one  act 
would  be  problematical.  ...  It  will  thus  be  ob- 
served that  in  this  class  of  cases,  where  other  offenses  of 
the  same  class  may  be  testified  to  under  the  exception 
above  noted,  the  State  must  elect,  and  the  jury  must  be 
informed  of,  the  act  for  which  a  conviction  is  demanded." 
Other  authorities  might  be  cited  to  the  same  effect. 
The  case  of  Payne  v.  State,  112  Tenn.,  587,  79  S.  W., 
1025,  relied  on  by  the  attorney-general,  is  not  applicable. 
That  was  a  prosecution  for  practicing  medicine  without 
license,  and  it  was  held  that  the  term  "practicing,^'  in 
respect  of  the  subject  in  connection  with  which  it  was 
used,  indicates  the  pursuit  of  a  business,  and  that  "under 
such  a  charge,  each  several  instance  of  advising  patients, 
prescribing  for  them,  or  administering  medicine  to  them, 
is  not  necessarily  an  offense ;  but  these  facts  all  taken  to- 
jrether,  when  ccmsidered  in  connection  with  the  further 
fact  that  the  defendant  had  no  license  to  practice,  go  to 
prove  the  charge  of  practicing  without  license."  And 
it  was  accordingly  held  that  the  rule  announced  in 
Holt  V.  State,  supra,  requiring  the  State  to  elect  the  par- 
ticular offense  or  instance  upon  which  to  ask  a  convic- 
tion,  did  not  apply.  As  we  have  before  seen,  however, 
each  act  of  unlawful  carnal  intercourse  is  a  separate,  dis- 
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tincty  and  substantive  oflPense.  The  case  of  State  v.  Mc- 
Clain,  137  Mo.,  314,  38  S.  W.,  906,  cited  by  the  attorney- 
general,  so  far  from  being  in  conflict  with  this  view,  is, 
in  our  opinion,  in  thoi-ough  accord  therewith.  That  was 
a  prosecution  under  a  statute  of  Missouri  making  it  a 
felony  for  any  person,  to  whose  care  the  protection  of 
any  female  under  the  age  of  eighteen  years  has 
been  confided,  to  defile  her  by  carnally  knowing  her  while 
she  remains  in  his  care,  trust,  or  employment.  The  in- 
dictment charged  the  offense  to  have  been  committed  in 
Barton  county,  and  the  evidence  showed  that  defendant, 
on  different  occasions  during  the  four  to  six  weeks  the 
prosecuting  witness  wajsr  under  his  care  at  his  house  in 
that  county,  had  carnal  knowledge  of  her  as  often  as 
two  or  three  times  a  week.  It  was  held  that  the  fact 
that  defendant  had  theretofore,  while  en  route  from  her 
home  to  his  in  another  county,  through  which  they 
passed,  and  while  she  was  under  his  care  and  protection, 
had  carnal  knowledge  of  her,  was  no  sufficient  reason 
why  he  should  not  have  been  punished  for  the  offense 
subsequently  committed  in  Barton  county.     This  is  a 

4 

recognition  of  the  separate  and  distinct  character  of 
the  various  offenses.  The  question  of  the  right  to  compel 
an  election  by  the  State  did  not  arise  in  that  case. 

2.  Error  is  next  assigned  on  the  following  portion  of 
the  charge  to  the  jury :  *'What  is  meant  by  lewd  woman' 
is  one  grossly  indecent,  but  to  constitute  lewdness  the 
gross  acts  of  indecency  must  be  open,  public,  and  notori- 
ous."   Also :    "If  you  believe  from  the  proof,  under  the 
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law  as  T  have  defined  and  explained  it  to  you,  that  the 
defendant,  Games  Jamison,  had  carnal  knowledge  of 
Ella  Mauldin  in  Tipton  county,  Tennessee,  before  the 
finding  of  this  indictment^  and  if  you  further  find  from 
the  proof  that  at  the  time  he  had  carnal  knowledge  of 
her  she  was  then  over  twelve  years  of  age  and  under 
eighteen  years  of  age,  and  that  she  was  not  a  bawd,  lewd, 
or  kept  woman,  then  I  charge  you  he  would  be  guilty 
as  charged  in  the  indictment,  and  it  would  be  your 
duty  to  convict  him."  The  specific  objection  urged  by 
counsel  for  plaintiff  in  error  to  this  portion  of  thecharge 
is  that  it  required  the  defendant,  in  order  to  make  out  a 
defense  on  the  ground  that  carnal  knowledge  was  had 
with  a  lewd  female,  to  prove  gross  acts  of  indecency 
which  were  open,  public,  and  notorious.  In  this  connec- 
tion error  is  also  assigned  on  the  refusal  of  the  trial 
judge  to  give  in  charge  to  the  jury  defendant's  special 
instructions  1  and  2,  which  it  is  claimed  were  designed 
to  correct  the  error  pointed  out  in  the  portion  of  the 
charge  above  quoted.  These  requests  were  as  follows: 
"First :  The  word  ^lewd,'  gentlemen  of  the  jury,  involves 
unlawful  sexual  desire,  and  means  lustful,  libidinous, 
licentious,  sensual,  and  lascivious;  second,  defendant  is 
not  required  to  prove  that  the  lewdness,  as  above  defined, 
was  open  and  notorious  lewdness,  but  private  acts  of 
lewdness,  if  proven,  constitute  a  complete  defense,  if  you 
believe  the  female  was  a  lewd  woman  at  the  time  of  the 
unlawful  carnal  knowledge.'* 
Our  age  of  consent  law  (Acts  1901,  p.  29,  c.  19),  after 
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defining  the  offense  and  prescribing  the  penalty,  con- 
tains the  following:  "Provided,  further,  that  nothing 
in  this  act  shall  authorize  or  warrant  a  conviction  when 
the  female  over  twelve  years  of  age  is  at  the  time  and 
before  the  carnal  knowledge  a  bawd,  lewd  or  kept  fe- 
male." No  error  was  assigned  on  the  definition  given 
by  the  court  to  the  jury  of  a  "bawd"  or  "kept"  woman, 
and  no  sound  objection  could  be  offered  to  his  definition 
of  these  terms,  as  they  are  entirely  in  accord  with  the 
authorities;  but  we  think  the  learned  trial  judge  was 
clearly  in  error  in  his  interpretation  of  the  words  "lewd" 
and  "lewdness,"  and  in  charging  the  jury,  in  effect,  that 
a  woman  could  not  be  lewd,  within  the  meaning  of  the 
statute,  unless  her  acts  of  indecency  were  of  an  open, 
public,  and  notorious  character.  We  think  the  learned 
trial  judge  confused  the  meaning  of  the  term  "lewdness" 
as  used  in  this  statute,  and  its  meaning  as  constituting 
an  offense  indictable  at  common  law.  The  gravamen  of 
the  indictable  offense  of  lewdness  consists  in  its  open 
and  notorious  character  and  its  consequent  injurious 
effect  on  society,  public  decency,  and  good  morals. 
Hence,  it  has  been  held  in  this  State  that,  in  an  indict- 
ment for  lewdness,  it  is  essential  to  charge  that  the  acts 
constituting  the  offense  were  openly  and  notoriously 
committed.  State  v.  Moore,  1  Swan,  136;  Brooks  v. 
State,  2  Yerg.,  482.  Moreover,  as  held  in  the  case  last 
cited,  the  term  "lewdness,"  as  an  indictable  of- 
fense at  common  law,  does  not  necessarily  mean 
illicit  intercourse,  but  any  gross  indecency  which  tends 
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to  cormpt  the  morals  of  the  community.  Whereas,  the 
idea  clearly  intended  to  be  conveyed  under  the  age  of 
cons^t  statute  is  that  of  unchastity,  in  the  sense  of  sex- 
ual impurity.  And  that,  too,  regardless  of  whether  the 
acts  of  lewdness  were  open  and  notorious,  or  consisted 
of  secret  or  private  illicit  intercourse.  As  shown  by 
the  case  above  cited,  the  term  "lewdness"  does  not  in  and 
of  itself  import  indecent  acts  committed  openly,  pub- 
licly, and  notoriously.  Otherwise  the  indictment  in  the 
case  of  State  v.  Moore,  which  omitted  averments  that 
the  oflfense  was  openly  and  publicly  committed,  would 
not  have  been  held  bad. 

In  some  States,  private  acts  of  illicit  intercourse  are 
by  statute  made  indictable  offenses;  but,  where  such 
statutes  do  not  prevail,  it  is  uniformly  held  that  the  of- 
fense must  be  alleged  to  have  been  committed  oi)enly  and 
notoriously — ^thus  showing  that  the  term  "lewdness" 
does  not  in  and  of  itself  necessarily  suggest  the  idea  of 
notoriety.    The  word  *4ewd"  is  defined  by  our  lexicog- 

m 

raphers  as  "involving  unlawful  sexual  desire,  dissolute; 
lustful ;  libidinous,"  and  the  Century  Dictionary  makes 
lewdness  synonymous  with  impurity,  unchastity,  licen- 
tiousness, sensuality.  A  similar  definition  will  be  found 
in  the  American  &  English  Encyc.  of  Law,  841,  842. 
"T^ewdness  is  that  form  of  immorality  which  has  rela- 
tion to  sexual  impurity."  U,  S.  v.  Males  (D.  C),  51 
Fed.,  41.  "  ^Lewd'  is  defined  to  mean  given  to  the  unlaw- 
ful indulgence  of  lust;  eager  for  sexual  indulgence."  U. 
8.  V.  Behout  (D.  C),  28  Fed.,  522. 
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In  Commonwealth  v.  Wardell,  128  Mass.,  54,  35  Am. 
Rep.,  357,  it  was  held  that  "lewdness  is  the  irregular 
indulgence  of  lust,  whether  public  or  private." 

The  purpose  of  the  age  of  consent  law  was  to  protect 
virtuous  young  women  and  to  safeguard  them  against 
the  wiles  of  the  seducer.  Under  the  provision  of  the  act 
above  quoted,  if  the  defendant  proves  that  the  female  at 
and  before  the  time  of  the  alleged  commission  of  the  of- 
fense charged  was  guilty  of  lewdness,  that  is  to  say,  of 
illicit  intercourse,  no  matter  with  what  secrecy  said  acts 
may  have  been  committed,  a  conviction  would  not  be 
warranted.  In  other  words,  the  offense  is  predicated 
upon  the  character,  rather  than  the  reputation,  of  the 
female  for  chastity  and  virtue.  It  was  clearly  not  in- 
tended that  any  act  of  intercourse  with  a  woman  whose 
private  life  was  absolutely  impure,  and  who  was  and 
had  been  secretly  indulging  in  her  lust,  should  be  visited 
with  the  heavy  penalty  justly  provided  in  this  act  for  an 
attack  on  virtue  and  innocence.  This  holding  does  not 
mean,  as  contended  by  the  attorney-general,  that  "a  girl 
who  had  vielded  to  one  act  of  sexual  intercourse  would 
be  thereafter  classed  as  a  lewd  female,  and  the  door  of 
reformation  would  be  forever  closed  in  her  face,  so  far 
as  the  protection  of  law  was  concerned."  The  language 
of  the  proviso  of  the  statute  above  referred  to  negatives 
any  such  idea.  It  will  be  observed  that  the  language  is 
'*at  and  before,"  not  "at  or  before."  It  is  not  sufficient 
to  show  that  some  time  before  the   carnal   knowledge 
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charged  the  female  was  "lewd,"  but  it  must  be  "at"  as 
well  as  "before." 

This  construction  is  in  accord  with  the  policy  of  the 
law  as  declared  in  repeated  decisions  of  this  court 
Scruggs  v.  8t(Ue,  90  Tenn.,  82,  15  S.  W.,  1074;  SoiUh  v. 
State,  97  Tenn.,  496,  37  S.  W.,  210 ;  Griffin  v.  State,  109 
Tenn.,  17,  70  S.  W.,  61.  In  these  cases  it  was  distinctly 
held  that  it  was  no  bar  to  a  conviction  for  abduction 
that  the  female  had  at  some  time  prior  thereto  indulged 
in  sexual  intercourse,  provided  she  was  "at  the  time  liv- 
ing a  chaste  and  virtuous  life;"  in  other  words,  "if,  since 
prior  acts  of  unchastity,  the  female  had  reformed,  she 
reacquires  the  protection  of  the  statute."  The  same  rule 
applies  to  this  case.  See,  also.  State  v.  Origg,  104  N.  C, 
886,  10  S.  E.,  684 ;  Bowers  v.  State,  29  Ohio  St.,  542 ; 
State  V.  Varron.  18  Iowa,  372,  87  Am.  Dec.  401 ;  Robin- 
son  V.  Powers,  129  Ind.,  485,  28  N.  E.,  1112. 

For  the  errors  above  stated,  the  ca«e  is  reversed  and 
remanded. 
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M*ARY  J.  English  v.  Ann  E.  Rioks  et  al. 
{ Jackson.    April  Term,  1906.) 

1.  ISVIDBVOB.    Attorney  mnd  client.    Ooniidential  eonununica- 
tlone  not  admiseible. 

An  attorney,  authorized  under  his  license  to  practice  only  be- 
fore justices  of  the  peace,  cannot  testify  to  a  confidential  com- 
munication with  his  client,  although  the  client  was  seeking 
to  institute  a  suit  which  was  beyond  the  jurisdiction  of  a 
Justice  of  the  peace. 

2.  BAMJft.    \7ill    contest^     Statements   of   testator  concerning 
•marital  relations  inadmissible. 

In  a  suit  to  contest  a  will  In  which  the  wife  of  testator  is  the 
principal  beneficiary,  on  the  grounds  of  mental  Incapacity,  fraud 
and  undue  Influence,  evidence  of  statements  made  by  testator 
concerning  the  relations  between  himself  and  his  wife  is  in- 
admissible. 

Case  cited  and  approved:    Brewer  v.  Ferguson,  11  Humph.,  665. 

8.  mw  TRIAL,  Improper  conduct  of  attorney  is  reversible 
error^  when. 
The  conduct  of  an  sttorney  in  continuing  to  ask  incompetent 
questions  after  they  had  been  excluded  by  the  trial  judge, 
and  in  persistently  making  side  remarks,  observations  on 
and  criticisms  of  testimony  In  the  presence  of  the  jury  dur- 
ing the  examination  of  witnesses,  tending  to  prejudice  the 
adverse  party  by  getting  before  the  jury  incompetent  matter, 
is  reversible  error. 

Case  cited  and  approved:  Prewett-Spurr  Mfg.  Co.  v.  Woodall,  115 
Tenn.,  605. 
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FROM  SHELBY. 


Appeal  from  the  Circuit  Court  of  Shelby  County. — 
J.  P.  Young,  Judge. 

Smith  &  Trbzbvant,  Wright,  Peters  &  Wright  and 
Scales  &  King,  for  English. 

W.  B.  Glisson  and  W.  F.  Hamner,  for  Ricks  et  al. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

About  three  weeks  before  his  death,  which  occurred 
in  January,  1904,  C.  B.  English,  a  man  advanced  in 
years,  childless,  and  the  owner  of  an  estate  of  the  value 
of  about  165,000,  made  his  will,  in  which  his  wife,  to 
whom  he  had  been  married  about  twenty  years,  was 
designated  as  the  principal  beneficiary.  Soon  after  tes- 
tator's death,  the  present  suit  was  instituted,  in  the  cir- 
cuit court  of  Shelby  county,  for  the  purpose  of  contest- 
ing the  will,  by  his  sister,  Mrs.  Ricks,  and  others,  the 
children  of  a  deceased  sister.  The  grounds  of  contest 
were  want  of  mental  capacity,  fraud,  and  undue  influ- 
ence. The  result  was  adverse  to  the  will.  The  propo- 
nent, the  widow,  thereupon  prosecuted  an  appeal  to  this 
court. 
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Among  the  numerous  assignments  of  error  filed,  only 
those  need  be  noticed  at  this  time  which  raise  the  fol- 
lowing questions : 

1.  In  the  court  below,  Mr.  Bond,  a  witness  for  the 
contestants,  was  permitted  to  testify — over  objection — 
that  the  testator  offered  him  |1,000  to  assist  him  in  ob- 
taining a  divorce  from  his  wife.  In  stating  the  offer  of 
this  fee,  the  witness  was  permitted  to  detail  a  rather  ex- 
tended conversation  l)etween  himself  and  his  proposed 
client  in  respect  of  the  relations  existing  between  the 
latter  and  his  wife.  The  ground  of  the  objection  was 
that  Bond  was  an  attorney  and  was  consulted  by  Mr. 
English  in  that  capacity.  It  appears  from  the  testimony 
of  Mr.  Bond  that  he  had  a  license  only  under  the  stat- 
ute permitting  him  to  practice  before  justices  of  the 
peace. 

One  acting  under  such  limited  license  would,  of 
course,  have  no  power  to  conduct  a  divorce  proceeding, 
since  justices  of  the  peace  are  without  jurisdiction  in 
such  matters.  However,  the  relations  between  an  at- 
torney of  this  grade  and  one  consulting  him  upon  legal 
rights  would,  nevertheless,  be  confidential.  It  is  true, 
strictly  speaking,  all  that  such  embryonic  attorney  could 
legally  do  would  be  to  employ  some  lawyer  having  a  gen- 
eral license  and  turn  the  fee  over  to  him ;  yet,  it  would 
not  be  proper  to  permit  one  having  such  limited  license 
to  obtain  confidential  communication  on  the  faith  of 
his  office  as  an  attorney,  and  then  to  divulge  them  on  the 
ground  that  the  particular  kind  of  case  was  beyond  his 
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legal  powers.  Public  policy  requires  that  confidential 
communications  betAveen  client  and  counsel  shall  be 
held  sacred.  We  think  the  whole  conversation  was  in- 
competent, and  should  have  been  excluded. 

2.  A  witness  was  introduced  who  testified  concern- 
ing the  relations  existing  between  the  husband  and  wife 
as  follows : 

"Q.  State  to  the  jury  what  English  told  you  were 
the  relations  between  his  wife  and  himself,  in  regard  to 
happiness,  peace,  and  quiet,  or  trouble — anything  of 
this  kind? 

"A.  He  frequently  said  to  me  that  very  shortly  after 
their  marriage  he  discovered  he  had  made  a  very  great 
mistake  in  his  marriage,  but  it  was  done  and  he  was  liv- 
ing in  a  little  torment.    That  was  not  his  exact  language. 

"Q.    What  was  his  language? 

"A.    That  he  was  living  in  hell. 

"Q.  You  say  that  was  very  soon  after  they  were  mar- 
ried? 

"A.  Soon  after  he  was  married,  and  clean  up  to  four 
years  ago." 

The  circuit  judge,  on  objection,  struck  out  all  that 
was  said  upon  the  subject  of  living  in  hell.  We  think 
the  whole  passage,  and  all  similar  evidence,  should  have 
been  stricken  out.  The  point  falls  within  the  principles 
of  ItreiryCr  v.  Ferguson,  11  Humph.,  565.  That  case  holds 
in  substance  that  the  wife  is  not  a  competent  witness  to 
testify  to  the  acts  of  her  husband  in  her  presence  during 
the  privacy  of  their  married  life,  whereby  she  is  enabled 
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to  fonn  as  opinion  as  to  his  mental  condition  or  moral 
character.  This  restriction  on  the  wife  is  not  removed 
by  the  death  of  her  husband.  A  great  injustice  would  be 
done  her  if,  while  her  mouth  is  sealed  in  this  manner, 
persons  claiming  under  the  husband  should  be  permitted 
to  introduce  statements  of  the  deceased  going  into  all 
the  Rrivacy  of  their  marital  relation.  Such  evidence 
would  be  aj9  violative  of  the  principle  of  public  policy  as 
if  the  husband  himself  were  placed  upon  the  witness 
stand,  and  permitted  to  detail  such  matters. 

3.  Certain  pages  of  the  record  referred  to  by  counsel 
for  the  proponent  (78,  89,  98, 104, 126, 129, 130, 176, 190, 
lft2,  215,  216,  480,  564,  565,  663)  contain  matter  which 
shows  that  one  of  the  attorneys  for  the  contestants,  dur- 
ing the  progress  of  the  trial,  persistently  disregarded 
the  rulings  of  the  trial  judge  in  continuing  to  ask  in- 
competent questions  after  they  had  been  ruled  out  by  the 
judge,  and  that  he  likewise  persisted  in  indulging  in 
side  remarks,  observations  upon  and  criticisms  of  cur- 
rent testimony,  in  the  presence  and  hearing  of  the  jury, 
during  the  examination  of  the  witnesses,  of  a  character 
tending  to  greatly  prejudice  the  proponent's  case,  there- 
by getting  before  the  jury  much  incompetent  matter  that 
should  never  have  been  stated  in  theirhearing.  Although 
proponent's  counsel  repeatedly  appealed  to  the  court  for 
the  protection  of  his  client's  interest  against  this  unjust 
and  unlawful  practice,  and  the  court  repeatedly  rebuked 
contestant's  counsel,  he  did  not  desist ;  and  so,  in  sub- 
stance, though  not  in  words,  he  refused  to  obey  the  rea- 
sonable, proper,  and  just  rulings  of  the  court,  through 
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which  it  was  sought  to  preserve  to  the  proponent  her 
right  to  an  orderly  trial.  This  action  of  the  counsel  was 
made  one  of  the  grounds  in  the  motion  for  a  new  trial 
in  the  court  below,  and  the  action  of  that  court  in  re- 
fusing to  grant  a  new  trial  on  this  ground  is  made  the 
basis  of  one  of  the  assignments  of  error  here. 

The  assignment  is  well  founded.  If  there  were  no 
other  ground  of  reversal,  we  should  feel  constrained  to 
reverse  upon  this  ground  alone.  Verdicts  so  obtained 
cannot  be  permitted  to  stand.  CJounsel  must  respect  the 
just  authority  of  the  trial  court.  The  parties  to  a  law- 
suit are  entitled  to  a  fair  trial  upon  the  issues  presented. 
Irrelevant  matters  cannot  be  persistently  injected  into 
the  case  over  the  protest  of  opposing  counsel,  and  in  dis- 
regard of  the  rulings  of  the  trial  judge,  thereby  be- 
clouding and  prejudicing  the  minds  of  the  jury.  Such 
conduct  on  the  part  of  counsel  is  destructive  of  that  or- 
der, decorum,  and  sobriety  which  should  characterize  ju- 
dicial proceedings,  wherein  court  and  counsel  are  en- 
gaged in  an  effort  to  ascertain  the  truth,  and  do  justice. 
When  the  circuit  judge,  on  proper  application,  fails  to 
grant  a  new  trial  for  such  unlawful  practice,  this  court 
must  and  will,  when  we  can  see,  as  in  the  present  case, 
that  it  was  injurious  (and  it  could  hardly  be  otherwise) 
to  the  rights  of  the  party  against  whom  it  was  employed. 
The  occurrences  complained  of  in  this  case  were  much 
graver  than  the  one  for  which  a  reversal  was  entered  in 
the  case  of  Prevyitt-Spurr  Mfg.  Co.  v.  Woodall,  115 Tenn., 
605,  90  S.  W.,  623. 

Reverse  and  remand. 
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E.  T.  Dixon  v.  The  State, 
(Jdcksofi.    April  Term,  1906.) 

C0H8TITUTIONAL  LAW.  Statute  void  where  body  thereof 
is  broader  than  the  title. 

The  body  of  a  statute  is  broader  than  Its  title,  and  the  statute 
is  unoonstitutional  and  void,  where,  under  the  title,  "An  Act 
to  regulate  the  laying  out  and  working  of  public  roads  in  coun- 
ties having  a  population  of  between  26,100  and  25,200,"  apply- 
ing exclusively  to  Haywood  county,  the  body  of  the  Act  con- 
tains provisions  applying  generally  throughout  the  State  with- 
out regard  to  the  population  of  the  counties. 

Acts  cited  and  construed:     1903,  ch.  573,  sec.  6. 

Constitution  cited  and  construed:    Art  2,  sec.  17. 

Cases  cited  and  approved:  Kennedy  v.  Montgomery  County, 
98  Tenn.*,  178;  State  v.  Bradt,  103  Tenn.,  584;  Saunders  v. 
Savage,  108  Tenn.,  348. 

Case  cited  and  distinguished:  Powers  v.  McKenzie,  90  Tenn., 
167. 


FROM  HAYWOOD. 


•Appeal  in  error  from  the  Circuit  Court  of  Haywood 
County.— John  R.  Bond,  Judge. 

CuBRiB  Dixon  and  Kinney  &  Wills,  for  E.  T.  Dixon. 

Attobnby-General  Cates,  for  the  State. 
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Mr.  Justice  McAiiiSTBR  delivered  the  opinion  of  the 
Court.    • 

The  plaintiff  in  error  was  convicted  of  a  violation  of 
section  6,  c.  572,  p.  1521,  of  the  Acts  of  1903,  in  that  a» 
contractor  of  a  public  highway  he  had  failed  or  refused 
to  file  with  the  clerk  of  the  circuit  court,  at  least  ten 
days  before  said  court's  session,  a  complete  report  of  the 
condition  of  his  section.  The  plaintiff  in  error  has  ap- 
pealed, and  assigns  as  error  the  unconstitutionality  of 
the  act  aforesaid. 

The  specific  objection  interposed  to  the  act  is  that  it 
is  violative  of  article  2,  section  17,  of  the  constitution,  in 
that  the  body  of  the  act  is  broader  than  a  title.  We  are 
constrained  to  hold  this  objection  w^ell  taken.  The  cap- 
tion of  said  act  is  in  the  following  words  and  figures, 
viz. :  "An  act  to  regulate  the  laying  out  and  working  of 
public  roads  in  Tennessee,  in  counties  having  a  popula- 
tion, by  the  federal  census  of  1900,  or  any  subsequent  fed- 
eral census,  of  between  25,100  and  25,200."  It  appears 
that  this  title  is  restrictive,  and  as  a  matter  of  fact  ap- 
plies alone,  and  was  intended  only  to  apply,  to  the  coun- 
ty of  Haywood ;  but,  when  we  come  to  examine  the  body 
of  the  act,  it  is  found  that  it  is  not  restricted  to  the  popu- 
lation designated  in  the  caption,  but  is  a  general  law  aj)- 
plying  throughout  the  entire  State.  It  is  very  obvious 
that  the  legislature,  in  passing  this  law,  was  misguided 
by  the  title  to  the  bill,  and  supposed  they  were  enacting 
a  law  for  the  benefit  of  a  single  county,  and  their  atten- 
tion was  not  challenged  to  the  omission  from  the  body  of 
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the  act  of  the  restriction  of  the  title.  It  is  true  that  a 
statute  having  but  one  subject,  and  that  subject  ex- 
pressed in  the  title,  is  not  unconstitutional  because  the  ti- 
tle is  broader  and  more  comprehensive  than  the  provis- 
ions of  the  act.  Poivers  v.  McKenzicy  90  Tenn.,  167,  16 
S.  W.,  559.  But  it  is  well  settled  that,  if  the  body  of  the 
act  is  broader  than  the  title,  this  fact  renders  the  act  un- 
constitutional and  void.  Kennedy  v.  Montgomery  Co., 
98  Tenn.,  178,  38  S.  W.,  1075 ;  Saunders  v.  Savage,  108 
Tenn.,  345,  67  S.  W.,  471 ;  State  v.  Bradt,  103  Tenn.,  584, 
53  S.  W.,  942. 

Let  the  judgment  be  reversed. 

117  Tenn— 6 
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General  Oil  Company  v.  John  TI.  CRArN. 
(Jackson.    April  Term,  1906.) 

1.     OONSTTTUTIONAL     LAW.     Provision  as  to  suits   against 
the  State  is  not  self-executing. 
The  constitutional  provision  that  suits  may  be  brought  against 
the  State  in  such  manner  and  in  such  courts  as  the  legislature 
may  by  law  direct  is  not  self-executing.     {Post,  p.  89.) 

Constitution  cited  and  construed:     Art  1,  sec.  17. 

Cases  cited  and  approved:     Williams  v.  Register,  Cooke,  218; 
State  V.  Sneed,  9  Bax.,  475. 

8.  SAME.  Suit  against  the  State's  coal  oil  insi>ector  to  re- 
strain inspection  and  collection  of  fees  cannot  be  maintained, 
when. 
A  bill  in  chancery  against  the  State's  coal  oil  inspector  to 
restrain  him  from  inspecting  certain  coal  oil  in  the  State  sold 
or  intended  for  sale  in  certain  other  States,  and  to  restrain  bim 
from  collecting  the  fees  for  such  inspection,  is  a  suit  against 
an  officer  of  the  State  acting  by  its  authority,  with  a  view  to 
reach  its  funds  or  property,  in  the  sense  of  the  statute  i^ro- 
hibiting  such  suits,  and  cannot,  therefore,  be  maintained,  and 
will  be  dismissed  upon  demurrer,  though  the  bill  claims  that 
such  oil  is  not  subject  to  inspection,  and  if  so,  the  st&tute  au- 
thorizing the  inspection  is  unconstitutional. 

Code  cited  and  construed:     Sec.  4507  (S.);   sec.  3507  (M.  ft  V.). 

Acts  cited  and  construed:     1873,  ch.  13;  1889,  ch.  349. 

Constitution  cited  and  construed:     Art  2,  sec.  28. 

U.  S.  constitution  cited:     Art.  1,  pec.  8. 

Cases  cited  and  approved:     Williams  v.  Register,  Cooke,  218; 
State  V.  Sneed,  9  Bax.,  472. 
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Gasefl  cited  and  distlngulslied:  Fry  y.  Brltton,  2  Hels.,  606;  John- 
son Y.  Hacker,  8  Hels.,  388;  Burch  v.  Baxter,  12  Hels.,  601; 
Publishing  Co.  v.  Burch,  12  Hels.,  607;  State,  ex  rel.,  v.  Gaines, 
4  Lea,  352;  Lynn  y.  Polk,  8  Lea,  121. 


FROM  SHELBY. 


Appeal  from  the  Chancery  Court  of  Shelby  County. — 
P.  H,  Hbiskbll^  Chancellor. 

Ttjblby  &  Turlby  and  H.  J.  Livingston,  Jr.,  for  com- 
plainant. 

Attobney-Qenbral  Catbs  and  Thomas  H.  Jackson, 
for  defendant. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court. 

The  complainant  is  a  corporation  chartered  under  the 
laws  of  Tennessee,  with  its  situs  in  Memphis,  in  this 
State,  and  the  defendant,  Crain,  is  a  resident  of  Shelby 
county  and  the  duly  appointed,  qualified,  and  acting  in- 
spector of  coal  oil  and  other  illuminating  fluids  for  that 
county,  under  and  by  virtue  of  chapter  349,  p.  811,  of  the 
Session  Acts  of  1899  of  the  legislature  of  Tennessee. 

The  bill  alleges  that  complainant  is  the   owner   of 
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oil  wells  and  refining  plants  in  the  States  of  Pennsylva- 
nia and  Ohio,  and  for  several  years  prior  to  the  institu- 
tion of  this  snit  had  been  engaged  in  the  manufacture, 
shipment,  and  sale  of  coal  oil  and  other  illuminants,  and 
in  carrying  on  this  business  it  used  Memphis  not  only  as 
a  place  for  the  sale  of  its  oils  to  the  citizens  thereof,  but 
also  as  one  of  its  distributing  points,  to  which  it  shipped 
the  product  of  its  wells  and  plants  in  railroad  tank  cars, 
from  which  the  oil  was  unloaded  and  then  placed  in  va- 
rious vessels  for  shipment  to  complainants'  customers 
in  Arkansas,  Louisiana,  and  Mississippi. 

The  bill  further  alleges  that  complainant  has,  at  its 
place  of  business  in  Memphis,  numerous  tanks  of  oil 
among  which  are  two  described  as  follows: 

"(1)  A  tank  or  vessel  in  which  complainant  con- 
stantly keeps,  and  will  keep,  and  in  which  there  now  is, 
only  oil  for  which  orders  have  been  received  from  custo- 
mers of  complainant  in  Arkansas,  Louisiana,  and  Miss- 
issippi, before  said  oil  was  shipped  from  complainant's 
plants  in  Pennsylvania  and  Ohio,  and  which  was  ship- 
ped especially  to  fill  said  orders.  This  oil  is  unloaded 
in  Memphis  from  the  railroad  tank  cars  solely  for  the 
purpose  of  distribution  into  smaller  vessels,  or  recepta- 
cles, to  meet  the  requirements  of  said  orders,  and  said  oil 
is,  and  has  always  been,  kept  wholly  separate  and  dis- 
tinct from  other  oils  and  fluids  of  complainant  in  the 
State  of  Tennessee,  in  a  tank  plainly  and  conspicuously 
marked,  *Oil  already  sold  in  Arkansas,  Louisiana,  and 
Mississippi,'  and,  of  course,  complainant  has  sold,  and 
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will  sell,  none  of  this  oil  in  the  State  of  Tennessee,  since 
the  same  has  already  been  sold  to  customers  in  Arkansas, 
Louisiana,  and  Mississippi ;  in  fact,  this  oil  has  remain- 
ed, and  will  remain,  in  Shelby  county,  in  the  State  of 
Tennessee,  only  long  enough  to  be  properly  distributed, 
and  reshipped,  according  to  the  orders  therefor,  where- 
upon it  will  proceed  at  once  upon  its  journey  to  the  vari- 
ous places  in  the  States  of  Arkansas,  Louisiana,  and 
Mississippi,  from  whicTi  said  orders  were  received.  This 
will  be  only  a  few  days. 

"  (2)  In  another  tank  or  vessel,  at  its  placeof  business 
in  Memphis,  complainant  has  now  and  constantly  keeps, 
and  will  keep,  only  oil  shipped  from  Pennsylvania  and 
Ohio  for  sale  in  the  States  of  Arkansas,  Louisiana,  and 
Mississippi,  but  for  which  complainant  has  no  orders  on 
hand  from  said  States  at  the  time  of  such  shipments. 
This  oil,  as  soon  as  it  reaches  Memphis  in  the  railroad 
tank  car,  is  placed  in  said  tank  or  vessel,  which  is  plainly 
and  conspicuously  marked,  ^Oil  to  be  sold  in  Arkansas,  ' 
Ijouisiana,  and  Mississippi,'  and  is  there  kept  wholly 
separate  and  apart  from  all  other  oil,  until  required  to 
supply  orders  received  from  complainants'  Arkansas, 
T^uisiana,  and  Mississippi  customers;  and  complainant 
never  sells  or  offers  for  sale  any  oil  from  this  tank  ex- 
cept upon  orders  from  Arkansas,  Louisiana,  and  Missis- 
sippi, upon  receipt  of  which  complainant  ships  said  oil 
to  the  persons  sending  said  orders." 

With  regard  to  these  tanks,  which  are  thus  designated 
Nos.  1  and  2,  it  is  alleged  that,  at  the  time  of  the  jBding 
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of  the  bill,  aB  well  as  for  a  period  of  time  previous  there- 
to, they  contained  "and  will  hereafter  contain  only  oil 
as  above  described,  unmixed  with  oil  held  for  any  other 
purpose,  and  that  complainant  has  never  placed  in  either 
of  said  tanks  any  oil  other  than  as  above  described,  nor 
has  complainant  ever  sold,  or  offered  to  sell,  oil  from 
these  tanks  except  in  the  manner  and  to  the  persons 
above  mentioned.*' 

It  is  further  alleged  that  the  defendant,  Crain,  in  his 
official  capacity  is  engaged  in  the  inspection  of  oil  and 
other  illuminating  fluids,  of  complainant's  in  Memphis, 
receiving  for  such  inspection  a  fee  of  twenty-five  cents 
per  barrel,  as. provided  by  section  8,  p.  814,  c.  349,  of  the 
Acts  of  1899,  already  referred  to,  and  that  he  was  then 
claiming  the  right  under  the  provision  of  that  act  to 
inspect  the  oil  in  tanks  Nos.  1  and  2,  and  was  in  tiie  act 
of  exercising  this  right,  although  it  had  been  separated 
in  the  manner  above  alleged. 

The  complainant  then  charged  "that  none  of  the  oil 
now  in,  or  to  be  placed  therein  hereafter,  is  subje<;t  to 
insi)ection  under  the  Tennessee  law,  and  that  the  de- 
fendant, (>rain,  has  no  right  or  power  to  inspect  any 
of  said  oil  or  collect  fees  for  such  inspection  for  the  fol- 
lowing reasons:  *(1)  Because  none  of  said  oil  is  cov- 
ered by  the  language  or  intention  of  the  act  referred  to, 
which  is  the  present  coal  oil  inspection  law  of  Tennessee. 
(2)  If,  however,  said  act>  when  properly  construed,  pro- 
vides for  the  inspection  of  the  oil  in  either  of  said 
tanks' ''  then  it  is  alleged  that,  in  so  far  as  it  has  that 
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effect,  it  is  nnconstitutional  and  void  because  a  regula- 
tion of  interstate  commerce  in  violation  of  section  8  of 
article  1  of  the  constitution  of  the  United  States. 

It  is  also  further  charged  that  if  the  act  of  1899  be 
held  to  apply  to  any  of  the  oil  in  these  two  tanks,  then  it 
cannot  be  sustained  as  a  valid  exercise  of  the  police 
power:  (1)  Because  an  inspection  of  these  oils  was 
unnecessary  to  protect  either  the  residents  of  Tennessee 
or  the  reputation  of  the  manufactured  products  of  this 
State.  (2)  The  inspection  fee  provided  by  the  act  was 
unreasonable  in  that  it  was  much  greater  than  was  nec- 
essary to  provide  for  the  expense  of  inspection.  (3)  That 
as  an  inspection  of  these  oils  would  in  no  way  conduce 
to  the  health,  happiness,  morals,  or  safety  of  the  citizens 
of  the  State,  the  inspection  fee  so  imposed  was  a  mere 
tax  under  the  guise  of  a  police  regulation  and  as  such 
was  in  conflict  with  article  2,  section  28,  of  the  constitu- 
tion of  Tennessee,  which  requires  uniformity  of  taxes 
throughout  the  State. 

The  bill  alleged,  as  an  excuse  for  coming  into  the 
chancery  court,  asking  for  a  decree  adjudging  its  statiis 
as  to  the  oil  in  these  two  tanks,  and  invoking  its  pro- 
tection in  the  form  of  injunctive  relief,  the  peril  com- 
plainant would  incur,  under  the  act  of  1899,  in  obstruct- 
ing the  coal  oil  inspector  in  the  discharge  of  his  duty, 
and  in  selling  the  oil  in  these  tanks  whether  the  inspec- 
tion fees,  if  paid  under  protest,  could  be  recovered  by 
the  complainant,  or  if  this  could  be  done,  it  was  alleged 
this  would  only  be  bringing,  within  thirty  days  after 
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each  payment,  a  suit  for  recovery  thereof,  tiins  neces- 
sitating an  indefinite  number  of  suits. 

The  bill  was  demurred  to,  among  others,  upon  the 
ground  that  that  this  was  a  suit  in  fact,  though  not  in 
name,  against  the  State,  and  therefore  could  not  be  main- 
tained. The  chancellor  overruled  this  ground  of  de- 
murrer, no  doubt  resting  his  decree  on  this  point  on 
the  authority,  now  relied  on  to  support  his  action,  of 
Fry  V.  Britton,  2  Heisk.,  606 ;  Lynn  v.  Polk,  8  Lea,  121. 

The  first  of  these  was  decided  in  1870.  From  the  opin- 
ion in  the  case  it  appears  that  a  judgment  had  been 
taken  in  a  summary  proceeding  against  Fry,  a  delin- 
quent tax  collector,  an4  a  portion  of  his  sureties;  there- 
after a  bill  was  filed  by  the  sureties  against  the  district 
attorney-general  and  the  sheriff  to  enjoin  them  from  col- 
lecting this  judgment,  and  a  decree  wa^  passed  granting 
this  relief. 

During  the  December  term,  1870,  of  this  court  the  at- 
torney-general of  the  State  presented  the  record  for  writ 
of  error.  His  application,  however,  was  declined,  the 
court  holding,  among  other  things,  that,  as  the  State  was 
not  a  party  to  the  suit  in  name,  it  was  not  entitled  to 
assign  errors. 

Another  branch  of  this  case,  under  the  style  of  John- 
son V.  Haclcer,  reached  this  court  in  1872,  though  only 
decide<l  in  1874,  and  an  opinion  published  in  8  Heisk., 
388,  as  the  result  of  which,  without  being  a  party  to  the 
suit,  the  State's  claim  against  a  defaulting  revenue  col- 
lector and  his  sureties  was  finally  adjudicated  against  it. 
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It  is  said  to  be  a  part  of  the  legislative  history  of  the 
State  that  this  litigation  produced  chapter  13,  p.  15,  of 
the  Acts  of  1873,  which  is  section  4507  of  Shannon's 
Code,  and  provides  as  follows:  "That  no  court  in  the 
State  of  Tennessee  has,  nor  shall  hereafter  have,  any 
I)ower,  jurisdiction  or  authority  to  entertain  any  suit 
against  the  State,  or  any  officer  acting  by  the  authority 
of  the  State,  with  a  view  to  reach  the  State,  its  treasury, 
funds,  or  property,  and  all  such  suits  now  pending,  or 
hereafter  brought^  shall  be  dismissed  as  to  the  State,  or 
such  officer  on  motion,  plea  or  demurrer  of  the  law  of- 
ficer of  the  State,  or  counsel  employed  by  the  State." 

It  is  axiomatic  that  the  State,  as  a  sovereign,  is  not 
subject  to  suit  save  by  its  own  consent.  The  constitu- 
tion of  1870  provides,  as  did  the  two  earlier  constitutions 
of  Tennessee,  that  "suits  may  be  brought  against  the 
State  in  such  manner  and  in  such  courts  as  the  legisla- 
ture may  by  law  direct"  This  provision,  however,  is  not 
self-executing.  Williams  v.  Register,  Cooke,  218;  State 
V.  Sneed,  9  Baxt.,  475. 

Under  the  constitution  of  1796,  and  when  there  was 
no  statute  giving  authority  to  bring  suit  against  the 
State,  a  petition  for  mandamus  was  filed  in  the  circuit 
court  to  compel  the  register  of  West  Tennessee  to  issue  a 
warrant  entitling  the  holder  thereto,  but  the  court  de- 
clined the  writ  upon  the  ground  that,  in  effect,  the  pro- 
ceeding was  against  the  State,  and  in  the  absence  of  a 
statute  providing  for  suits  against  the  State,  the  courts 
were  without  jurisdiction.    Williams  v.  Register,  supra. 
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Although  the  legislature,  at  that  time,  had  seen  proper 
not  to  put  this  clause  of  the  constitution  into  effect,  yet 
its  silence  was  regarded  as  being  as  complete  an  answer 
to  the  demand  of  the  petitioner  as  if  it  had  positively 
forbidden  all  interference  with  the  State's  officers  or  af- 
fairs. The  act  of  1873  in  unmistakable  terms  has  an- 
nounced as  the  policy  of  the  State  that  "no  court  shall 
hereafter  have  .  .  .  jurisdiction  ...  to  entertain 
any  suit  against  the  State,  or  any  officer  of  the  State 
acting  by  authority  of  the  State,  with  a  view  to  reach 
.  .  .  its  treasury,  funds  or  property."  If,  without  a 
statutory  bar  of  this  sort  in  Williams  v.  Register,  supra, 
the  court  declined  to  interfere  with  the  property  of  the 
State  when  its  officer  was  sued,  how  much  more  shall  it 
hesitate  in  the  face  of  this  statute  when  its  claim  to  this 
inspection  fee  is  assailed  in  the  person  of  the  representa- 
tive whose  duty  it  is  to  collect  the  same  if  due?  For  if 
the  act  in  question  is  constitutional,  then  this  is  an  ef- 
fort to  reach  that  which  is,  or  is  claimed  by  the  State  to 
be,  its  funds  or  property.  If  Fry  v.  Britton  is  authority 
for  the  present  contention,  then  we  think  it  will  be  dif- 
ficult to  assign  any  reason  for  the  act  of  1873,  or  to 
name  any  good  it  has  accomplished. 

We  are  satisfied,  however,  that  this  statute  is  ample 
in  its  operation  to  do  what  the  legislature  intended  in 
its  passage,  and  that  now  the  funds  or  property,  actual 
or  prima  facie,  of  the  State  cannot  be  made  the  subject 
of  litigation  in  its  courts  either  by  making  it  a  party 


9  Gates]  APRIL  TERM,  1906.  91 

on  Co.  V.  Grain. 

directly  or  indirectly  by  suing  one  of  its  officers^  save 
where  it  has  given  its  consent  by  express  legislation. 

In  State  v.  Sneed,  9  Baxt.,  472,  decided  in  1876,  an 
effort  was  made  to  secure  a  peremptory  mandamus  re- 
quiring a  tax  collector  to  receive  from  the  relator  notes 
of  the  Bank  of  Tennessee  in  payment  of  taxes  for  the 
year  1872,  but  it  w^s  held  that  the  act  of  1873  was  a 
bar  to  the  jurisdiction  of  the  court. 

It  is  true  that  in  Burch  v.  Baxter,  12  Heisk.,  601; 
Puhlishing  Co.  v.  Burch,  Id.,  607 ;  State,  ex  rel.  Uhl,  v. 
Gaines,  4  I^ea,  352,  and  other  like  cases  decided  since 
this  act,  the  process  of  mandamus  has  been  awarded 
against  the  comptroller  to  compel  him  to  issue  warrants 
to  parties  having  claims  against  the  State  allowed  by 
law.  In  these  cases,  the  statute  was  not  adverted  to  and 
evidently  for  the  reason  that  the  proceedings  were  not 
regarded  as  within  its  scope.  While  in  all  of  them  the 
effort  was  to  reach  funds  of  the  State,  yet  it  in  some 
legislative  form  had  recognized  the  claims  in  question, 
and  expressly  or  by  implication  imposed  the  duty  upon 
the  comptroller  of  issuing  warrants  in  satisfaction  of 
them  to  the  respective  claimants.  In  other  words,  the 
officer  of  the  State  had  nothing  but  a  ministerial  duty 
to  perform.  As  is  well  said  by  McFarland,  J.,  in  Lynn 
V.  Polky  supra,  the  act  of  1873  "would  certainly  not  be 
construed  to  deprive  the  court  of  jurisdiction  to  compel 
a  ministerial  officer  to  perform  a  plain  ministerial  duty ; 
and  when  the  demand  of  the  relator  is  allowed  by  law  it 
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is  the  plain  ministerial  duty  of  the  comptroller  to  issue 
his  warrant." 

This  being  so,  we  do  not  think  this  line  of  cases  would 
support  the  present  contention  even  if  their  authority 
had  been  invoked  by  complainant 

But,  as  has  already  been  stated,  the  right  of  the  court 
to  exercise  jurisdiction  in  this  case  is  also  rested  on 
Ijj/nn  V.  Polk,  supra.  It  is  unnecessary  to  state  the 
nature  of  the  controversy  there  involved.  It  is  sufficient 
to  say  that  the  bill  of  complainants  was  there  maintained 
on  the  ground  that  the  act  under  which  the  defendants, 
the  funding  board  of  the  State,  were  proposing  to  act, 
was  void  for  unconstitutionality. 

This  case,  however,  cannot  be  appealed  to  as  author- 
ity by  complainant  save  upon  the  ground  that  the  act  of 
1899  is  unconstitutional.    The  question  is,  is  this  true? 

It  will  be  observed  from  the  allegations  of  the  bill 
hereinbefore  set  out,  the  gravamen  of  the  complaint  is 
that  the  defendant.  Grain,  is  proposing  to  inspect  and 
charge  inspection  fees  as  to  oil  "neither  manufactured 
nor  offered  for  sale  in  the  State"  within  the  purview  of 
the  act  of  1899,  and  it  is  only,  should  a  construction 
otherwise  be  adopted,  that  the  question  of  its  constitu- 
tionality is  raised.  In  other  words,  if  complainant's 
main  contention  is  sustained,  thii  is,  that  the  oil  in 
tanks  Nos.  1  and  2  doc*s  not  fall  within  the  letter  or 
intent  of  the  act,  the  constitutionality  or  unconstitution- 
ality is  of  no  concern  to  the  General  Oil  Company,  and 
we  would  have  presented  in  the  record  a  pure  academic 
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question  for  consideration.  It  needs  no  citation  of  au- 
thority to  the  proposition  that  a  court  will  not  entertain 
such  controversy* 

The  only  question  made  on  the  face  of  the  statute 
going  to  its  constitutionality  is,  that  the  inspection  fee 
of  twenty-five  cents  a  barrel  is  unreasonable  and  much 
greater  than  necessary  to  provide  for  the  expense  of 
such  inspection. 

This  question  is  of  no  concern,  however,  to  complain- 
ant unless  it  be,  as  charged  in  the  bill,  that  the  oil, 
upon  which  defendant  was  about  to  impose  inspection 
fees,  was,  in  law,  affected  with  interstate  commerce.  For 
it  is  only  in  the  character  of  one  engaged  in  such  com- 
merce that  the  objection  is  made.  To  answer  this  ques- 
tion, the  court  would  be  bound  first  to  determine  whether 
the  oil  in  these  tanks  was  in  fact  and  in  law,  as  claimed 
by  complainant,  a  part  of  interstate  commerce,  and 
to  do  this,  we  would  be  bound  to  hold,  and  proceed  upon 
the  theory,  that  the  court  had  jurisdiction  of  the  whole 
controversy.    This,  we  are  satisfied,  we  cannot  do. 

This  court,  therefore,  does  what  the  chancellor  should 
have  done,  sustains  this  ground  of  demurrer  going  to 
the  question  of  jurisdiction,  and  dismisses  the  bill  at  the 
cost  of  complainant. 

It  appearing,  however,  that  a  fund  may  have  accumu- 
lated in  the  present  case  pending  this  litigation  in  the 
court  below,  and  in  this  court,  from  payments  made 
by  the  complainant,  the  cause  is  remanded  to  the  chan- 
cery court  in  order  that  a  disposition  thereof  may  be 
made  by  that  court 
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James  Whim  v.  The  State. 
(Jackson.    April  Term,  1906.) 

IHDIOTMENT.  Infirmity  in,  cured  by  Terdict,  when.  Oase 
in  judgment. 

Thd  indictment  charged  the  defendant  with  "maliciously"  cut- 
ting and  removing  timber  from  the  lands  of  another.  There 
was  a  verdict  of  guilty,  after  which  a  motion  in  arrest  of  judg- 
ment was  Interposed  upon  the  ground  that  the  indictment 
failed  to  charge  that  the  removal  of  the  timber  was  "with- 
out the  consent  of  the  owner."  Held:  (1)  the  word  "mali- 
ciously" imported  that  it  was  done  without  the  consent  of  the 

owner;  (2)  proof  that  the  act  wcis  committed  "without  the 
consent  of  the  owner"  was  essential  to  sustain  the  averment 
that  it  was  done  maliciously,  and  therefore  the  infirmity  al- 
leged was  cured  by  the  verdict 

A.cts  cited  and  construed:     1897,  ch.  106. 

Cases  cited  and  approved:  Cannon  v.  Phillips,  Z  Sneed,  211; 
Memphis,  etc.,  Gas  Co.  v.  Williamson,  9  Heisk.,  314;  Fowlkes 
V.  State,  14  Lea,  14. 

Cases^  cited  and  distinguished:  Younger  v.  State,  37  Ark.,  116; 
State  V.  Smalls,  17  S.  C,  62. 


FROM  SHELBY. 


Appeal  in  error  from  the  Criminal  Court  of  Shelby 
County. — ^JoHN  T.  Moss,  Judge. 


I 
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M.  B.  NoRFLBBT^  for  Whim. 
Attoenby-Qeneral  Gates,  for  the  State. 


Mr.  Justice  McAlistbr  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  convicted  of  **knowingly, 
willfully,  and  maliciously  cutting  and  removing  for  the 
purpose  of  marketing  timber  from  the  lands  of  another, 
without  the  consent  of  the  owner  of  the  timber  so  cut 
and  removed,"  in  violation  of  the  provisions  of  chapter 
'  106,  p.  257,  of  the  Acts  of  1897.  The  jury  fixed  the 
punishment  of  the  prisoner  at  two  years  confinement  in 
the  State  prison.  He  appealed,  and  has  assigned  errors. 
No  part  of  the  testimony  has  been  preserved  by  the  bill 
of  exceptions,  and  the  cause  is  here  only  upon  the  tech- 
nical record,  showing,  among  other  things,  the  indict- 
ment, verdict  of  the  jury,  judgment  of  the  court,  etc. 

Counsel  for  the  prisoner  insists  that  the  judgment 
should  be  arrested,  and  the  prisoner  discharged,  for  the 
reason  that  the  indictment  fails  to  charge  that  the  re- 
moval of  the  timber  "was  without  the  consent  of  the 
owner,"  which  is  an  indispensable  ingredient  to  consti- 
tute the  crime  charged  by  the  statute.  It  deos  not  ap- 
pear from  the  record  that  any  motion  was  interposed  on 
behalf  of  the  prisoner  either  to  quash  the  indictment  or 
in  arrest  of  judgment;  but  it  will  be  conceded  that,  if  no 
crime  denounced  by  the  act  of  1897  is  charged  in  the 
indictment,  this  court  should  not  affirm  the  judgment. 
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It  is  conceded  on  the  part  of  the  State  that  while  it 
would  have  been  conformable  to  the  better  practice  for 
the  pleader  to  have  averred  in  the  indictment  that  the 
removal  was  without  the  consent  of  the  owner  of  the 
timber,  and  that  a  motion  to  quash  on  that  ground 
might  have  properly  been  entertained,  yet  after  verdict 
it  is  too  late  to  raise  this  question. 

It  is  said  in  Bishop's  New  Criminal  Procedure,  sees. 
1991-2:  "On  an  indictment  bad  in  substance,  there 
should  be  no  sentence,  though  there  was  no  motion  in 
arrest" — citing  Younger  v.  State,  37  Ark.,  116 ;  Stdte  v. 
Smalls,  17  S.  C,  62. 

The  same  author,  however,  in  the  latest  edition  of  his 
New  Criminal  Procedure  (section  700a),  says:  "At 
common  law,  the  verdict  cures  some  things  as  to  which 
the  rule  is  the  same  in  criminal  cases  as  in  civil.  It 
is  that,  though  a  matter  either  of  form  or  of  substance 
is  omitted  from  the  allegation,  or  alleged  imperfectly, 
yet  if,  under  the  pleadings,  the  proof  of  it  was  essential 
to  the  findings,  it  must  be  presumed,  after  verdict,  to 
have  been  proved  and  the  party  cannot  for  the  first  time 
object  that  it  has  wrought  him  no  hann." 

Mr.  Chitty,  in  treating  of  this  subject  in  his  work  on 
Pleading  (volume  1,  p.  673),  says:  "The  general  prin- 
ciple upon  which  it  depends  appears  to  be  that  where 
there  is  any  defect,  imperfection,  or  omission  in  any 
pleading,  whether  in  substance  or  in  form,  which  would 
have  been  a  fatal  objection  to  the  demurrer,  yet  if  the 
issue  be  such  as  necessarily  required  in  the  trial  proof 
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of  the  facts  so  defectively  or  imperfectly  stated  or  omit- 
ted, and  without  which  it  is  not  to  be  presumed  that 

m 

either  the  judge  would  direct  the  jury  to  give  or  the  jury 
would  have  given  the  verdict,  such  defect,  imperfection, 
OP  omission  is  cured  by  the  verdict." 

This  rule  was  recognized  and  applied  in  Cannon  v. 
Phillips,  2  Sneed,  211,  and  in  Memphis  Gayoso  Oas  Co. 
Y.  J.  M.  Williamson  et  ah,  9  Heisk.,  314,  and  Fowlkes  v. 
State,  14  Lea,  14. 

It  will  be  observed,  moreover,  that  the  indictment 
avers  in  the  language  of  the  statute  that  the  removal 
of  the  timbep  was  done  maliciouslv,  which  eof  vi  termini 
imports  that  it  was  done  without  the  consent  of  the 
owner.  It  was  necessary,  moreover,  in  support  of  the 
averment  that  the  timber  was  maliciously  removed,  to 
show  by  proof  that  the  act  was  committed  without  the 
consent  of  the  owner.  If,  therefore^  the  indictment  is 
conceded  to  be  defective,  we  are  of  opinion  the  infirmity 
is  cured  by  the  verdict  of  the  jury. 

The  judgment  must  therefore  be  affirmed. 
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CASES 

ARGUED  AND  DETERMINED 


INTHK 


SUPEEME  COUET  OF  TENNESSEE, 


FOR  THE 

EASTERN  DIVISION. 


KNOXVILLE,  SEPTEMBER  TERM,  1906. 


Arminda  Seymour,  Administratrix,  v.  Southerj^  Rail- 
way Company. 

{Knoxville.     September  Term,  1906.) 

1.  VEBDIOTS.  Kay  be  directed  hy  the  court  where  the  un- 
controverted  evidence  disentitles  the  plaintiff  to  a  recovery, 
when. 
Where  the  rlgrht  to  prosecute  a  suit  as  against  the  bar  of  the 
statutes  of  limitations  depends  upon  its  being  instituted  within 
one  year  from  the  dismissal  of  a  former  suit,  and  the  evidence 
is  uncontroverted  that  the  former  suit  was  not  dismissed  at 
the  time  of  the  institution  of  such  suit,  It  is  proper  for  the 
court  to  direct  a  verdict  in  favor  of  the  defendant. 

Code  cited  and  construed:     Sec.  4446  (S.);  sec.  3449  (M.  &  V.); 
sec.  2755  (T.  &  S.  and  1858). 

8.    BULE    OF    OOUBT.     As  to  motions  for  new  trials    copied 
in  transcript,  when;  omission  supplied  by  suggestion  of  dim- 
inution, etc. 
Where  a  rule  of  court  as  to  motions  for  new  trials  is  properly 
made  and  entered  upon  the  minutes  of  the  court,  and  ordered 
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to  constitute  a  part  of  the  record  in  every  case  tried  in  the 
court,  and  requiring  the  clerk  to  copy  it  in  the  transcript  of 
the  record  for  the  supreme  court,  without  further  orders,  it 
Is  the  duty  of  the  clerk  to  ohey  the  order,  and  upon  his  neglect 
or  disohedience,  it  will  he  competent  to  supply  the  omission 
upon  a  suggestion  of  diminution,  and  the  issuance  and  execu- 
tion of  a  writ  of  certiorari. 


8.  HEW  TBIAL8.  Motion  for  new  trial  is  necessary  to  test 
the  correctness  of  peremptory  instructions  to  fury. 
A  motion  for  a  new  trial  and  action  thereon  is  necessary  as  a 
preliminary  to  test  in  the  supreme  court  the  correctness  of 
the  action  of  the  trial  judge  in  giving  a  peremptory  Instruc- 
tion to  the  jury  to  return  a  verdict  for  the  defendant 

Case  cited  and  approved:     Railroad  v.  Johnson,  114  Tenn.,  637- 
640. 


FROM  UNION. 


Appeal  from  the  Circuit  Court  of  Upion  County. — 
H.  Cr^Y  James,  Judge. 

JEBOME  TBMPLBTON,  J.   P.   ROGERS  HUd  J.   O.   SHARP, 

for  plaintiflF. 

Jotjrolmon,  Welcker  &  Smith  and  D.  D.  Anderson, 
for  defendant. 


Mr.  Chief  Justicb  Beard  delivered  the  opinion  of 
the  Court. 
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This  action  was  brought  by  the  administratrix  to 
cover  damages  for  a  personal  injury  inflicted  ujmn  her 
intestate  by  the  railway  company,  resulting  in  his  death. 
The  present  suit  was  brought  more  than  a  year  after  the 
infliction  of  the  injury,  and  the  statute  of  limitations 
applicable  to  this  class  of  cases  was  interposed  by  the 
company.  In  reply,  it  was  insisted  that  there  was  a 
prior  suit  for  the  same  cause  of  action  brought  within 
one  year  of  the  injury,  which  suit  was  dismissed;  and 
that  the  present  action  was  brought  within  one  year 
thereafter. 

The  defendant  below  met  this  contention  with  a  de- 
nial, insisting  that  the  former  suit  had  not  been  dis- 
missed when  the  present  one  was  brought,  but  was  still 
pending,  and  hence  that  the  plaintiff  below  had  not 
brought  her  case  within  the  saving  of  Shannon's  Code, 
section  4446.  The  trial  judge  took  this  view  of  the  mat- 
ter, and  sustained  the  motion  for  peremptory  instruc- 
tions in  favor  of  the  defendant  below.  The  evidence 
bearing  upon  the  point  being  uncontr  over  ted,  a  judg- 
ment was  thereupon  rendered  in  favor  of  the  defendant, 
and  from  this  the  plaintiff  appealed  to  this  court,  and 
has  here  assigned  errors. 

There  was  no  motion  for  a  new  trial  made  in  the 
court  below. 

In  the  view  we  take  of  the  case,  only  two  questions 
are  presented: 

1.  It  appears,  on  suggestion  of  diminution  of  the 
record  and  a  copy  of  the  entry  below  offered  by  consent 
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in  lieu  of  the  actual  issuance  and  service  of  the  writ  of 
certiorari,  that  at  a  term  of  the  circuit  court  of  Union 
county  prior  to  the  term  at  which  the  present  suit  was 
tried,  an  order  was  entered  in  the  following  words :  "All 
motions  for  new  trial  must  be  reduced  to  writing,  and 
entered  ujk)ji  the  minutes ;  the  several  grounds  of  error 
ui)on  which  new  trials  are  asked,  whether  of  law  or  fact, 
must  be  taken  separately  and  specifically  numbered ;  and 
no  error  will  be  considered  except  such  as  are  assigned 
in  said  written  motion  in  this  manner.  This  rule  will 
be  entered  upon  the  minutes  of  this  court,  and  will  con- 
stitute a  part  of  the  record  upon  every  case  tried  in  this 
court,  and  upon  making  a  transcript  of  any  case  herein 
tried  for  the  supreme  court  of  Tennessee  of  the  proceed- 
ings in  error  thereto  from  this  court,  the  clerk  will  copy 
it  therein  without  further  orders." 

The  clerk  of  the  circuit  court,  in  making  out  the  tran- 
script, failed  to  embody  this  rule.  The  question  arising 
is  whether  it  was  the  duty  of  the  clerk  to  copy  this  rule 
in  the  transcript  in  the  present  case  without  further 
order;  that  is,  without  a  special  order  to  that  effect  hav- 
ing been  made  in  this  case.  We  think  it  was  his  duty 
to  do  so.  It  was  competent  for  the  circuit  court  to  make 
the  order  in  the  terms  in  which  it  was  expressed,  and  it 
follows  that  it  was  the  duty  of  the  clerk  to  obey  it.  Upon 
his  neglect  or  disobedience  for  any  cause,  it  was  com- 
petent to  supply  the  omission  on  a  suggestion  of  diminu- 
tion and  the  issuance  and  execution  of  a  writ  of  cer- 
tiorari. 
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2.  As  above  stated,  there  was  no  motion  for  a  new 
trial.  The  question  presented  is  whether  there  should 
have  been  a  motion  in  the  court  below  prepared  in  the 
manner  provided  by  the  rule  and  acted  on  as  a  prelimi- 
narj'  to  a  test  in  this  court  of  the  correctness  of  the  action 
of  the  trial  judge  in  giving  a  peremptory  instruction  to 
the  jury.  We  are  of  opinion  that  such  preliminary  mo- 
tion was  necessary.  The  case  falls  within  the  principle 
of  Railroad  v.  Johnson,  114  Tenn.,  632,  637-640,  88  S-  W., 
169. 

The  result  is,  the  judgment  of  the  court  below  must 
be  affirmed. 

From  the  conclusion  announced  on  this  last  point. 
Justices  McAlister  and  Neil  dissent. 
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Eatherine  Cureton,  by  Next  Friend,  v.  W.  W. 

Cureton. 

(Knoxville.     September  Term,  1906.) 

1.  HUSBAND  AND  WIFE.  Chancery  Jurisdiction  to  grant 
separate  maintenance  to  wife,  without  application  lor  di- 
vorce, when. 

The  chancery  court  has  inherent  power,  independent  of  statute, 
to  grant  a  wife  a  separate  maintenance  out  of  her  husband's 
estate,  because  of  his  abandonment  of  her,  or  for  his  fail- 
ure to  provide,  or  for  other  breaches  of  marital  duty,  whereby 
she  is  forced  to  withdraw  from   his  home   and   custody,   in 

cases  where  no  application  for  divorce  is  maade.     (Post,  pp. 
105-109.) 

Code  cited  and  construed:  Sees.  4220,  4221  (S.);  sees.  3324,  3325 
(M.  &  v.);  sees.  2467,  2468  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Nicely  v.  Nicely,  3  Head,  184;  Swan 
V.  Harrison.  2  Cold.,  541-544;  Corley  v.  Corley,  8  Baxt,  7,  10. 

2.  SAME.  Same.  Bill  for  separate  maintenance  by  a  resi- 
dent for  less  than  two  years  is  sufficient,  though  it  shows 
ground  for  divorce,  with  divorce  affidavit  attached. 

Where  a  wife's  bill  for  separate  maintenance  showed  that  she 
had  come  from  another  State  and  had  been  a  resident  of  this 
State  less  than  two  years,  and  disclaimed  any  purpose  to  sue 
for  a  divorce,  but  asserted  a  purpose  only  to  claim  a  separate 
maintenance,  it  is  immaterial  that  the  affidavit  required  in 
divorce  cases  was  attached  to  the  bill,  and  that  the  bill  stated 
facts  which,  if  proved,  would  have  authorized  a  decree  for 
divorce  for  cruel  and  inhuman  treatment  and  failure  to  pro- 
vide, as  authorized  by  statute.     (Post,  pp.  107-111.) 

Code  cited  and  construed:  Sees.  4202,  4203,  4220,  4221  (S.) ; 
sees.  3307,  3308,  3324,  3325  (M.  &  V.);  sees.  2449,  2450,  2467, 
2468  (T.  &  S.  and  1858). 

Cases  cited  and  approved:  Corley  v.  Corley,  8  Baxt,  7,  10; 
Harrison  v.  Harrison,  20  Ala.,  629. 
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8.  SAMB.  Same.  Same.  Bill  for  separate  maintenance  is 
maintainable  by  wile  recently  returning  to  this  State,  when. 
The  wife  in  a  suit  for  separate  maintenance  will  not  be  denied 
relief  on  the  ground  that  she  had  been  a  resident  of  this  State 
only  fifteen  or  twenty  days  when  the  bill  was  filed,  inhere 
she  formerly  resided  here,  and  was  married  here,  and  removed 
with  her  husband  to  another  State,  and  resided  there  about  a 
year,  when  she  was  forced  to  return  to  this  State,  because  of 
his  abandonment,  ill  treatment,  and  failure  to  provide  for  her. 
(Post,  pp,  107-111.) 

4.  SAMB.  Custody  of  young  children  may  be  awarded  to  the 
wife  in  her  suit  for  separate  maintenance,  when;  open  for 
future  disposition. 
In  the  wife's  suit  for  separate  maintenance  because  of  aban- 
donment, and  cruel  and  inhuman  treatment,  it  is  proper  to 
award  the  custody  of  young  children  of  the  age  of  two  and 
four  years,  respectively,  to  her,  with  proper  provision  for  the 
husband  to  see  them  and  to  have  them  with  him  at  stated 
times;  and  this  order  as  to  custody  should  be  held  within  the 
control  of  the  chancellor,  for  future  orders  conducive  to  the 
interest  of  the  children.     (Post,  p.  111.) 

6.  SAMB.  Decree  lor  separate  maintenance  of  the  wife  re- 
quiring monthly  payments  should  provide  for  discretionary 
continuance  until  when. 
A  decree  for  the  separate  maintenance  of  the  wife,  requiring 
the  husband  to  pay  monthly  sums  therefor,  should  provide  for 
the  continuance  of  such  payments  within  the  discretion  of  the 
chancellor  only  until  a  reconciliation  should  be  effected  be- 
tween the  husband  and  wife,  and  until  the  husband  should  re- 
turn to  the  discharge  of  his  marital  duties.    (Post,  pp,  109-113.) 

0.    SAMB.      Decree  permitting  one  parent  to   remove  beyond 

the  State  young  children  whose  custody  is   awarded  to  the 

other  is  improper. 

Where  a  decree  for  separate  maintenance  awarded  the  custody  of 

young  children  to  the  wife  and  mother,  a  provision  in  the  de- 
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cree  permitting  the  husband  and  father  to  take  the  children 
bat  of  the  State  on  executing  r.  bond  for  their  return  was 
improper,  because  it  authorized  a  removal  of  the  children  be- 
yond the  Jurisdiction  of  the  court    iP09t,  pp.  112-114.) 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
-T.  M.  MoCONNBLL,  Chancellor. 

Williams  &  Lancaster,  for  complainant. 

Watkins  &  Thompson,  for  defendant. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

There  is  a  conflict  of  authority  upon  the  question 
whetheV  a  court  of  equity  has  inherent  power  to  grant  a 
wife  a  separate  maintenance  out  of  her  husband's  estate, 
because  of  his  abandonment  of  her,  or  his  failure  to  pro- 
vide, or  his  cruelty,  or  otber  breax^hes  of  marital  duty, 
whereby  she  is  forced  to  withdraw  from  his  home  and 
custody,  in  cases  where  no  application  for  divorce  is 
made  (2  Am.  and  Eng.  Ency.  of  Law  [2d  Ed.],  93,  94; 
14  Cyc.  744,  745) ;  many  of  the  authorities,  referred  to 
in  the  notes,  holding  that  in  the  absence  of  statutes 
conferring  the  power  it  does  not  exist.  However,  there 
are  other  authorities,  represented  by  decisions  delivered 
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by  courts  of  last  resort  in  Alabama,  California,  Colorado, 
Iowa,  Kentucky,  Maryland,  Mississippi,  North  Carolina, 
Ohio,  South  Carolina,  South  Dakota,  and  Virginia,  and 
also  in  the  District  of  Columbia,  which  hold  that  the 
IK>wer  exists.  2  Am.  and  Eng.  Ency.  of  Law  (2d  Ed.), 
94,  95,  note  2 ;  14  Cyc,  pp.  744,  745,  note  14.  And  with 
these  latter  courts  must  be  ranked  our  own.  Nicelt/ 
V.  Nicelj/y  3  Head,  184 ;  Swan  v.  Harrison,  2  Cold.,  543 ; 
Corley  v.  Corley,  8  Baxt.,  7, 10. 

In  Nicely  v.  Nicely  the  court  said : 

"The  argument  against  the  jurisdiction  of  a  court  of 
equity  to  decree  the  relief  sought  by  the  bill  is  based 
upon  the  English  authorities.  The  doctrine  held  there 
is  that  the  obligation  of  the  husband  to  provide  asuitable 
maintenance  for  his  wife  is  not  a  duty  of  which  courts 
of  equity  will  decree  the  specific  performance,  by  requir- 
ing him  to  furnish  a  separate  maintenance;  that  the 
remedy  is  in  the  courts  of  common  law,  by  action  against 
the  husband,  in  favor  of  auy  one  who  may,  under  such 
circumstances,  have  supplied  the  wife  with  necessaries 
suitable  to  her  condition  in  life;  that  the  jurisdiction 
of  decreeing  alimony  belongs  to  the  spiritual  court,  and 
can  be  properly  exercised  in  that  court  as  incidental  to 
a  decree  of  divorce  only,  and  is  not  within  the  jurisdic- 
tion* of  a  court  of  equity.  Fonbl.  Eq.,  103,  104,  note  n ; 
2  Story's  Eq.  (5th  Ed.),  sec.  1422.  Such  seems  to  be 
the  general  doctrine  of  the  English  cases,  though  the 
cases  upon  this  subject  do  not  altogether  agree.  But  in 
some  of  the  American  courts  a  more  reasonable  doctrine 
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hag  prevailed;  and  the  jurisdiction  of  a  court  of  equity, 
in  such  cases,  has  been  maintained  upon  general  prin- 
ciples, and  especially  upon  the  ground  of  the  utter  in- 
adequacy of  the  remedy  at  law.  See  2  Story's  Eq.,  sec. 
1423a;  4  Hen.  &  M.,  507,  and  other  American  cases 
cited  in  Fonbl.  Eq.,  62,  63,  and  note;  Id.,  103,  104,  and 
note.  If  it  were  necessary,  we  should  incline  to  follow 
the  latter  authorities  in  the  determination  of  this  case." 

The  court,  however,  notwithstanding  the  strong  ex- 
pressions quoted,  finally  decided  the  special  case  in  hand 
upon  the  language  of  our  statute^ (Code  1858,  sees.  2467, 
2468 ;  Shannon's  Code,  sees.  4220,  4221 ) ,  and  the  author- 
ity of  the  case  cannot  therefore  be  considered  conclusive 
upon  the  question.  In  Sxoan  v.  Harrison,  the  question 
is  left  in  the  same  predicament.  2  Cold.,  541-544.  But  in 
Corley  v.  Corley  the  equitable  jurisdiction  is  distinctly 
recognized,  without  reference  to  the  terms  of  the  statute. 

Defendant's  contention  is  that  the  relief  can  be 
granted  only  under  the  statute  (Shannon's  Code,  4202, 
4220,  4221;  Code  1858,  sees.  2449,  2467,  2468),  and  that 
no  relief  can  be  applied  for  thereunder,  for  acts  com- 
mitted outside  of  the  State,  until  the  applicant  has  been 
a  resident  of  the  State  two  years  (Shannon's  Code,  sec. 
4203 ;  Code  1 858,  sec.  2450) .    This  section  reads : 

"A  divorce  may  be  granted  for  any  of  the  aforesaid 
causes,  though  the  acts  complained  of  were  committed 
out  of  the  State,  or  the  petitioner  resided  out  of  the 
State  at  the  time,  no  matter  where  the  other  party  re- 
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sides,  if  the  petitioner  has  resided  in  this  State  two  years 
next  preceding  the  filing  of  the  petition." 

The  counsel  for  complainant  contends  that  the  two 
years'  condition  precedent  to  action  is  placed  upon  the 
right  of  divorce  merely,  and  that  the  right  to  apply  for 
maintenance,  simply,  is  left  untouched  thereby;  the 
court  having  held  in  Nicely  v.  Nicely,  supra,  that  such 
independent  right  did  exist  under  sections  2467,  2468. 
We  incline  to  the  view  of  complainant's  counsel,  but  it 
is  perhaps  unnecessary  to  decide  the  question,  since  the 
inherent  power  of  the  court  of  equity  in  the  premises 
is  recognized,  and  was  availed  of  in  Corley  v.  Corley, 
supra.  So,  in  either  view,  the  bill  was  not  filed  pre- 
maturelv. 

It  appears  that  in  many  of  the  States  where  the  in- 
herent equity  jurisdiction  was  denied  statutes  have  been 
passed  conferring  upon  the  wife  the  right  to  file  such 
independent  bill  for  maintenance,  so  that  now  in  the 
greater  number  of  our  States  the  right  is  rec<^nized,  and 
a  body  of  law  has  grown  up  thereunder,  defining  and 
illustrating  the  mode  and  extent  of  its  exercise.  2  Am. 
and  Eng.  Ency.  of  Law  (2d  Ed.),  93,  94,  note  1;  21  Cyc, 
1598,  1599,  note  79. 

"Accordingly,"  it  is  said  in  the  authority  last  cited, 
"the  wife's  right  to  an  allowance  for  separate  mainten- 
ance, as  used  in  the  present  discussion,  means  that  reason- 
able support  for  the  wife  which  a  court  of  equity  or  the 
statutes  will  compel  the  husband  to  provide  for  her  where 
without  just  cause  he  deserts  her,  or  where  by  his  mis- 


9  Gates]        SEPTEMBEB  TERM,  1906.  109 

■ __^  ___ . 

Cureton  y.  Cureton. 

conduct  she  is  justified  in  living  apart  from  him,  when 
otherwise  she  would  be  without  adequate  means  of  bui>- 
I)ort  ...  In  equity  and  under  the  statutes,  the  gen- 
erally recognized  grounds  for  the  wife's  right  to  an  al- 
lowance for  separate  maintenance  are  desertion  or  aban- 
donment of  the  wife  without  just  cause,  cruelty,  personal 
violence,  and  drunkenness.  Other  causes,  such  as  111 
treatment,  neglect  suitably  to  provide  for  the  wife, 
fraudulently  procuring  a  divorce,  living  separate  and 
apart,  and  renunciation  by  the  husband  of  the  marriage 
covenant  and  refusal  to  live  with  the  wife  in  the  con- 
jugal relation  by  reason  of  joining  himself  to  a  sect 
whose  doctrine  requires  a  renunciation  of  the  marriage 
covenant,  are  also  recognized  in  some  jurisdictions." 
21  Cyc,  1599-1601,  and  notes. 

It  is  said  that,  generally,  to  give  jurisdiction,  one  of 
the  parties  must  be  a  bona  fide  resident  of  the  State  in 
which  the  suit  is  brought.  21  Cyc,  1603,  and  note  23; 
Harrimn  v.  Emrisan,  20  Ala.,  629,  56  Am.  Dec.,  227. 
In  the  case  cited  it  was  held  that  where  a  wife  who  had 
left  her  husband  for  just  cause  returned  to  him  on  his 
promise  of  amendment,  and  they  removed  to  another 
State  where  he  continued  his  ill  treatment,  the  wife 
might  remove  to  her  former  domicile  and  sue  there  for 
maintenance. 

In  respect  of  the  judgment  to  be  entered  in  cases  of 
this  character,  it  has  been  held  that  "the  decree  should 

m 

provide  that  the  alimony  continues  until  a  dissolution 
of  the  marriage  by  the  death  of  either  party,  or  until 
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the  husband  shall  receive  the  wife  and  treat  hep  in  ac- 
cordance Avith  his  marital  duty.  The  allowance  must 
be  made  to  the  wife  in  name.  An  alternative  sum  in  lieu 
of  annual  payments  has  been  made,  and  the  custody  of 
minor  children  may  in  the  discretion  of  the  court  be 

« 

awarded  to  the  wife.''  21  Cyc,  1608,  1609.  It  has  also 
been  held  that  a  decree  for  separate  maintenance  may, 
upon  due  notice,  be  amended  or  modified,  as  justice  and 
equity  may  require  it.     Id.,  note  86. 

There  are,  of  course,  many  other  incidents  of  the  relief 
granted  in  cases  of  this  character ;  but,  as  they  have  no 
bearing  upon  the  facts  of  the  case  before  the  court,  they 
need  not  be  now  referred  to. 

We  shall  now  proceed  to  apply  the  foregoing  prin- 
ciples as  far  as  may  be  necessary  for  a  true  solution 
to  the  case  before  the  court. 

1.  We  do  not  think  it  material  that  the  complainant 
drew  her  bill  stating  facts  which  would  have  been  suffi- 
cient, if  proven,  to  have  justified  the  court  in  granting  a 
divorce  from  bed  and  board  or  absolutely,  under  Shan- 
non's Code,  sec.  4202 — that  is,  charging  cruel  and  in- 
human treatment  and  failure  to  provide;  nor  is  it  ma- 
terial that  the  affidavit  required  in  divorce  cases  was 
attached  to  the  bill,  concerning  the  truth  of  its  allega- 
tions and  the  absence  of  levity  or  collusion.  The  bill 
showed  upon  its  face  that  the  complainant  had  been  a 
resident  of  the  State  less  than  two  years,  and  expressly 
disclaimed  a  purpose  on  the  part  of  the  complainant  to 
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sue  for  divorce,  and  as  distinctly  a  purpose  merely  to 
claim  a  separate  maintenance. 

2.  The  complainant  was  not  disentitled  to  relief  on 
the  ground  that  she  had  been  a  resident  of  this  State 
only  fifteen  or  twenty  days  when  the  bill  was  filed.  She 
had  formerly  resided  in  this  State,  and  the  defendant 
married  her  here.  They  removed  to  Georgia,  and  re- 
sided there  about  a  year,  when  she  was  forced  to  return 
to  her  mother^s  home  in  Chattanooga  because  of  ill  treat- 
ment on  the  part  of  her  husband,  and  of  his  failure  to 
provide  for  her  and  his  abandonment  of  her.  Under 
these  circumstances  she  had  a  right  to  return  to  her 
former  domicile  and  present  the  present  bill. 

3.  The  chancellor  and  the  court  of  chancery  appeals 
acted  correctly  in  giving  her  the  custody  of  the  children. 
They  were  young — ^tw^o  and  four  years  old — ^and  needed 
their  mother's  care.  Proper  directions  were  embodied  in 
the  decree,  enabling  the  husband  and  father  to  see  the 
children  at  stated  times,  and  to  have  them  with  him  for 
certain  periods  fixed  by  the  court;  proper  saf^ni^^rds  for 
their  return  to  their  mother  being  provided,  as  shown 
infra. 

4.  The  chancellor  decreed  that  the  complainant  was 
entitled  to  f  40  per  month,  as  a  suitable  support  for  her- 
self and  the  two  children,  and  rendered  judgment  for 
the  amount  which  had  accrued  at  this  rate  from  the  fil- 
ing of  the  bill  to  the  date  of  the  decree,  |640,  and  further 
decreed  that  the  defendant  should  pay  into  court  the 
further  sum  of  |40  per  month  on  the  1st  day  of  each 
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monih  after  the  decree,  beginning  with  the  1st  day  of 
May,  1906.  The  defendant  was  also  taxed  with  the  costs. 
The  cause  was  likewise  retained  in  court  for  the  enforce- 
ment  of  the  decree  when  necessary,  with  leave  to  either 
party  to  apply.  On  appeal,  the  decree  of  the  chancellor 
was  in  all  things  affirmed  by  the  court  of  chancery  ap- 
peals, and  in  that  court  a  judgment  was  rendered  against 
defendant  and  the  surety  on  his  appeal  bond  for  the 
sum  of  fSOO,  the  amount  of  the  accrued  monthly  sums 
to  August  1,  1906,  less  the  sum  of  |101.96,  which  had 
been  paid  into  the  court  below.  Execution  was  directed 
to  issue  for  the  balance  so  ascertained. 

The  court  of  chancery  appeals  further  decreed  that 
the  complainant  should  have  the  exclusive  care  and  cus- 
tody of  the  two  children,  Julia  and  Marion,  and  the  in- 
junction  originally  granted  in  the  cause  against  the 
defendant,  restraining  him  from  in  any  wise  interfering 
with  the  care  and  custody  of  the  children  by  the  com- 
plainant was  made  perpetual,  but  the  court  directed  that 
the  defendant  might  visit  the  children  once  each  week 
at  some  suitable  place,  to  be  agreed  upon  between  com- 
plainant and  himself,  or  to  be  designated  by  the  chancel- 
lor presiding  in  Chattanooga,  but  the  defendant  was  en- 
joined from  tampering  with  or  endeavoring  to  prejudice 
the  children  against  their  mother  during  such  visits. 
The  decree  further  provided  that,  inasmuch  as  the  de- 
fendant had  executed  a  proper  bond  for  the  purpose  in 
the  chancery  court,  he  might,  if  he  desired,  take  the 
children   with  him  to  the  home  of  their  grandfather 
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in  Dade  county,  Georgia,  for  the  period  of  one  week  each 
month,  and  that  for  this  purpose  the  bond  before  ex- 
ecuted should  remain  in  full  force  and  effect.  Pop  the 
purpose  of  carrying  out  and  executing  the  foregoing 
decree,  which  included,  of  course,  the  future  payment 
of  f  40  each  month  pursuant  to  the  decree  of  the  chancel- 
lor, which  was  affirmed,  the  cause  was  remanded  to  the 
chancery  court  at  Chattanooga,  except  in  so  far  as  an 
execution  was  awarded  for  the  amount  found  due,  aB 
above  indicated. 

This  decree  is  correct  in  the  main,  but  we  think  it 
should  be  modified  in  two  or  three  particulars,  as  fol- 
lows: The  future  monthly  payments,  beginning  with 
that  due  the  1st  day  of  August,  1906,  should  continue 
within  the  discretion  of  the  chancellor  only  until  a  recon- 
ciliation shall  have  been  effected  between  the  husband 
and  wife,  and  until  the  husband  shall  have  returned  to 
the  discharge  of  his  marital  duties,  of  which  return  the 
chancellor  shall  be  fully  satisfied  before  discontinuing 
the  payments.  In  the  absence  of  such  return  to  duty 
on  the  part  of  the  husband,  the  payments  should  con- 
tinue. 

There  should    also    be  a  further    reservation    with 

respect  to  the  custody  of  the  children.    The  injunction 

was  improperly  rendered  a  perpetual  one.    It  should  be 

held  within  the  control  of  the  chancellor,  to  the  end 

that  he  may  hereafter  make  such  orders  as  may  be  most 

conducive  to  the  interests  of  the  children.     The  clause 

permitting  the  husband  to  take  the  children  out  of  the 
117  Tenn— 8 
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State  on  executing  bond  was  an  improper  one.  The  chil- 
dren should  not  be  taken  from  the  State  at  all,  but 
should  be  kept  within  the  jurisdiction  of  the  court. 

There  are  some  other  questions  made  in  the  briefti  of 
counsel,  but  in  veiw  of  what  has  already  been  said  these 
questions  have  become  immaterial,  and  need  not  be  more 
particularly  referred  to. 

A  decree  will  be  entered  here,  affirming  the  decree  of 
the  court  of  chanceryappeals,  with  the  modification  above 
indicated,  and  the  cause  will  be  remanded  to  the  chan- 
cery court  of  Hamilton  county  for  further  proceedings. 

The  defendant  will  pay  the  costs  of  this  cause  accrued 
to  the  present  time,  both  in  this  court  and  the  court 
below.  The  costs  that  may  hereafter  accrue  will  be 
disposed  of  as  the  chancellor  may  direct. 
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Daniel  Brisoob  et  al.  v.  John  E.  McMillan  et  al. 
{KnoxvUle.    September  Term,  1906.) 


V  TAXATIOy.  Injunction  against  illegal  aasessment  of 
taxes  is  not  prevented  by  statute  prohibiting  injunction 
against  coUeetion  of  State  taacesi  when,  ' 
The  statute  providing  a  remedy  against  the  collection  of  ille- 
gal State  taxes  applies  to  the  collection  of  such  taxes  only, 
and  does  not  prevent  the  maintenance  of  a  bill  to  declare  the 
action  of  the  State  board  of  equalisers  to  be  illegal  and  void, 
and  to  enjoin  the  certification  of  its  action  in  the  assessment 
of  taxes.     {Fait,  pp.  128,  126,  127.) 

Code  cited  and  construed:  Sees.  1063,  1064  (S.);  sees.  980,  981 
(M.  ft  v.). 

Acts  cited  and  construed:     1878,  ch.  44. 

9,  8A1EB.  Same.  Suit  against  officials  to  eflfoin  certification 
ol  illegal  and  void  assessment  of  taxes  and  their  collection 
thereonder  is  not  a  suit  against  the  State. 

A  bill  against  officials  to  enjoin  the  certiflcation  of  the  Illegal 
and  void  action  of  the  State  board  of  e<tuallzers  in  the  as- 
sessment of  taxes,  and  to  enjoin  the  collection  of  taxes  by 
officials  under  such  void  action  and  prohibiting  their  collec- 

'  tion  of  taxes  upon  valuations  in  excess  of  those  made  by  the 
county  board  of  equalizers,  is  not  a  suit  against  the  State. 
but  a  suit  against  the  officials.     (Pott,  pp.  123,  127,  128.) 

Cases  cited  and  approved:  Railroad  v.  Bate,  12  Lea,  577;  Tay- 
lor V.  Railroad,  88  Fed.,  361,  81  C.  C.  A.,  687. 

8,    SAIEB.    Remedy  by  bill  in  chancery  against  the  void  action 

of  the  State  board  of  equalisers  in  the  assessment  of  taxes. 

The  void  action  of  the  State  board  of  equalizers  in  equalizing 

the  ssseilftment  of  taxes  is  not  final  and  conclusive,  and  does 
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not  prevent  the  maintenance  of  a  bill  in  chancery  to  restrain 
the  certification  of  such  void  action  in  the  assessment  of  taxes 
and  to  prohibit  their  collection  thereunder.     (Post,  pp.  127-129.) 

Acts  cited  and  construed:     1903,  ch.  258,  sec  38»  subsec.  10. 

Cases  cited  and  approved:  Bank  v.  Chattanooga,  8  Heisk.,  814; 
Railroad  v.  Bate,  12  Lea,  577;  Alexander  v.  Henderson,  105 
Tenn.,  431;   Railroad  v.  Board  (C.  C),  85  Fed.,  302. 

4.  SAME.  Same.  State  board  of  equalizers  is  a  quasi  court  of 
record,  and  its  action  cannot  be  collaterally  attacked  except 
where  void  for  fraud  or  want  of  Jurisdiction. 

The  State  board  of  equalizers  of  the  assessment  of  taxes  consti- 
tutes a  quasi  court  of  record,  and  its  findings  in  the  exercise  of 
the  jurisdiction  conferred  upon  it  have  the  force  and  effect 
of  Judicial  determinations,  and  cannot  be  collaterally  attacked, 
except  where  void  for  fraud  or  the  want  of  Jurisdiction.  {Post, 
pp.  129-134.) 

Acts  cited  and  construed:  1903,  ch.  258,  sec.  38,  subsec.  4,  6, 
7,  8,  9,  and  18. 

Case  cited  and  approved:  Robertson  v.  Winchester,  85  Tenn., 
171. 

5.  SAME.  Same.  Same.  But  for  irregrularity  in  failure  to  hear 
evidence,  the  remedy  is  by  certiorari  in  a  court  of  law. 

The  action  of  the  State  board  of  equalizers  in  the  assessment 
of  taxes,  within  its  jurisdiction  and  without  fraud,  is  not  sub- 
ject to  collateral  attack  by  bill  in  chancery  to  restrain  the 
certification  of  the  assessment  and  extension  of  taxes  accord- 
ing to  its  action,  for  irregularities  In  the  modes  of  procedure  or 
for  not  hearing  any  evidence,  but  for  such  irregularity  in  pro- 
cedure, the  remedy  is  by  certiorari  in  a  court  of  law.  {Post^ 
pp.  133,  134.) 

Cases  cited  and  approved:  Railroad  v.  Bate,  12  Lea,  573;  State, 
ex  rel.,  v.  Taxing  District,  16  Lea,  240. 
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FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Joseph  W.  Sneed,  Chancellor. 

JorROLMON,  Wblokeb  &  Smith  and  Templeton  & 
Templbton,  for  complainants 

Attorney-General  Cates,  J.  C.  Ford,  J.  W.  Cald- 
well and  J.  W.  CULTON,  for  defendants. 


Mr.  Justice  McAusteb  delivered  the  opinion  of  the 
Court. 

This  bill  was  exhibited  by  certain  citizens  and  tax- 
payers of  Knox  county  against  the  county  trustee  and 
county  court  clerk  of  said  county  and  the  comptroller 
of  the  city  of  Knoxville  for  the  purpose  of  enjoining  said 
oflScers  from  assessing  and  collecting  taxes  on  the  prop- 
erty of  complainants  and  other  taxpayers  of  Knox  coun- 
ty upon  the  basis  of  an  assessment  made  by  the  State 
board  of  equalization.  The  tfieory  of  the  bill  is  that 
the  said  assessment  made  by  the  State  board  of  equali- 
zation is  illegal  and  absolutely  void.  The  second  object 
of  the  bill  is  to  maintain  the  validity  of  the  assessment 
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made  by  the  county  tax  assessor  fop  the  year  1906,  as 
modified  by  the  county  board  of  tax  assessors.  The  chan- 
cellor sustained  a  demurrer  interposed  by  defendants 
and  dismissed  the  bill.  Complainants  api>ealed,  and  have 
assigned  as  error  the  action  of  the  chancellor. 

The  material  allegations  of  the  bill  are  that  George 
C.  Cardwell,  tax  assessor  of  Knox  county,  assessed  for 
taxation  for  the  year  1906  the  property  of  complainants 
and  the  other  taxpayers  of  said  county  for  State,  county, 
and  municipal  taxation.  It  is  allied  that  by  this  as- 
sessment the  said  county  tax  assessor  increased  the  val- 
uation of  property  in  Knoxville  15,000,000  in  excess  of 
the  assessment  for  the  year  1904.  It  is  then  allied 
that  the  county  board  of  equalization,  representing  also 
the  city  of  Knoxville,  met  in  July,  1906,  and,  after  hear- 
ing testimony  from  time  to  time,  reduced  the  assessment 
made  by  County  Assessor  Cardwell  $1,500,000,  leaving 
still  an  increase  over  1904  of  |3,500,000. 

It  Is  next  alleged  that  A.  D.  Collier,  attempting  to 
act  as  a  citizen,  and  also  officially  as  county  judge  and 
financial  agent  of  Knox  county,  appealed  to  the  State 
board  of  equalization  from  the  action  of  the  county  board 
in  reducing  this  assessment^  and  that  subsequently  S.  G. 
Heiskell,  citizen  and  taxpayer  of  the  county,  joined  in 
said  appeal.  Complainants  state  they  have  no  copy  of 
the  appeal  or  paper  filed  with  the  State  board  by  Messrs. 
Collier  and  Heiskell.  However,  on  July  23,  1906,  the 
State  board  of  equalization  met  at  Knoxville,  and  re- 
mained in  session  for  the  greater  part  of  two  days. 
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considering  said  appeal  and  hearing  evidence  and  state- 
ments in  regard  thereto.  Bnt  complainants  charge  that 
said  State  board  during  said  session  did  not  hear  either 
evidence  or  statements  in  regard  to  the  valuation  of  more 
than  thirty  pieces  of  property^  which  were  contained  in 
Exhibit  A  and  which  had  been  acted  on  by  said  county 
board  of  assessors. 

Complainants  further  charge  that  the  appeal  or  com- 
plaint of  Messrs.  Collier  and  Heiskell  only  related  to 
property  which  had  been  acted  upon  by  the  county  board 
of  equalizers,  and  the  assessment  thereof  reduced.  It  is 
further  alleged  that  the  State  board,  in  addition  to  the 
statements  and  evidence  heard  by  it  in  regard  to  specific 
property,  also  heard  other  statements  and  testimony  in 
regard  to  the  general  percentage  of  values,  and  this  other 
general  testimony  included  the  testimony  and  statements 
of  Assessor  Cardwell.  These  statements,  it  is  alleged, 
were  as  a  rule  opinions  of  the  witnesses,  and  these 
opinions  showed  that  Cardweil,  assessor,  had  assessed 
properties  in  amounts  ranging  from  twenty-five  to  ninety 
per  cent,  of  the  actual  value  of  the  property  assessed  for 
the  year  1906.  Complainants,  however,  allege  that  no 
proof  whatever  was  heard  about  any  of  the  specific  prop- 
erty of  complainants,  which  had  been  reduced  by  the 
county  board  from  the  valuation  placed  upon  it  by  the 
county  assessor ;  nor  was  any  specific  proof  heard  by  said 
State  board  of  equalization  in  regard  to  the  valuation  of 
any  other  property  contained  in  Exhibit  A,  and  which 
had  been  assessed  by  the  county  assessor  and  reduced 
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by  the  county  board.  It  is  alleged  that  the  co^inty  board 
equalized  assessments  on  about  six  hundred  specific 
pieces  of  property  in  said  county.  Complainants  allege 
that  out  of  more  than  six  hundred  pieces  of  property 
which  the  county  board,  with  great  labor  and  pains  of 
invest;c:ation,^equalized  for  purposes  of  taxation  for  the 
year  1906,  the  State  board  only  heard  proof  or  state- 
ments in  regard  to  about  thirty  pieces  of  property.  Com- 
plainants distinctly  allege  that  said  State  board  heard 
no  proof  whatever  or  statements  in  reference  to  any  of 
the  said  property  or  assessments  of  complainants. 

The  bill  further  shows  that  on  August  13,  1906,  the 
State  board  of  equalization,  sitting  at  Nashville,  or  a 
majority  of  them,  reported  to  and  filed  with  the  county 
clerk  of  Knox  county  its  action  in  regard  to  the  assess- 
ment of  property  in  Knox  county  in  the  following  words, 
marked  "Exhibit  C"  to  the  bill :  "It  is  ordered  that, 
with  the  exceptions  hereafter  noted,  [the]  various  prop- 
erties reduced  in  assessment  by  the  county  board  from 
the  assessment  made  on  the  same  bv  the  countv  tax  as- 
sessor  be  restored  to  the  value  placed  on  same  by  the 
county  tax  assessor."  The  exceptions  mentioned  in  thin 
order  of  said  board  are  set  out  in  the  report,  but  none 
of  them  relate  either  to  the  persons  or  property  of  any  of 
complainants.  It  is  then  charged  that  the  action  of  the 
State  board,  so  far  as  it  related  to  property  which  had 
been  reduced  in  valuation  by  the  county  board  of  equal- 
izers, was  substantially  a  raising  of  assessments  upon 
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property  in  Knox  county  by  a  per  cent,  and  upon  an  at- 
tempted per  cent,  valuation. 

Complainants  further  alleged  that  said  Exhibit  0, 
already  copied  herein,  contains  a  full,  true,  and  perfect 
copy  of  the  entire  action  taken  by  said  State  board  of 
equalization  in  reference  to  property  in  Knox  county. 
The  State  board  of  equalization  made  no  record  or  min- 
ute, and  pronounced  no  order  or  judgment  or  finding, 
in  reference  to  said  assessment  of  property  in  Knox 
county,  except  what  appears  in  said  Exhibit  C.  Com- 
plainants then  alleged  that  said  State  board  of  equali- 
zation did  not  make  its  findings  and  take  such  action 
and  raise  said  assessments  in  the  manner  required  by 
law;  and  complainants  charge  that  said  action  of  the 
State  board  of  equalization,  as  appears  from  said  Ex- 
hibit C,  was  ill^al  and  void. 

It  is  alleged  that  the  reductions  made  by  the  county 
board  of  equalizers  upon  property  in  Knox  county,  "in- 
cluding the  property  of  your  complainants,  show  in 
point  of  fact  the  present  cash  value  of  said  property." 

The  complainants  further  allege  that  the  assessments 
made  by  Cardwell,  county  tax  assessor,  and  approved 
by  the  State  board  of  equalization,  exceed  the  present 
actual  cash  value  of  the  properties  mentioned  on  the 
10th  day  of  February,  1906,  when  the  same  were  assess- 
able by  law. 

It  is  further  alleged  that  the  State  board  acted  upon 
the  testimony  of  Assessor  Cardwell,  and  have  upon  the 
face  of  their  action  attempted  to-  fix  the  assessment  upon 
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the  basis  of  seventy  per  cent,  of  the  actual  cash  value  of 
the  property ;  but  it  is  admitted  the  State  board  has  not 
assessed  the  property  at  a  seventy  per  cent  valuation. 
It  is  alleged,  however,  that,  if  the  assessor  made  assess- 
ments upon  the  basis  of  seventy  per  cent.,  he  violated 
his  oath  of  office,  and  that  therefore  the  action  of  the 
State  board  approving  his  action  was  illegal. 

It  is  alleged  that  Cardwell  admitted  in  his  testimony 
before  the  State  board  his  ignorance  of  the  present  cash 
value  of  each  specific  piece  of  property  inquired  about, 
and  it  is  charged  that  he  was  in  fact  ignorant  of  the 
same.  It  is  further  charged  that  the  State  board  made 
no  effort  to  assess  or  equalize  said  property  by  classifi- 
cation of  properties,  and  by  wards,  civil  districts,  or 
counties,  as  required  by  law,  and  that,  in  attempting  to 
fix  correct  valuations  of  property  in  Knox  county,  they 
made  no  comparison  with  like  property  in  other  coun- 
ties. 

It  is  then  alleged  that  higher  valuations  were  placed 
upon  Knox  county  properties  than  upon  like  properties 
in  other  counties.  Therefore  it  is  charged  that  the  ac- 
tion of  the  State  board  amounts  to  an  unlawful  dis- 
crimination against  Knox  county. 

The  complainants  further  alleged  that  the  State  board 
of  equalization,  in  considering  assessments  in  S^nox 
county,  made  no  investigation  of,  and  heard  no  state- 
ments or  evidence  in  relation  to,  any  assessments  or  val- 
uations of  any  property,  except  about  thirty  pieces  of 
property  which  had  been  acted  upon  and  reduced  by  said 
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comity  boai^d  of  equalizers,  and  made  no  investigation 
whatever  of  a  certain  number  of  pieces  of  property,  viz., 
abont  twelve  thousand  or  more,  in  said  county,  which 
are  subject  to  taxation,  as  said  board  should  have  done, 
and  as  they  are  required  to  do  by  the  statute. 

This  is  a  substantial  statement  of  the  material  allega- 
tions of  the  bill,  which  is  filed  by  complainants  on  be- 
half of  themselves,  as  well  as  on  behalf  of  all  other  citi- 
zens, property  owners  and  taxpayers  of  Knox  county, 
whose  names  and  property  appear  upon  said  Exhibit  A 
to  the  bill,  and  whose  property  and  valuations  of  prop- 
erty were  reduced  by  said  county  board  of  equalizers. 

The  prayer  of  the  bill  is  that  the  action  of  the  State 
board  of  equalizers  be  declared  illegal  and  void,  and  that 
an  injunction  issue  requiring  the  county  clerk  to  certify 
to  the  trustee  of  the  county  and  to  the  comptroller  of  the 
citv  a  tax  list  in  accordance  with  the  action  of  the  conn- 
ty  board,  and  that  the  county  trustee  and  city  comp- 
troller be  prohibited  from  collecting  taxes  upon  valua- 
tions in  excess  of  those  filed  by  the  county  board  of 
equalizers. 

The  defendants  jointly  and  severally  demurred  to  the 
bill,  assigning  ten  grounds  as  follows: 

(1)  That  the  suit  is  brought  to  enjoin  a  judicial  act 
of  the  State  board  of  equalization,  and  such  action  can- 
not be  attacked  collaterally,  but  must  be  reviewed  by  ap- 
peal, or,  if  no  appeal,  then  by  certiorari. 

(2)  That  the  chancery  court  has  no  jurisdiction,  be- 
cause it  is  not  charged  that  the  action  of  the  State  board 
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was  fraudulent,  or  that  the  State  board  had  no  jurisdic- 
tion, or  that  there  is  no  adequate  remedy  at  law. 

(3)  That  complainants  failed  to  make  prima  facie 
showing  that  the  State  board  failed  in  any  respect  to 
comply  with  the  law  of  the  State. 

(4)  That  the  bill  attacks  the  action  of  the  State 
board,  which  board  is,  in  law  and  in  fact,  a  court  of  rec- 
ord, and  its  entire  record  in  the  matter  complained  of 
is  not  before  the  court. 

(5)  Because  the  bill  and  exhibits  show  affirmatively 
that  there  has  been  substantial  compliance  with  the  law 
by  the  State  board,  and  the  bill  shows  that  the  State 
board  did  not  undertake  to  raise  or  reduce  the  taxes  of 
the  entire  county,  but  acted  upon  about  six  hundred 
pieces  of  property  only. 

(6)  Because  certiorari  is  the  only  remedy  in  such 
cases. 

(7)  Because  there  was  no  fraud  at  any  stage  of  the 
proceedings,  including  the  county  assesKment,  or  any  im- 
proper exercise  of  jurisdiction,  to  justify  the  interfer- 
ence of  a  court  of  chancery. 

(8)  That  the  State  board  had  jurisdiction,  and  did 
not  in  any  respect  exceed  its  jurisdiction,  and  was  not 
guilty  of  any  substantial  irregularities. 

(9)  John  E.  McMillan  demurs  to  the  bill,  in  so  far 
as  it  seeks  to  injoin  him  as  county  clerk  from  certifying 
to  the  trustee  the  assessment  of  property  under  the  order 
of  the  State  board,  and  to  compel  him  to  certify  the  tax 
list  according  to  the  actions  of  the  county  board,  because 
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the  law  requires  him  to  certify  said  assessment  pursuant 
to  the  order  and  certificate  of  the  State  board,  and  be- 
cause as  county  clerk  he  is  without  power  to  certify  the 
taxes  in  conformity  with  the  actions  of  the  county  board 
until  the  same  shall  have  been  ratified  and  approved  by 
the  State  b^ard,  which  the  bill  shows  has  not  been  done, 
and  because  the  court  is  without  power  to  grant  said  in- 
junctions, in  so  far  as  it  applies  to  the  assessment  and 
collection  of  State  taxes  or  results  in  hindering  and  de- 
laying the  collection  of  said  taxes  in  accordance  with 
the  action  of  the  State  board.  As  to  such  taxes,  com- 
plainants only  remedy  is  to  pay  under  the  protest  and 
bring  suit. 

(10)  The  defendant  BuflFat,  as  trustee  of  Knox  coun- 
ty, demurs  because  the  court  is  without  power  to  grant 
the  injunction  for  the  reasons  set  out  in  the  demurrer 
of  McMillan,  county  clerk,  as  above  quoted. 

The  chancellor  overruled  the  third  and  fourth  grounds 
of  demurrer,  and  sustained  the  remaining  eight  grounds. 

The  third  ground  of  demurrer,  overruled  by  thp  chan- 
cellor, raised  the  objection  that  the  bill  failed  to  show 
that  the  State  board  of  equalization  had  failed  to  comply 
with  the  laws  of  the  State  governing  the  action  of  said 
board. 

The  fourth  ground  of  demurrer,  which  was  also  over- 
ruled by  the  chancellor,  was  based  upon  the  ground  that 
the  complainants  did  not  exhibit  the  entire  record  of 
the  proceedings  of  the  State  board,  and  that  the  State 
board  was  a  court  of  record,  with  every  presumption  in 
favor  of  the  validity  of  its  action. 
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No  complaint  is  made  of  the  action  of  the  chancdlcH* 
in  overruling  the  third  and  fourth  grounds  of  demurrer, 
but  complainants  have  appealed  from  the  decree  of  the 
chancellor  sustaining  the  other  grounds  of  demurrer 
and  dismissing  the  bill. 

The  first  question  we  shall  notice,  arising  on  the  de- 
murrer, goes  to  the  jurisdiction  of  the  court.  It  is  in- 
sisted on  behalf  of  the  defendants  that  the  present  bill 
is  in  effect  a  suit  against  the  State,  and  is  in  contrayen- 
tion  of  section  1064  et  seq.  of  Shannon's  Code,  embodying 
the  act  of  1873,  to  the  effect  that  no  preventive  writ  of 
any  kind  shall  be  granted  by  any  court  to  prohibit,  or 
to  hinder  or  delay,  the  collection  of  any  revenue  claimed 
by  the  Stat« ;  but,  if  the  taxpayer  considers  the  tax  **un- 
just  or  illegal  or  against  any  statute  or  clause  of  the  con- 
stitution," he  must  pay  the  same  under  protest  and  may 
then  within  thirty  days  sue  the  collecting  officer  to  re- 
cover it  back. 

Section  1063  further  provides  that  there  shall  be  no 
other  remedy  "in  any  case  of  the  collection  of  revenue 
or  attempt  to  collect  revenue  illegally." 

We  are  of  opinion  the  sections  of  the  Code  invoked 
herein  are  inapplicable  in  the  present  case.  The  stat- 
ute in  question  by  its  express  provisions  only  applies  to 
the  collection  of  taxes.  There  is  no  effort  here  to  pre- 
vent the  collection  of  taxes,  but  the  object  of  the  bill  is 
to  injoin  the  State  board  of  equalization  against  the  al- 
leged illegal  exercise  of  its  jurisdiction  in  the  assess- 
ment of  said  county  and  municipal  taxes. 


9  Gates]        SEPTEMBER  TERM,  1906.  127 

Briscoe  v.  McMillan. 

This  record  does  not  present  a  case  within  the  purview 
of  the  act  of  1873,  where  there  is  process  in  the  hands 
of  a  revenue  collector,  or  where  a  levy  is  sought  to  be 
made,  in  which  cases  the  taxpayer  is  bound  to  pay  the 
tax  under  protest  and  may  then  sue  to  recover  it  back. 

Again,  we  are  of  opinion  this  is  not  a  suit  against  the 
State,  but  against  certain  oiBcers  of  the  county  of  Knox 
or  the  city  of  Knoxville.  Railroad  v.  Bate,  12  Lea,  577 ; 
Taylor  v.  L.  d  N.  R.  R.,  88  Fed.,  351,  31  C.  C.  A.,  537. 

Second.  The  next  insistence  is  that  complainant's 
remedy,  if  any,  is  in  the  court  of  law  by  certiorari.  The 
bill,  however,  proceeds  upon  the  idea  that  the  assessment 
made  by  the  State  board  of  equalizers  is  absolutely  void 
and,  if  such  a  case  is  made  by  the  bill,  wie  think  the  jur- 
isdiction of  the  chancery  court  is  well  settled.  Nat- 
ional Bank  of  Chattanooga  v.  Mayor  and  Aldermen,  8 
Heisk.,  814;  AlexQ4ider  v.  Henderson,  105  Tenn.,  431,  58 
8.  W.,  648. 

It  is  true  Acts  1903,  p.  674,  c.  258,  section  38,  subsec. 
10,  expressly  provides  that  the  action  of  the  State  board 
^^shall  be  final  and  conclusive  as  to  all  matters  passed 
upon  by  the  board  and  taxes  shall  be  collected  upon  the 
valuation  sd  fixed  and  found  by  the  State  board.''  It 
will  be  observed  no  method  is  provided  by  this  act  by  ap- 
peal or  otherwise  for  reviewing  the  action  of  the  Stat**, 
board;  but,  on  the  contrary,  the  act  expressly  provides 
that  the  action  of  the  State  board  shall  be  final.  Ordi- 
narily this  condition  would  render  the  remedy  by  cer- 
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tiorari  peculiarly  appropriate;  but  if,  as  alleged  in  the 
bill,  the  action  of  the  State  board  of  equalization  is  void, 
then  the  jurisdiction  of  a  court  of  equity  to  prevent  the 
execution  of  a  void  judgment  is  universally  recognized. 
In  such  a  case,  it  is  wholly  immaterial  that  the  act  pro- 
vides that  the  action  of  the  State  board  shall  be  final, 
since  such  action  only  relates  to  the  lawful  exercise  of 
the  jurisdiction  of  the  board,  and  not  to  acts  which  are 
absolutelv  void. 

In  Railroad  v.  Bate^  supra,  the  act  provided  that  the 
action  of  the  board  should  be  final  and  conclusive.  The 
court  held  that,  where  it  proceeded  according  to  the  di- 
rections of  the  act,  there  could  be  no  review  of  its  pro- 
ceedings, but  that,  whenever  the  board  went  outside  of 
the  terms  of  the  act,  its  action  was  void.  In  that  case, 
the  remedy  by  certiorari  was  sustained,  but  it  was  not 
determined  whether  the  facts  presented  a  proper  case 
for  a  bill  in  equity. 

In  L.  &  N.  R.  R.  Co.  &  Telephone  Co.  y.Boardof  Equal- 
izers of  Tenn.  (C.  C),  85  Fed.,  302,  it  wajs  held  that  a 
bill  in  equity  was  a  full  and  adequate  remedy  against 
void  assessments. 

It  b(»ing,  then,  held  that  this  is  not  a  suit  against  the 
State,  and  that  a  bill  in  equity  is  an  appropriate  remedy 
for  the  review  of  the  action  of  the  State  board  of  equal- 
izers, we  proceed  to  inquire  whether,  upon  the  facts  al- 
leged in  the  bill,  the  action  of  the  State  board  was  ab- 
solutely void,  or  whether  it  was  merely  irregular.  If  the 
State  board  had  jurisdiction  in  the  premises,  and  its  ac- 
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tion  was  only  irregular,  then  it  is  well  settled  a  court 
of  equity  would  have  no  right  to  enjoin  its  proceedings. 
This  proposition  is  based  upon  the  assumption  that  the 
State  board  of  equalizers,  under  the  provisions  of  the 
act  of  1903,  is  a  court  of  record  clothed  with  certain 
jurisdiction. 

It  is  well  settled  in  this  State  that  the  decrees  of  supe- 
rior courts  are  valid  on  collateral  attack,  even  if  there 
are  irregularities  in  the  proceedings,  if  it  appear  in  the 
record  that  the  court  acquired  jurisdiction  of  the  per- 
son and  of  the  subject-matter  of  the  suit.  Robertson  v. 
Winchester,  85  Tenn.,  171,  1  S.  W.,  781.  The  statute 
under  which  the  present  State  board  of  equalization 
acts  is  chapter  258,  p.  632,  of  the  Acts  of  1903. 

The  board  is  composed  of  the  secretary  of  state,  the 
treasurer,  and  comptroller;  a  majority  of  them  constitu- 
ting a  quorum.  The  board  is  required  to  keep  minutes 
of  each  day's  session,  to  be  signed  by  the  members,  and 
these  records  are  to  he  preserved  in  the  oflBce  of  the  sec- 
retary of  state.  Subsection  4  of  section  38  empowers 
the  board  to  make  rules  and  regulations  for  its  own  gov- 
ernment, and  to  obtain  "such  evidence,  informaticm,  and 
statistics  as  may  be  deemed  material  as  to  the  value  and 
condition  of  properties  to  be  equalized;  to  regulate  and 
prescribe  the  mode  of  tiiking  evidence,  whether  by  affida- 
vit, deposition  or  otherwise." 

In  subsection  5  of  section  38  it  is  provided:  "Said 
board  shall  have  the  power  to  send  any  of  its  members 

117  Tenn— 9 


130  TENNESSEE  REPORTS.      [117  Tenn. 

Briscoe  y.  MoMUlan. 

- 

to  any  portion  of  the  State  to  obtain  information  and 
evidence  deemed  material." 

Subsection  7  of  section  38  provides  as  follows:  "It 
shall  be  the  duty  of  the  State  board  of  equalizers  at  such 
biennial  sessions  to  equalize,  compute  and  fix  the  values 
of  such  properties  as  are  within  its  jurisdiction  by  the 
standard  of  the  actual  cash  value  of  the  same,  and  for 
said  purpose  said  board  shall  have  the  power  to  reduce 
or  increase  values  of  properties  so  that  the  values  of  all 
assessments  equalized  by  said  board  shall  conform  to 
said  standard  of  actual  cash  values.  Equalization  of 
such  properties  may  be  made  by  said  board  by  classifica- 
tions of  properties  and  by  wards,  civil  districts  or  coun- 
ties in  such  manner  afi  it  may  deem  will  best  enable  the 
board  to  justly  and  equitably  equalize  assessments  in 
conformity  with  said  standard:  Provided,  the  State 
board  of  equalization  shall  not  have  the  power  to  raise 
the  taxes  of  a  whole  county  or  reduce  the  same  by  a  per 
cent,  on  the  whole  but  shall  pass  upon  each  piece  of  prop- 
erty specifically  in  raising  or  reducing  taxes." 

Now,  it  is  said  that  the  State  board  of  equalization  is 
expressly  made  a  court  of  record  by  subsection  8  of  sec- 
tion 38  in  the  following  language:  "Said  board  shall 
enter  or  cause  to  be  entered  in  a  book  prepared  for  the 
purpose  a  record  of  its  action  in  equalizing  properties, 
showing  corrections  and  changes  in  assessments,  in- 
creases and  decreases  in  the  values  of  properties  by  per- 
centage or  otherwise,  and  proper  and  necessary  certifi- 
cates of  the  same  shall  be  certified  to  the  clerks  of  the 
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county  courts,  who  shall  make  proper  and  correct  en- 
tries of  the  same  upon  the  tax  books  to  be  turned  over  to 
the  county  trustee.^' 

Subsection  9  of  section  38  provides :  "Said  board  shall 
have  jurisdiction  of  and  it  shall  be  its  duty  to  equalize 
at  said  biennial  sessions  the  assessments  of  all  proper- 
ties in  this  State  except  such  as  are  now  required  by  law 
to  be  equalized  by  the  governor,  secretary  of  state  and 
treasurer/'  etc. 

Subsection  18  of  section  38  provides  that,  before  the 
board  shall  raise,  reduce,  or  in  any  manner  change  the 
assessment  on  the  property  in  any  county,  it  shall  be  the 
duty  of  said  board  to  give  ten  days'  notice  in  writing  to 
the  chairman  of  the  county  court,  or  the  county  judge ; 
and  provide,  further,  before  said  board  shall  reduce, 
raise,  or  in  any  manner  change  the  assessment  of  the 
property  in  any  county,  proof  shall  be  taken  by  said 
board,  and  the  board  shall  have  power  to  issue  sum- 
mons for  witnesses,  etc. ;  and  provided,  further,  that  the 
board  shall  give  its  reasons  for  any  action  they  may 
take,  and  the  evidence  taken  before  said  board  in  its  con- 
sideration of  any  assessment  of  the  property  of  any 
county  shall  be  reduced  to  writing  and  filed  in  the  office 
of  the  secretary  of  state." 

Now,  we  fully  agree  with  the  contention  made  on  be- 
half of  the  State  that  by  the  provisions  of  this  act  the 
said  board  is  constituted  a  quasi  court  of  record,  and 
that  its  findings  in  the  exercise  of  the  jurisdiction  con- 
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feired  upon  it  have  the  force  and  effect  of  judicial  de- 
terminations, and  cannot  be  collaterally  attacked. 

"The  oflBcers  whose  duty  it  is  to  fix  assessments, 
whether  as  original  assessors  or  as  boards  of  equaliza- 
tion and  review  passing  upon  the  work  of  the  assessors, 
act  in  a  judicial  or  quasi  judicial  capacity,  and  their 
findings,  when  made  in  good  faith  and  in  the  exercise  of 
an  actual  jurisdiction,  are  like  the  judgments  of  courts, 
secure  from  collateral  attack."  27  Am.  &  Eng.  Encyc.  of 
Law,  pp.  724,  725. 

Two  well -recognized  exceptions  to  this  rule  are  thus 
stattKl  in  the  same  authority:  "Findings  which  for 
fraud  or  want  of  jurisdiction  are  void  may  be  collater- 
ally at  tucked,  but  an  assessment  will  not  be  rendered 
void,  iiud  thus  exposed  to  a  collateral  attack,  for  irregu- 
larities or  errors  honestly  committed  in  the  exercise  of 
an  official  ciiscretion.'^  27  Am.  &  Eng.  Encyc.  of  Law, 
pp.  725.  720. 

It  lias  already  been  seen  that  no  allegation  of  fraud 
against  the  State  board  of  equalization  is  made  in  the 
bill,  and  it  affirmatively  appears  from  the  recitals  of  the 
bill  that  the  State  board  had  jurisdiction  in  the  prem- 
ises. 

The  gravamen  of  the  bill,  when  properly  understood, 
is  levelwl  at  an  alleged  improper  exercise  of  the  juris- 
diction of  the  court  in  the  mode  of  raising  the  assess- 
ments, viz.,  without  hearing  evidence  in  respect  of  the 
specific  pieces  of  property,  as  required  by  the  statute. 

But,  as  already  shown,  the  State  board  of  equalizers 
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is  a  quasi  court  of  record,  and  its  judgment  cannot  be 
collaterally  attacked  upon  the  ground  that  the  board 
proceeded  in  the  exercise  of  its  jurisdiction  without  hear- 
ing evidence.  A  decree  or  judgment  of  a  court  of  record 
having  jurisdiction  of  a  person  and  subject-matter  is  not 
void  because  the  court  pronounced  said  judgment  with- 
out hearing  evidence.  The  appropriate  remedy  of  re- 
viewing such  a  decree  or  judgment  is  by  appeal  or  writ 
of  error,  or  other  direct  proceeding.  It  cannot  be  col- 
laterally attacked  upon  such  a  ground.  The  allegations 
of  this  bill,  taken  in  their  strongest  light,  complain 
merely  of  irregularities  in  the  mode  of  procedure  and 
noncompliance  with  the  requirements  of  the  statute,  but 
do  not  show  want  of  jurisdiction  on  the  part  of  the  board 
or  that  its  action  was  utterly  void.  The  specific  allega- 
tion is  that  evidence  was  heard  by  the  board  touching 
only  thirty  pieces  of  property ;  whereas,  the  assessment 
of  570  pieces  of  property,  belonging  to  complainant  was 
raised  without  hearing  the  evidence  or  individual  ac- 
tion on  each  specific  piece  of  property.  The  remedy  in 
such  a  case  is  by  certiorari  in  a  court  of  law.  Railroad 
V.  Bate,  12  Lea,  573 ;  ^tate,  ex  rel.,  v.  Taxing  District  of 
Shelby  Coxmty,  16  I^ea,  240. 

In  Railroad  v.  Bate,  supra,  which  was  a  proceeding 
by  certiorari,  it  was  held :  "If  the  board  or  railroad 
assessors  do  not  follow  the  provisions  of  the  statute, 
their  action  is  subject  to  the  revisory  jurisdiction  of  the 
oourts,  invoked  by  certiorari.  Although  the  boards  may 
be  officers  of  the  State  and  proposing  to  discharge  their 
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duties  as  such,  yet,  if  they  leap  the  prescribed  limits  of 
the  law  under  which  they  act,  it  is  the  right  of  those 
about  to  be  injured  to  ask  for,  and  the  duty  of  the  courts 
to  grant,  restraining  relief,  and  this  may  be  done  by  i>e- 
tition  for  writs  of  certiorari  and  supersedeas/' 

For  the  reasons  stated,  the  decree  of  the  chancellor  is 
affirmed,  and  complainants'  bill  dismissed,  with  cost& 
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Virginia  S.  Cowan,  Exx.,  et  al.  v.  M.  H.  Walkbb. 
{Knoxville.    September  Term,  1906.) 

1.  WILLS.     Sisrht  to  contest,  If  disputed,  presents  a  prelim- 
'  inary  controversy,  requiring^  a  decision,  with  rigrht  of  appeal, 

before  the  contest. 
It  is  well  settled  in  this  State  that  the  right  of  a  proposed  con- 
testant to  impeach  a  will,  if  disputed,  presents  a  controversy 
separate  from  and  preliminary  to  the  contest  itself,  in  wihich 
eyldence  may  be  offered  as  to  the  issue  Joined,  and  that  an 
appeal  lies  from  a  decision  thereof,  before  a  contest  is  heard. 
(Post,  pp,  140,  141.) 

Cases  cited  and  approved:  Wynne  v.  Spiers,  7  Hum.,  393;  Keith 
V.  Ragland,  1  Cold.,  474;  Gore  v.  Howard,  94  Tenn.,  581; 
Crocker  v.  Balch,  104  Tenn.,  6;  Ldgon  v.  Hawkes,  110  Tenn., 
514;  Bowers  v.  McGavock,  114  Tenn.,  450. 

2.  SAME.      Bevoking  will  failing  leaves  former  will  in  force. 
If  a  later  substituted  will  revoking  an  earlier  will  fails  for  any 

reason,  the  earlier  will,  if  itself  valid,  remains  in  full  force 
and  effect.     (Post,  pp.  141-143.) 
Cases  cited  and  approved:     Ford  v.  Ford,  9  Hum.,  92;  Stover  v. 
Kendall,  1  Cold.,  661. 

8.  SAJOB.  Heir  left  nothing  under  an  earlier  and  valid  will 
cannot  contest  a  subsequent  will« 
The  heir  and  next  of  kin  of  a  testator,  to  whom  nothing  is  left 
by  an  earlier  and  clearly  valid  will,  is  not  entitled  to  contest 
the  probate  of  a  subsequent  will,  because  he  is  without  sub- 
stantial interest  iPoat,  pp.  141,  143-148.) 
Cases  cited  and  approved:  Wynne  v.  Spiers,  7  Hum.,  393;  Gore 
V.  Howard,  94'  Tenn.,  677. 

4.    SAME,     fiame.     Evidence  of  valid  earlier  unprobated  will 

is  admissible  to  prevent  contest  of  subsequent  will  by  an 

heir  left  nothing  under  earlier  will. 

EMdence  of  the  existence  of  an  earlier  and  clearly  valid,  but 

unprobated  will,  in  which  the  proposed  contestant  is  left  no 
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property,  is  competent  and  admissible  upon  an  issue  as  to 
his  right  to  contest  a  subsequent  will,  though  he  be  an  heir 
and  next  of  kin  of  the  testator.     (Post,  pp.  141,  143-152.) 

Cases  cited  and  approved:  Wynne  v.  Spiers,  7  Hum.,  393;  Gk)re 
V.  Howard,  94  Tenn.,  577;  McCutchen  v.  Loggins,  109  Ala., 
457;  Barksdale  v.  Hopkins,  23  Ga.,  332;  Rudy  v.  Ulrich,  69 
Pa.,  177. 

Case  cited,  criticized,  doubted,  and  distinguished:  Miller  y.  Mil- 
ler, 5  Heisk.,  723. 

6.  SAME.  Same.  Same.  No  estoppel  by  probate  ol  will  to 
rely  on  earlier  will  to  prevent  contest  of  the  later  probated 
will. 
The  proponents  of  a  probated  will  are  not  estopped  to  rely  upon 
an  earlier  and  valid,  but  unprobated  will,  as  a  bar  to  the  right 
of  an  heir  and  next  of  kin  left  nothing  therein  to  contest  the 
probated  will.     {Post,  pp.  148,  149.) 

6.  SAKE.  Proper  judgment  dismissing  petition  to  contest  a 
probated  will  rendered  by  supreme  court  upon  reversal,  with- 
out remandment,  when. 
Upon  reversal  of  a  proceeding  to  set  aside  the  probate  of  a  will 
and  to  have  will  certified  to  the  circuit  court  for  contest  upon 
an  issue  of  deviaavit  vel  non,  the  supreme  court  will,  without 
remandment,  render  the  proper  judgment  dismissing  the  peti- 
tion, where  the  circuit  judge  should  have  rendered  such  Judg- 
ment.    iPosty  pp.  137,  152.) 


FROM  KNOX. 


Appeal  from  the  Circuit  Court  of  Knox  County. — 
JosKPH  W.  Snbei),  Judge. 
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« 

Shields,  Gates  &   Mountcastlb   and   Lucky,  San- 
FOBD  &  PowLBB^  for  Oowan, 

Tbmplbton,  Lindsay  &  Tbmplbton,  for  Walkei 


Mr.  Justice  Shields  delivered  the  opinio  q  of  the 
CJonrt. 

The  defendant  in  error,  claiming  in  the  character  of 
heir,  filed  the  petition  in  the  present  cause  asking  that 
there  be  certified  to  the  circuit  court  of  Knox  county,  to 
be  tried  upon  an  issue  of  devisavit  vel  non,  an  instru- 
ment bearing  date  the  30th  of  November,  1901,  and  prtv 
bated  by  the  county  court  of  that  county  in  April,  1902, 
as  the  last  will  and  testament  of  R.  R.  Swejwon,  then 
lately  deceased.  The  petitioner  alleged  as  a  ground  for 
this  action  that  this  instrument  was  not  the  last  will 
and  testament  of  Mr.  Swepson,  in  that,  for  more  than 
twelve  months  before  his  death,  he  had  been  of  unsound 
mind  and  memory,  and  thus  was  incapacitated  from 
making  a  last  will  and  testatment;  and  further,  that 
the  instrument  in  question  was  the  result  of  undue  in- 
fluence exercised  upon  him.  The  petition  contained  the 
further  averment  that  by  this  instrument  the  petitioner 
was  given  nothing,  but  that  the  whole  of  the  estate,  both 
realty  and  personalty,  by  its  terms  passed  to  others 
named 'as  beneficiaries  therein. 

The  defendants  to  this  petition,  answering,  denied 
that  R.  R.  Swepson  was  mentally  incapable,  at  the  time 
of  making  and  publishing  this  instrument  as  his  last 
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will,  OP  that  it  was  executed  as  the  result  of  undue  in- 
fluence. It  was  also  averred  that,  in  any  event,  the  pe- 
titioner had  no  right  to' contest  this  instrument^  and  as 
to  this  defense  the  answer  contains  the  following  par- 
agraph: "These  defendants  plead  and  aver  that  on 
the  22d  day  of  September,  1900,  the  said  Robert  Redu 
Swepson  made  and  published  a  valid  and  legal  last  will 
and  testament  which  was  witnessed  by  James  Comfort, 
Jno.  E.  Horn,  and  James  C.  Comfort,  in  the  presence  of 
said  testator  and  at  his  request,  and  in  the  presence  of 
each  other,  and  on  the  10th  day  of  April,  1901,  the  said 
testator  made  and  published  a  codicil  to  said  will,  and 
that  by  said  will  and  codicil  he  devised  his  entire  estate 
of  every  kind,  character,  and  description  to  certain  lega- 
tees and  devisees  named  therein,  and  that  the  said  M. 
W.  Walker  was  not  willed  nor  bequeathed  any  part  of 
said  estate  by  said  will  or  codicil.  .  .  .  Defendants 
aver  that  said  will  and  codicil  remained  in  full  force 
and  effect  and  are  still  in  existence,  and  were  never  re- 
voked in  any  way  by  the  said  Swepson,  except  by  the 
execution  of  the  later  will,  now  being  attacked  by  the 
said  Walker  in  this  case.  These  defendants,  therefore, 
aver  that,  even  if  the  will  probated  by  them  in  the  county 
court  of  Knox  county,  on  the  3d  of  April,  1902,  is  invalid 
for  any  of  the  reasons  set  out  in  said  petition,  and  should 
be  set  aside  and  declared  to  be  null  and  void,  the  said 
petitioner,  M.  W.  Walker,  would  not  be  entitled  to  any 
part  of  the  estate  of  the  said  Swepson,  deceased,  and 
that  he  has  no  interest  whatever  in  said  estate,  and  has 
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no  right  in  law  or  equity  to  contest  said  will  of  Novem- 
ber 30,  1901." 

The  county  court  heard  evidence  upon  the  issue  thus 
raised  by  the  answer  as  to  the  right  of  petitioner  to  make 
this  contest,  and  dismissed  his  petition,  from  which  ac- 
tion the  petitioner  prayed  and  was  granted  an  appeal 
to  the  circuit  court.  Upon  the  trial  of  the  cause  ui>on 
the  same  issue  in  this  latter  court,  the  circuit  judge  re- 
versed the  action  of  the  county  court,  sustained  the  pe- 
tition, and  sent  the  case  back  to  that  court  with  a  direc- 
tion that  it  certify  the  will  in  question  to  the  circuit 
court,  for  the  trial  of  the  issue  of  devisavit  vel  non. 
Upon  this  action  error  is  assigned  by  the  defendants  to 
the  petition. 

The  record  shows  that,  at  the  trial  in  the  circuit  court, 
evidence  was  introduced  by  the  petitioner  showing  that 
Robert  Redd  Swepson  died  on  March  23,  1902 ;  that  he 
was  never  married,  and  that  his  next  of  kin  were  his 
nephews  and  nieces,  the  children  of  deceased  sisters; 
that  the  petitioner  was  a  nephew  of  Robert  Redd  Swep- 
son; and  that,  if  the  latter  had  died  intestate,  the  peti- 
tioner would  have  inherited  one-twelth  of  his  estate  un- 
der the  laws  of  Tennessee. 

To  meet  this  case  and  support  the  averment  of  their 
answer  on  the  point  in  question,  the  defendants  pro- 
duced in  open  court  an  instrument  of  writing  purporting 
to  be  the  will  of  R.  R.  Swepson,  dated  September  22, 
1900,  together  with  its  codicil,  dated  April  10,  1901, 
which,  together  disposed  of  the  entire  estate  of  the  testa- 
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tor,  omitting,  altogether,  petitioner  Walker  from  any 
share  in  the  estate.  The  due  legal  execution  and  publi- 
cation of  this  will  and  codicil,  together  with  the  fact 
that^  at  the  time  of  the  execution  thereof,  the  testator 
was  of  sound  mind  and  disposing  memory,  was  shown 
by  uncontroverted  testimony.  It  was  further  shown  by 
the  testimony  of  Mr.  C.  E.  Lucky,  who  was  legal  advi- 
ser of  the  deceased  and  the  draftsman  of  the  will  dated 
November  30,  1901,  that  this  prior  will  was  never  re- 
voked, save  and  except  by  the  execution  of  the  later,  and 
that  the  testator  executed  the  will  of  November  30, 1901, 
to  take  the  place  of  the  will  of  September  22,  1900,  and 
its  codicil  dated  April  10,  1901,  and  that  he  (Lucky) 
kept  both  of  said  wills,  at  the  request  of  the  testator,  and 
had  them  in  his  possession  at  the  time  of  the  testator's 
death. 

All  of  this  evidence  was  excluded,  however,  upon  peti- 
tioner's exception,  and  the  judgment  was  then  rendered, 
as  has  been  already  set  out,  which  is  now  made  the  sub- 
ject of  criticism  on  this  appeal  in  error. 

It  is  well  settled  in  this  State  that  the  right  of  a  pro- 
posed contestant  to  impeach  a  will,  if  disputed,  presents 
a  controversy  separate  from  and  preliminary  to  the  con- 
test itself,  in  which  it  is  competent  for  the  contestant 
and  contestee  to  offer  evidence  as  to  the  issue  joined,  and 
that  an  appeal  lies  from  a  decision  thereof,  before  the 
contest'  is  heard.  Wytin^i  v.  Spiers^  7  Humph.,  393; 
Keith  Y.  Ragla7i,  1  Gold.,  474;  Croclcer  v.  Balch,  104 
Tenn.,  6,  55  S.  W.,  307;  Gore  v.  Hoimrd,  94  Tenn.,  581, 
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30  S.  W.,  730;  lAgon  v.  HmcJces,  110  Tenn.,  514,  75  8. 
W.,  1072 ;  and  Botrers  v.  McOavock,  114  Tenn.,  450,  58 
S.  W.,  893. 

The  plaintiffs  in  error  invoke  this  mle,  upon  the  the- 
ory that,  if  the  present  contest  should  succeed,  the  de- 
fendant in  error  would  be  without  interest  in  the  estate, 
as  the  effect  of  a  finding  that  the  later  will,  which  was 
executed,  according  to  the  testimony  of  Mr.  Luck^,  to 
take  the  place  of  and  as  a  substitute  for  the  earlier  one, 
was  invalid  on  either  of  the  grounds  alleged  in  the  pe- 
tition, would  be  that  the  earlier  one  remains  in  force, 
and  by  that,  the  defendant  in  error,  in  the  disposition 
of  the  entire  estate  to  other  beneficiaries,  is  left  without 
any  substantial  interest  therein;  and,  this  being  so,  he 
is  not  entitled  to  make  the  present  contest. 

If  the  testimony  directed  to  this  point  is  competent, 
then  we  think  the  petitioner  must  be  repelled,  as  the  rule 
of  law  is  well  settled  that,  if  the  later  will  fails  for  any 
reason,  the  earlier  will  remains  in  full  force  and  effect. 

This  rule  is  announced  by  various  text-writers  on  the 
subject  and  has  been  often  applied  by  the  courts,  espec- 
ially where  the  earlier  will  is  canceled  by  the  testator 
with  the  purpose  of  making  a  new  one,  which,  in  some 
way,  is  disappointed.  The  rule  is  thus  stated  by  Mr.  Jar- 
mon,  in  his  work  on  Wills  (volume  1,  p.  294)  :  '^And  it 
may  be  observed  that,  where  the  act  of  cancellation  or 
destruction  is  connected  with  the  making  of  another 
will  so  as  fairly  to  raise  the  inference  that  the  testator 
meant  the  revocation  of  the  old  to  depend  upon  the  effl- 
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cacy  of  the  new  disposition,  such  will  be  the  legal  effect 
of  the  transaction;  and,  therefore,  if  the  will  intended 
to  be  submitted  is  inoj)erative  from  defect  of  attestation, 
or  any  other  cause,  the  revocation  fails  also,  and  the  ori- 
ginal will  remains  in  force.'^ 

Mr.  Pritchard,  in  his  valuable  work  on  Wills  and  Ad- 
ministration, in  section  272,  states  the  rule  in  very  sim- 
ilar language. 

But  the  operation  of  the  rule  is  not  confined  to  cases 
of  cancellation.  Mr.  Page,  in  his  recent  work  on  Wills, 
in  section  257,  says  in  the  following  language:  "The 
testator  may  not  at  the  time  he  performs  the  act  be  com- 
petent to  make  a  will,  and  in  such  case  he  cannot  form 
the  intention  to  revoke  a  will.  A  will  can  only  be  re- 
voked by  a  person  of  suflScient  age,  mind,  and  memory  to 
make  a  valid  will.  .  .  .  Since  the  intention  to  revoke 
is  an  essential  element  of  revocation  by  it,  manifest  on 
the  will,  it  follows  that,  where  such  outward  act  is 
caused  by  the  undue  influence  of  another,  it  is  not  a  revo- 
cation.-' 

These  authors  support  their  text  by  reference  to  many 
cases  from  courts  of  last  resort,  among  them  being  Ford 
V.  Ford,  7  Humph.,  92;  and  Stover  v.  Kendall^  1  Cold., 
561.  In  the  first  of  these  cases,  from  our  own  reports^ 
the  rule  is  indirectly  recognized.  It  is  there  said  that,  if 
a  testator  of  unsound  mind  order  his  will  to  be  burned, 
and  it  is  burned,  it  will  be  established  after  his  death  as 
it  existed  in  its  integral  state,  if  that  be  ascertainable; 
if  it  be  not  burned,  there  would  be,  of  course,  no  revoca- 
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tion.  In  Stot^er  v.  Kendall,  the  rule  is  directly  recog- 
nized. It  is  there  said:  "Obliteration  and  interlinea- 
tion are  inoperative  to  change  a  will  if  made  with  a  view 
of  making  a  different  disposition  which  is  not  effectually 
carried  out.  So,  if  such  change  of  purpose  is  not  carried 
out  betause  of  sudden  death,  or  any  other  cause,  or  the 
attempted  disposition  is  invalid,  the  canceling  of  the 
first,  being  dependent  thereon,  is  null  and  void,  and  does 
not  effect  the  revocation  of  the  original  will,  but  it  will 
stand  as  it  was  before  the  cancellation.  In  1  Has.,  143, 
Sir  John  Mitchell  says  that  such  cancellation,  ^being 
preparatory  to  the  deceased  making  a  new  will  and  con- 
ditional only,  was  not  a  revocation.'  In  1  Williams  on 
Executors,  and  notes,  this  doctrine  is  fully  sustained.  If 
the  new  disposition  fails  for  want  of  proper  attestation, 
the  effect  is  the  same  according  to  these  authorities." 

The  question,  then,  arising  is:  Can  the  unprobated 
will,  of  date  September  22,  1900,  made  when,  ui)on  the 
uncontroverted  testimonv  in  this  record,  the  testator  was 
of  sound  mind  and  memory,  be  relied  upon  in  bar  of 
petitioner's  right  to  contest  the  later  will,  which  was 
made  as  a  substitute  for  the  prior  will?  In  other  wards, 
can  this  earlier  unprobated  will  be  introduced  in  evi- 
dence to  show  that,  while  petitioner  had  an  apparent 
interest  as  heir,  vet  he  is  without  substantial  interest 
in  the  estate,  even  if  he  should  succeed  in  the  present 
contest? 

In  McCutchen  v.  Tjogfjins,  109  Ala.*  457,  19  South., 
810,  the  facts  were  as  follows:    The  bill  was  filed  by 
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complainants  under  the  authority  of  the  Alabama  statr 
ute  to  contest  an  instrument  executed  in  the  year  1876, 
and  after  death  probated  as  the  last  will  of  the  testatrix. 
In  this  instrument  the  complainants  were  not  provided 
for.  The  ground  alleged  for  the  contest  was  that  a  later 
will  made  by  the  testatrix,  in  February,  1888,  gave  an 
interest  in  the  estate  to  the  complainants,  and  that  this 
later  will  contained  a  clause  of  revocation  of  all  former 
\^ills.  To  this,  among  other  defenses,  the  resiK)ndent, 
who  claimed  under  the  probated  will,  set  up  in  reply 
that  in  June,  1888,  the  testatrix  executed  another  w^ill 
in  which  she  revoked  all  other  wills  previously  made  by 
her,  except  that  of  1876,  already  probated,  and  that,  by 
this  last  will,  the  will  of  1876  with  its  disposition  of 
property  was  expressly  reaflBrmed.  This  last  and  con- 
firmatory will  had  not  been  probated. 

The  case  went  to  the  jury  and  they  found  the  unpro- 
bated  instrument  of  June,  1888,  to  be  the  last  will  of 
the  testatrix,  and  upon  this  finding  the  bill  of  complain- 
ant was  dismissed.  By  appeal  the  case  was  carried  to 
the  supreme  court  of  Alabama,  where  it  was,  in  sub- 
stance, held :  First,  that  the  complainants  had  no  status 
in  court  to  contest  the  will  of  1876  save  as  beneficiaries 
under  the  unprobated  will  of  1888,  but  that  as  such  bene- 
ficiaries they  did  have  the  right  to  impeach,  if  they  could, 
the  earlier  will;  second,  that  in  meeting  this  attack  of 
the  complainants  the  contestee  could  avail  himself  of  the 
unprobated  will  of  June,  1888,  which  reaffirmed  the  will 
of  1876. 
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To  the  argument  of  complainants  "that,  bb  the  chan- 
cery court  had  no  jurisdiction  to  probate  the  third  will, 
the  verdict  of  the  jury  finding  this  to  be  the  last  will  and 
testament  of  the  deceased  did  not  authorize  the  rendi- 
tion of  any  decree,"  the  court  said  it  was  without  merit, 
for  "complainants  can  have  no  standing  in  court  except 
upon  establishing  the  second  instrument  as  a  last  will 
and  testament.  The  verdict  of  the  jury  was  adverse  to 
them  on  this  issue.  It  is  of  no  concern  to  complainants 
whether  the  first  or  last  will  be  probated,  or  whether  any 
will  be  probated,  if  it  be  true  that  the  instrument  under 
which  they  claim  is  not  a  valid  last  will  and  testament." 

In  other  words,  the  court  there  holds  that  a  contestee 
may  rely  upon  an  linprobated  will  for  the  purpose  of 
showing  that  the  contestant  had  no  real  interest  in  the 
estate,  and  this,  although  it  appeared  that  a  former  will 
in  favor  of  the  contestee  had  already  been  admitted  to 
probate.  It  is  evident  that  the  court  did  not  regard  the 
probate  of  the  earlier  will  as  being  an  estoppel  upon  the 
contestee  to  rely  for  his  defense  upon  a  later  unprobated 
instrument. 

Barksdale  v.  Hopkins,  23  Ga.,  332,  presents  a  case 
famishing  an  analogy  of  value  in  the  consideration  of 
the  question  at  bar.  The  facts  in  that  case  were  that  one 
Barksdale  propounded  a  writing,  dated  in  1848,  for  pro- 
bate as  the  will  of  one  Mrs.  Bunkley.  To  the  admission 
of  this  writing  to  probate  certain  of  the  next  of  kin  of 
the  deceased  entered  a  caveat j  resting  on  several  grounds. 
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Among  these  was  this:  That  the  will  offered  for  pro- 
bate was  by  the  testatrix  during  hep  lifetime  canceled 
by  an  obliteration  of  the  seal  attached  thereto,  with  the 
intention  thereby  of  revoking  it ;  and,  further,  that  in 
1850  she  executed  in  the  presence  of  witnesses  an  instru- 
ment in  writing  whereby  she  expressly  revoked  all  for- 
mer wills  by  her  made.  This  later  will  was  neither  pro- 
bated, nor  was  it  offered  for  probate.  To  the  admission 
of  this  instrument  in  evidence  to  show  revocation  of  the 
earlier  will,  the  counsel  for  the  proi)ounder  of  the  earlier 
will  presented  objections,  one  of  which  is  thus  stated  in 
the  opinion  of  the  court :  "They  said  that,  in  every  case 
in  which  an  instrument  is  to  be  used  as  a  will,  one  single 
case  excepted,  the  only  evidence  admissible  in  proof  of 
the  instrument  is  the  judgment  of  the  probate  court  es- 
tablishing  the  instrument  as  a  will;  that  the  single  ex- 
cepted case  is  that  in  which  the  instrument  itself  is  being 
offered  for  probate  to  a  probate  court ;  that  this  instru- 
ment was  not  itself  being  offered  for  probate;  therefore 
that,  if  the  purpose  of  the  caveators  was  to  use  this  in- 
strument, including  the  revocatory  words,  as  a  will,  then 
the  evidence  of  a  person  subscribing  the  instrument  as  a 
witness  was  not  admissible  as  proof  of  the  instrument" 
To  this  objection  the  court  made  the  following  answer : 
"Now,  that  this  proposition  may  be  true,  a  second  one 
has  to  be  true,  to  wit,  this :  That  in  a  probate  court  a 
will  can  have  no  revocatory  efllcacy,  unless  it  has  been 
admitted  to  probate,  or  is  offering  itself  for  probate.  Is 
then  this  latter  proposition  true? 
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*1f  a  man  by  will  gires  property  to. A,,  and  by  a  sec- 
ond will  gireB  the  same  property  to  B.,  and  B.  dies  before 
A.,  or  B.  is  a  pa*son  that  by  reason  of  some  disability 
cannot  take  the  property  given^  the  second  revokes  the 
first;  and  yet,  in  both  of  these  cases,  the  second  will  is 
Toid  [citing  anthorities] .  This  proposition  I  believe,  is 
not  dispnted. 

^fThese  are  cases  in  which  it  cannot  be  true  that  the 
revoking  will  was  admitted  to  probate.  The  revoking 
will  was  void.  They  are  cases,  too,  in  which  it  cannot 
be  tme  that  the  revoking  will  offered  itself  for  probate ; 
that  a  will  professing  itself  to  be  revoked  should  yet 
offer  itself  for  probate  is  absurd. 

"This  second  proposition,  then,  is  not  trua  What  is 
the  true  proposition  on  the  subject  to  be  deduced  from 
these  cases?  It  would  s^m  to  be  this :  That,  whenever 
a  will  is  efficacious  for  the  purpose  of  revoking  a  former 
will,  a  probate  court  may  take  notice  of  it  for  the  pur- 
pose, although  such  will  is  one  that  has  not  been  ad- 
mitted to  probate,  or  even  one  that  is  not  capable  of 
being  admitted  to  probate/' 

Thus  it  will  be  seen,  in  the  first  of  these  cases,  a  con- 
testant was  repelled  by  an  unprobated  will,  and,  in  the 
second,  an  instrument,  which  was  not  only  unprobated, 
but  not  offered  for  probate,  was  held  to  be  competent  as 
evidence  to  defeat  the  probate  of  an  earUer  will,  which 
was  propounded  for  probate.  If  these  authorities  are 
sound  (and  in  Rudy  v.  XJlrich^  69  Pa.,  177,  8  Am.  Rep., 
238,  the  supreme  court  of  Pennsylvania  said  the  propo- 
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sition  announced  in  the  Barksdale  Case  "was  too  clear 
to  be  doubted''),  we  are  at  a  loss  to  understand  why 
plaintiffs  in  error  may  not  avail  themselves  of  the  un- 
probated  will  of  1900  to  defeat  the  defendant  in  error  in 
his  effort  at  a  contest  in  the  present  case.  As  was  said 
by  the  Alabama  supreme  court,  in  the  McCutchen  Cdse, 
that  it  is  unprobated  does  not  concern  him.  He  takes 
nothing  under  the  instrument,  and  therefore  he  is  not 
affected  whether  it  be  probated  or  not. 

But,  for  the  petitioner,  it  is  said,  though  it  should 
turn  out  that  he  has  no  interest  in  this  estate,  yet,  as  heir 
he  has  an  apparent  interest^  and  this  entitles  him  to 
make  this  contest. 

Under  our  authorities,  however,  a  contestant  must 
have  a  substantial  interest  which  is  to  be  served  by  his 
contest.  Wynne  v.  Spiers,  supra,  and  the  various  cases 
citing  it. 

Let  it  be  granted,  however,  to  the  petitioner,  that 
prima  faoie^  being  one  of  the  next  of  kin  of  the  deceased, 
he  had  the  right  claimed  for  him  by  his  counsel,  yet  we 
think  this  prima  fade  case  is  necessarily  met  and  de- 
stroyed by  the  existence  of  the  earlier,  valid,  but  unpro- 
bated, will.  This  leaves  him  a  stranger  to  the  estate, 
and  as  such  without  any  right  of  contest. 

It  is  insisted,  however,  that,  having  probated  the  last 
will,  the  plaintiffs  in  error  are  estopped  from  relying  on 
the  earlier  will  for  any  purpose,  that  they  will  not  be  per- 
mitted to  occupy  the  inconsistent  i)Ositions  of  relying 
upon  the  last  will,  and  setting  up  the  earlier  one  as  a 
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bar  to  plaintiflPs'  contention.  We  think  this  insistence 
carries  the  rule  of  estoppel  beyond  its  natural  limits.  It 
is  true  that  the  judgment  of  probate  of  a  will  pronounced 
by  a  court  of  competent  jurisdiction,  even  in  common 
form,  binds  all  parties  until  revoked  upon  an  issue  of 
devisiwit  vel  non.  But  this  was  not  the  issue  that  was 
being  tried  by  the  court,  and  therefore  the  evidence  of 
the  unprobated  will  was  not  directed  to  it  The  ques- 
tion, and  the  only  question,  then  in  controversy  was  as 
to  the  right  of  petitioner  to  make  this  contest.  The  evi- 
dence was  offered  only  for  the  purpose  of  showing  that 
he  was  without  any  peal  interest  in  the  estate. 
If  petitioner  had  executed  a  release  of  all  interest 
in  this  estate,  it  would  have  been  competent  for  the  plain- 
tiffs in  error  to  show  that  fact  as  a  conclusive  answer  to 
his  claim  to  contest  Gore  v.  Howard^  94  Tenn.,  577,  30 
S.  W.,  730.  / 

The  question  as  to  the  release  of  interest  in  the  testa- 
tor's estate,  and  its  effect  upon  the  rights  of  the  parties, 
though  next  of  kin,  to  raise  the  issue  of  devisavit  vel  non 
upon  his  will,  did  not  arise  incidentally  in  the  case  last 
cited ;  nor  was  it  disposed  of  in  an  incidental  way  by  this 
court  upon  appeal.  To  the  contrary,  the  question  went 
to  the  core  of  the  issue  then  being  tried,  and  it  was  held 
that,  save  as  to  one  of  the  parties,  who  claimed  that  she 
had  never  signed  a  release,  or  authorized  any  one  to  sign 
for  her,  and  whose  evidence  tending  to  show  that  fact 
was  rejected  by  the  trial  judge,  the  judgment  of  the 
court  below,  holding  that  the  contestants  who  executed 
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these  releases  were  barred  from  maintaining  the  proceed- 
ings was  sustained  bj  this  court 

If  it  be^  as  was  held  in  that  case,  that  it  was  com- 
petent to  determine  the  question  as  to  the  effect  of  these 
releases  upon  the  right  of  contestants  to  impeach  the 
proliated  will  of  the  testator,  it  would  seem  that  a  court 
should  equally  hare  power  to  adjudge  the  same  question, 
arising,  as  it  did  in  this  case,  upon  an  unprobated  will, 
confessedly  ralid  in  every  respect,  disinheriting  the  con- 
testant. In  each  case  the  contestant  is  shown,  by  the 
evidence  offered,  to  be  without  substantial  interest  in 
the  controversy.  If  the  one  is  to  be  repelled  by  his  own 
act,  why  should  not  the  other  by  the  act  of  the  person 
who  had  the  estate  to  bestow  or  withhold  at  his  pleaa- 
ure? 

We  find  nothing  in  our  cases,  unless  it  be  in  Miller  ▼. 
Miller,  6  Heisk.,  723,  which  conflicts  with  this  view.  In 
Wynne  v.  Spiers,  supra,  a  husband  instituted  a  proceed- 
ing to  contest  the  will  of  his  deceased  wife,  and  the  ex- 
ecutor, in  bar  of  his  claim,  set  up  a  deed  of  marriage 
settlement  made  by  the  husband  and  wife,  and  also  a 
compromise,  or  agreed  decree,  rendered  by  the  chancery 
court  settling  the  respective  rights  of  the  husband  and 
the  wife  as  to  the  estate  o^f  the  wife.  As  to  these  de- 
fenses, the  court  said :  '^It  is  insisted  that  the  stipula- 
tions of  the  deed  of  marriage  settlement  of  1844  are  such, 
in  point  of  legal  effect,  as  to  exclude  him  from  the 
succession  to  her  separate  property,  even  if  she  had  made 
no  wilL    We  think  this  is  very  probably  so.    But  we 


9  Gates]        BEPTEMBEB  TERM,  1906.  151 


Cowan  V.  Walker. 


should  hesitate  to  give  to  these  instruments  in  this  inci- 
dental way  the  effect  claimed  for  them  of  presenting  an 
issue  upon  the  validity  of  the  will  at  the  instance  of 
one  whose  relations  to  the  testatrix  gave  to  him  the  ap- 
parent right  to  make  up  such  issue.  But  we  feel  con- 
strained to  give  a  larger  operation  to  the  decree  of  the 
chancery  court  at  its  October  term,  1844.  The  form  and 
matter  of  this  decree  are  alike  an  estoppel  against  the 
husband  disputing  the  will  of  the  wife,  or  obtaining  a  re- 
probate of  the  same." 

From  this  it  will  be  seen  that  the  court  did  not  rule 
that  the  deed  of  marriage  settlement  was  incompetent 
on  the  issue  then  l)eing  tried,  but  simply  expressed  hes- 
itancy in  giving  the  eflPect  to  it  on  the  trial  of  this  pre- 
liminary issue  claimed  by  the  contestee.  The  case  pre- 
sented another  ground  upon  which  the  contestant  was 
clearly  barred  from  maintaining  his  suit;  that  is,  the 
agreed  decree  referred  to,  and  without  determining  the 
other  point,  the  estoppel  was  rested  upon  that.  How- 
ever, the  doubt,  or  hesitancy,  there  expressed  as  to  the 
incompetency  of  such  an  instrument  as  evidence  on  the 
matter  in  question,  we  think,  is  set  at  rest  in  Qore  v. 
Hotcnrd,  supra,  for  the  release  there  held  to  be  c(>iiip<'- 
tent  had  no  superior  evidential  efficacy  to  the  marriage 
settlement  relied  upon  in  the  earlier  case. 

In  Miller  v.  Miller,  supra,  a  contest  over  the  will  of  a 
deceased  husband  was  instituted,  in  part,  by  a  widow, 
who  had  dissented  from  it  within  the  statutory  period, 
and,  among  other  objections,  it  was  urged  that  she  could 
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not  maifltain  the  contest,  as  by  her  dissent  she  had  cut 
herself  oflf  from  all  interest  under  the  will.  The  court 
confessed  that  the  objection  presented  a  serious  difB- 
culty,  and  one  with  regard  to  which  there  was  much 
trouble  in  reaching  a  conclusion.  It  was  determined, 
however,  in  view  of  our  statutes  fixing  the  time  and  the 
circumstances  under  which  a  widow  shall  dissent,  that 
her  right  to  contest,  notwithstanding  her  dissent,  would 
be  maintained.  It  would  seem  that,  having  dissented 
from  the  will,  and  thereby  having  placed  herself  on  the 
same  plane  with  a  widow  whose  husband  died  intestate, 
she  would  have  no  further  interest  in  the  will,  and  that 
her  contest  should  not  have  been  maintained.  However 
this  may  be,  yet  we  do  not  think  the  case,  which  for 
authority  must  be  confined  to  its  exact  facts,  conflicts 
with  the  view  that  we  have  already  expressed  in  this 
opinion.  We  are  satisfied  that  the  evidence  adduced  by 
the  plaintiffs  in  error  as  to  this  unprobated  will  was 
competent,  and  that  the  trial  judge  was  in  error  in  ex- 
cluding it.  Upon  this  evidence  it  is  clear  to  us  the  con- 
testant had  no  substantial  interest,  and  that  he  was  with- 
out right  to  maintain  this  contest. 

This  court,  therefore,  reversing  the  action  of  the  trial 
judge,  and  rendering  the  judgment  which  he  should  have 
given,  orders  that  the  petition  in  this  cause  be  dismissed, 
at  the  cost  of  the  petitioner. 
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liBWis  Leonhabdt  &  Co.  V.  W.  H.  Small  &  Co.  et  al. 
(Knoxville.    September  Term,  1906.) 

1.  BILLS  AHD  NOTES.  Bank  purchasing^  sight  drafts  with 
hills  of  lading  attached  and  receiving  payment  is  not  liable 
lor  breach  of  original  contract  of  sale,  when. 
A  bank  purchEsing,  for  full  value  and  In  due  course  of  trade, 
negotiable  sight  drafts  drawn  by  the  sellers  of  hay,  In  favor 
of  themselves  and  against  the  buyers,  to  each  of  which  Is  at- 
tached a  bill  of  lading,  is  not  a  purchaser  of  the  hay,  and  its 
presentation  of  the  drafts  for  payment  does  not  constitute  a 
contract  by  the  bank  to  sell  the  hay  to  the  drawees,  and  the 
bank  receiving  payment  of  such  drafts  is  not  liable  for  the 
breach  of  the  original  contract  of  sale  as  to  the  quality  of  the 
hay.     {P08t,  pp.  155-166.) 

Cases  cited  and  approved:  Hoffman  v.  Bank,  12  Wall.,  181;  Goetz 
T.  Bank,  119  U.  S.,  551,  555,  556;  Tolertson  &  Stetson  Co.  v. 
Bank  (Iowa),  84  N.  W.,  930,  50  L.  R.  A.,  779,  780;  Axpin  v. 
Owens,  140  Mass.,  144;  Flournoy  v.  Bank,  78  Ga.,  222;  Nowak 
V.  Stone  Co.,  78  Dl.,  307;  Law  v.  Brlnker,  6  Colo.,  555;  Hays 
V.  Hathorn,  74  N.  T.,  486;  Shafer  v.  Bronenberg,  42  Ind.,  89. 

Cases  cited  and  distinguished:  Ochs  v.  Price,  6  Heisk.,  484,  488; 
Bank  v.  Bank,  91  T7.  S.,  92,  98. 

Cases  cited  and  disapproved:  Landa  v.  Lattin,  19  Tex.  Civ.  App., 
246;  Finch  v.  Gregg,  126  N.  C,  176;  Haas  v.  Bank  (Ala.),  39 
South.,  129,  1  L.  R.  A.  (N.  S.),  242;  Searles  v.  Smith  Grain 
Co.  (Miss.),  32  South.,  287. 

8.    SAKE.    Same.     Purchase  of  bills  of  lading  and  in  effect  the ' 
goods  embraced  therein  by  a  national  bank  is  ultra  vires, 
and  no  consequent  obligation  is  enforceable  against  it. 
If  the  purchase  by  a  national  bank  of  drafts  la  in  fact  a  pur- 
chase of  the  bills  of  lading  attached,   and  in  legal  effect  a 
purchase  of  the  goods  covered  by  the  bills  of  lading,  then  the 
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entire  transaction  is  ultra  vires,  and  no  obligation  arising  there- 
from can  be  enforced  against  the  bank,  and  no  recovery  can  be 
had  by  the  drawees  and  original  purchasers  of  the  goods 
against  the  bank  for  the  breach  oi  the  contract  as  to  the 
quality  of  the  goods.    (Post,  pp,  164,  165.) 

U.  S.  Revised  Statutes  cited  and  construed:     Sec.  51S6. 

Cases  cited  and  approved:  Marble  Co.  v.  Harvey,  92  Tenn.,  115; 
Bank  v.  Kennedy,  167  U.  S.,  865;  Bank  v.  Hawkins,  174  U.  S., 
S65. 

8.  8A.ME.  Same.  Bank's  restrictive,  but  surplusage,  indorse- 
ment on  all  but  three  dralts  to  which  bills  of  lading  are  at- 
tached does  not  render  the  bank  liable  as  to  the  bills 
attached  to  drafts  not  so  indorsed. 
Where  a  bank,  purchasing  sight  drafts  drawn  by  the  sellers  of 
hay  upon  the  buyers,  indorses  all  the  drafts  but  three  with 
a  statement  that  it  is  not  responsible  for  the  quantity,  quality, 
or  delivery  of  the  goods  covered  by  the  bills  of  lading,  such 
bank  is  not  thereby  rendered  liable  for  inferiority  in  the  con- 
tract quality  of  the  goods  covered  by  the  three  bills  of  lading, 
attached  to  drafts  not  so  indorsed,  because  such  indorsement 
Is  mere  surplusage.     {Post,  pp.  166,  167.) 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. 
Joseph  W.  Sxeeh,  Chancellor. 

John  W.  Green,  for  complainants. 

Shields,  Cates  &  Mountcastle,  fop  defendants. 
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Mb.  JusnOB  Wilkes  delivered  the  opinion  of  the 
Court. 

The  complainants,  Lewis  Leonhardt  &  Co.,  brought 
this  suit  against  W.  H.  Small  &  Go.y  of  Evansyille,  In- 
diana, the  Fourth  National  Bank,  of  Cincinnati,  Ohio, 
and  the  Mechanics'  National  Bank,  of  Knoxville,  Ten- 
nessee, to  recover  the  sum  of  f 300  damages  for  the 
breach  of  a  contract  which  complainants  made  with 
W.  H.  Small  &  Co.  to  purchase  from  them  ten  car  loads 
of  No.  1  timothy  hay.  The  facts  reported  by  the  court  of 
chancery  appeals  are  as  follows: 

The  complainants,  Lewis  Leonhardt  &  Co.,  who  reside 
in  Knoxville,  Tennessee,  contracted  to  buy  from  W.  H. 
Small  &  Co.,  who  reside  at  Evansville,  Indiana,  ten  car 
loads  of  No.  1  ti  mouthy  hay  at  f  15  per  ton  f.  o.  b.  cars 
at  Knoxville.  W.  H.  Small  &  Co.  shipped  ten  car  loads 
of  timothy  hay  to  Knoxville  on  bills  of  lading  issued 
to  their  own  order.  They  drew  sight  drafts  on  Lewis 
Leonhardt  &  Co.,  payable  to  themselves,  and  attached 
one  of  said  bills  of  lading  to  each  of  said  drafts.  They 
sold  all  of  said  drafts  to  the  Citizens^  National  Bank, 
of  Evansville,  Indiana,  for  full  value,  and  in  the  due 
course  of  trade,  and  these  drafts  were  sold  in  turn  by 
said  bank  to  the  Fourth  National  Bank,  of  Cincinnati, 
Ohio,  and  by  it  to  the  Mechanics'  National  Bank,  of 
Knoxville,  Tennessee,  for  full  value  and  in  the  due 
course  of  trade.  The  Mechanics'  National  Bank  pre- 
sented the  drafts  to  Lewis  Leonhardt  &  Co.  for  accept- 
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ance  and  payment,  and  they  accepted  and  paid  them  all, 
and  the  drafts  were  delivered  to  them. 

When  Lewis  Leonhardt  &  Co.  unloaded  the  hay  they 
discovered  that  it  was  not  No.  1  timothy  hay,  and  that 
it  was  worth  |300  less  than  the  hay  they  had  contracted 
to  buy.    Thereupon  they  brought  this  suit  and  attached 
the  money  that  they  had  paid  to  the  Mechanics^  National 
Bank  on  the  drafts.    They  charged  that  the  money  be- 
longed to  W.  H.  Small  &  Co.,  and  the  Fourth  National 
Bank,  of  Cincinnati,  the  Mechanics'  National  Bank,  of 
Knoxville,  and  W.  H.  Small  &  Co.,  were  all  liable  to 
them  for  the  breach  of  the  contract  by  W.  H.  Small  & 
Co.  to  ship  them  No.  1  timothy  hay,  and  they  prayed 
for  a  decree  against  all  of  the  defendants  for  said  sum 
of  f 300.    The  court  of  chancery  appeals  finds  as  a  fact 
that  the  money  attached  did  not  belong  to  W.  H.  Small 
&  Co.,  but  that  it  belonged  to  the  Mechanics'  National 
Bank  when  it  was  attached.    Small  &  Co.  never  entered 
their  appearance  to  this  suit,  and  are  not  before  the 
court.    The  complainants  do  not  ask  for  a  decree  against 
them. 

The  chancery  court  and  the  court  of  chancery  appeals 
have  both  rendered  decrees  against  the  Fourth  National 
Bank,  of  Cincinnati,  and  the  Mechanics'  National  Bank, 
of  Knoxville,  for  |300  damages  and  costs,  and  the  cause 
is  now  before  this  court  upon  defendants'  appeal  and 
assignments  of  error  to  the  decree  of  the  court  of  chan- 
cery appeals. 

The  theory  of  complainants,  which  was  adopted  by  the 
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lower  courts,  is  that  when  the  defendant  banks  purchased 
said  drafts  they  became  the  owners  of  the  hay,  and  re- 
sponsible for  the  performance  of  Small  &  Co.'s  contract 
for  its  sale  as  to  quality,  quantity,  and  delivery,  and  are 
liable  for  damages  to  the  purchaser  for  Small  &  Co.'s 
breach  of  the  contract  in  any  of  said  respects,  although 
the  drafts  were  negotiable,  and  said  banks  are  innocent 
purchasers  thereof,  and  on  presentation  to  the  drawees, 
Lewis  Leonhardt  &  Co.,  they  unconditionally  accepted 
and  paid  drafts. 

Complainants'  contention  is  supported  by  the  cases  of 
Tjanda  v.  Ijattin  Bros,,  19  Tex.  Civ.  App.,  246,  46  S.  W., 
48;  Finch  v.  Gregg,  126  N.  C,  176,  35  S.  E.,  251,  49  L. 
B.  A.,  679;  and  J.  0.  Haas  &  Co,  v.  Citizens^  National 
Bank,  supreme  court  of  Alabama,  reported  in  39  South., 
129, 1  L.  R.  A.  (N.  S.),  242;  Searles  v.  Smith  Gram  Go. 
(Miss.),  32  South.,  287. 

The  case  of  Finch  v.  Gregg,  126  N.  C,  176,  35  S.  E., 
251,  49  L.  K.  A.,  679,  did  not  meet  the  approval  of  the 
annotators  of  that  valuable  set  of  reports,  and  many 
cases  are  cited  to  show  that  the  rule  laid  down  in  the 
case  is  unsound  and  out  of  line  with  the  great  weight  of 
authority,  and  he  concludes  his  notes  and  criticism  as 
follows': 

"From  these  cases,  all  of  which  hold  that  after  a  draft 
attached  to  a  bill  of  lading  is  accepted  the  consignee  be- 
comes absolutely  liable  on  the  acceptance,  and  that  after 
payment  thereon  is  made  he  cannot  recover  it  back,  not- 
withstanding any  failure  of  consideration  between  him 
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and  the  drawer,  it  would  seem  that  the  decision  in  the 
main  case,  and  in  lAinda  v.  Lattin  Bros.,  19  Tex.  Civ. 
App.,  246,  46  S.  W.,  48,  supra,  were  based  on  a  wrong 
principle,  and  that,  if  the  right  principle  had  been  con- 
sidered, the  decisions  must  have  been  diflferent.'' 

The  American  &  English  Encyclopedia  of  Law,  citing 
many  cases  in  support  thereof,  lays  down  the  true  rule 
in  these  words : 

"The  payee  of  a  bill  of  exchange  occupies  in  relation 
to  the  acceptor  the  position  of  a  bona  fide  holder,  and, 
therefore,  between  the  payee  and  acceptor,  no  want,  fail- 
ure, or  other  defect  of  consideration  existing  between 
the  drawer  and  the  acceptor,  can  be  shown. 

"And  this  is  true  although  the  drawee  has  been  in- 
duced to  accept  the  bill  by  means  of  a  fraud,  such  as 
attaching  thereto  a  forged  or  fraudulently  altered  secur- 
ity or  bill  of  lading.'' 

See  4  Am.  and  Eng.  Ency.  of  Law  (2d  Ed.),  198,  199, 
and  authorities  there  cited. 

In  the  case  of  Christian  J.  Hoffman  et  al.  v.  National 
City  Bank  of  Milivaukee,  12  Wall.  (U.  S.),  181,  20  L. 
Ed.,  366,  the  supreme  court  of  the  United  States,  speak- 
ing upon  this  subject,  said: 

"Where  bills  of  exchange  were  drawn,  accompanied 
with  forged  bills  of  lading,  and  were  discounted  by  a 
bank,  and  subsequently  accepted  and  paid  by  the  ac- 
ceptors, they  cannot  recover  back  from  the  bank  the 
money  paid  by  them,  on  the  ground  of  the  forgery  of 


9  Gates]        SEPTEMBEE  TERM,  1906.  159 

Leonhardt  t.  Small. 

the  bills  of  lading,  of  which  the  bank  was  ignorant  at 
the  time  of  their  discount. 

**Proof  that  the  bills  of  lading  were  forgeries  could  not 
operate  to  discharge  the  liability  of  the  acceptors  to  pay 
the  amounts  to  the  payees  or  their  indorsees,  where  the 
payees  were  ignorant  holders,  having  paid  value  for  the 
same  in  the  usual  course  of  business. 

"It  is  immaterial,  in  that  regard,  whether  the  bills 
were  accepted  while  in  the  hands  of  the  drawer  and  at 
his  request,  or  whether  they  had  passed  into  the  hands 
of  the  payee  before  acceptance,  and  were  accepted  at  his 
request'' 

In  the  case  of  Goetz  v.  Bank  of  Kansas  City,  119  U.  S., 
551,  7  Sup.  Ct,  318,  30  L.  Ed.,  515,  a  bank  discounted 
several  drafts  with  bills  of  lading  attached.  The  con- 
signee, after  accepting  and  paying  several  of  the  drafts, 
discovered  that  the  bills  of  lading  were  forged,  where- 
upon he  refused  to  pay  one  draft  which  he  had  accepted, 
and  sued  to  recover  the  amount  of  the  drafts  which  he 
had  paid.  The  court  held  that  the  bank  did  not,  by  dis- 
counting the  drafts  or  by  Indorsing  the  invoices  accom- 
panying the  bills  of  lading  "for  collection,"  guarantee 
the  genuineness  of  the  bills  of  lading,  and  that  its  right 
to  recover  on  the  acceptances  was  not  defeated  by  the 
mere  failure  to  inquire  into  the  consideration  of  the 
drafts  because  of  rumors  or  general  reputation  as  to  the 
bad  character  of  the  drawer.  Speaking  directly  upon  the 
question  involved  in  the  case  at  bar,  the  supreme  court 
of  the  United  States  said: 
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'^A  bank  in  discounting  commercial  paper  does  not 
guarantee  the  genuineness  of  a  document  attached  to  it 
as  collateral  security.  Bills  of  lading  attached  to  drafts 
drawn  as  in  the  present  case  are  merely  security  for  the 
payment  of  the  drafts.  The  indorsement  by  the  bank  on 
the  invoices  accompanying  some  of  the  bills  'for  collec- 
tion^ created  no  responsibility  on  the  part  of  the  bank ; 
it  implied  no  guaranty  that  the  bills  of  lading  were 
genuine ;  it  imported  nothing  more  than  that  the  goods, 
which  the  bills  of  lading  stated  had  been  shipped,  were 
to  be  held  for  the  payment  of  the  drafts,  if  the  drafts 
were  not  paid  by  the  drawees,  and  that  the  bank  trans- 
ferred them  only  for  that  purpose.  If  the  drafts  should 
be  paid,  the  drawees  were  to  take  the  goods.  To  hold 
such  indorsement  to  be  a  warranty  would  create  great 
embarrassment  in  the  use  of  bills  of  lading  as  collateral 
to  commercial  paper  against  which  they  are  drawn.*' 
119  U.  S.,  555,  556,  7  Sup.  Ct,  320  (30  L.  Ed.,  515). 

The  latest  case  upon  the  subject  is  that  of  Tolerton  & 
Stetson  Go.  v.  AnglO'California  Bank,  by  the  supreme 
court  of  Iowa.  This  case  repudiates  the  doctrine  laid 
down  in  the  cases  of  Landa  v.  Lattin  Bros.,  19  Tex.  Civ. 
App.,  246,  46  S.  W.,  48,  and  Finch  v.  Gh^egg,  126  N.  C, 
176,  35  S.  E.,  251,  49  L.  R.  A.,  679,  relied  upon  by  the 
complainants  in  the  case  at  bar,  and  reaffirms  the  long- 
established  doctrine  insisted  upon  by  defendants.  The 
facts  in  the  Iowa  case  are  almost  identical  with  the  facts 
in  the  case  at  bar,  and  in  discussing  the  Texas  and  North 
Carolina  cases,  the  supreme  court  of  Iowa  said : 
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"These  decisions  proceed  iii)on  the  theory  that  the  as- 
signee  stands  in  all  respects  in  the  shoes  of  the  assignor, 
and  to  this  broad  doctrine  we  cannot  agree.  While  the 
riglits  of  such  an  assignee  are  to  be  measured  by  those 
of- the  assignor,  his  liability  is  not  necessarily  the  same. 
•    •    • 

"The  rule  of  the  Landa  Case  is  founded  on  the  thought 
that  the  transfer  of  the  draft  and  bill  of  lading  to  the 
bank  amounted  to  a  sale  of  the  goods,  and  that  the  bank 
as  a  purchaser  undertook  to  deliver  the  goods  and  carry 
out  the  canneries  company's  contract  with  plaintiflF,  and 
because  of  these  facts  it  necessarily  assumed  the  contract 
of  warranty,  although  it  may  have  been  in  fact  ignorant 
that  any  warranty  was  made.  We  do  not  think,  even  as 
the  proposition  is  thus  stated,  the  premises  justify  the 
conclusion ;  but  the  premises  are  not  correct.  The  trans- 
action between  the  canneries  company  and  defendant 
was  not,  and  could  not  be,  a  sale  of  the  goods,  for  they 
had  already  been  sold  to  plaintiff,  and  it  was  the  inten- 
tion of  all  parties  that  such  sale  to  plaintiflF  should  be 
consummated  by  delivery.  What  was  in  fact  done  by  the 
assignment  of  the  draft  and  bill  of  lading  was  to  transfer 
to  the  bank  the  canneries  company's  right  to  the  price, 
and  to  give  it  the  possession  of  the  goods  as  security. 

Manifestly,  while  the  bank  could  collect  no  more  than 
its  assignor  would  have  been  entitled  to,  the  character  of 
its  engagement  was  not  such  as  to  impose  upon  it  any 
liability  to  the  buyer  which  it  did  not  expressly  as- 
sume.    •     .     . 

117  Tenn— 11 
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"The  two  cases  cited  stand  alone  in  holding  the  pur- 
chaser of  a  draft  with  bill  of  lading  attached  liable  on  a 
warranty  made  by  the  assignor,  and  the  line  of  reason- 
ing pursued  to  reach  this  conclusion  is  so  at  variance 
with  well-established  principles  of  law  that  we  decline 
to  accept  the  rule  they  announce. 

"If  there  is  any  liability  on  defendant's  part  to  plain- 
tiff, it  must  be  on  the  ground  that  it  has  received  money 
which  it  cannot  equitably  retain.  The  canneries  com- 
pany could  have  collected  only  the  price  of  the  goods, 
less  the  damages  for  breach  of  warranty.  More  than 
this  has  been  paid  to  defendant.  If  plaintiff  has  any 
standing  here,  it  is  to  recover  this  excess  paid,  on  the 
theory  just  stated.  But  the  draft  given  the  bank  wa.s 
negotiable,  and  it  is  a  well-established  rule  of  law  that, 
after  the  holder  of  a  negotiable  draft  with  bill  of  lading 
attached  has  secured  an  acceptance  of  such  flraft  from 
the  drawee  and  consignee  he  is  unaflfected  by  any  equi- 
ties originally  existing  between  such  consignee  and  the 
seller  of  the  goods.  In  such  a  case  the  liability  of  the 
drawee  becomes  fixed  to  the  payee.  Arpin  v.  Oioens,  140 
Mass.,  144,  3  N.  E.,  25;  Flournoy  v.  First  Nat.  Banky  78 
Ga.,  222,  2  S.  E.,  547;  Noicuk  v.  Excelsior  Stone  Co.,  78 
111.,  307;  Law  v.  Brinker,  6  Colo.,  555;  Hays  v.  Hathom, 
74t  N.  Y.,  486 ;  Shafer  v.  Bronenhcrg,  42  Ind.,  89 ;  Ran- 
dolph, Com.  Paper,  1876. 

"It  is  said  in  the  first  of  these  cases :'  *The  payee  of  an 
nccepted  bill  holds  the  same  relation  to  the  acceptor 
that  an  indorsee  of- a  note  holds  to  the  maker.'    Under 
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this  role,  the  plaintiff^  after  an  acceptance  of  the  drafts 
conld  not  have  set  up  against  the  bank  any  claim  for 
breach  of  warranty  made  by  the  canneries  company,  and, 
if  this  is  the  effect  of  an  acceptance,  it  certainly  is  of  a 
payment ' 

"There  was  no  matter  of  mutual  mistake  in  this  trans- 
action between  plaintiff  and  defendant.  The  latter  had 
a  right,  as  against  the  canneries  company,  to  collect  the 
full  amount  due  on  the  draft  from  the  drawee.  The 
mistake,  if  any,  was  as  to  a  matter  between  plaintiff  and 
the  drawer  of  the  draft."  84  N.  W.,  930,  50  L.  R.  A., 
779-780. 

In  the  eases  relied  upon  by  the  complainants  and  fol- 
lowed by  the  court  of  chancery  appeals,  the  courts  of  the 
States  of  Texas,  North  Carolina,  and  Alabama  failed  to 
recognize  and  apply  the  well-settled  principles  of  com- 
mercial law  laid  down  in  the  foregoing  authorities.  They 
erroneously  assumed  that  the  purchase  of  a  draft  with  a 
bill  of  lading  attached  was  a  purchase  of  the  goods  rep- 
resented by  the  bill  of  lading,  and  that  a  presentation  of 
the  draft  for  payment  was  a  contract  by  the  bank  to  sell 
the  goods  to  the  drawee,  when,  as  a  matter  of  fact,  the 
goods  had  already  been  sold  by  the  drawer  to  the  drawee, 
and,  as  a  matter  of  law,  the  bill  of  lading  and  goods 
only  passed  as  collateral  security  for  the  draft,  which 
was  the  only  thing  the  bank  bought. 

Furthermore,  the  rule  laid  down  by  the  supreme  court 
of  the  United  States  in  the  case  of  Ooetz  v.  Bank  of 
Kansas  City^  supra,  is  necessarily  the  law  in  the  case 
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at  bar,  for  another  reason  than  that  given  in  the  fore- 
going authorities.  If  the  sale  of  the  drafts  was  in  fact 
a  sale  outright  of  the  bills  of  lading  and  in  l^al  effect 
a  sale  of  the  hay  to  the  defendant  Banks,  as  held  in 
the  case  of  Landa  v.  Lattin  Bros.,  19  Tex.,  246,  46  S.  W., 
48,  and  in  Finch  v.  Gregg,  126  N.  C,  176,  35  S.  E., 
251,  49  L.  R.  A.,  679,  then  the  entire  transaction  was 
ultra  vires,  and  no  obligation  arising  therefrom  could  be 
enforced  against  the  banks.  National  banks  may  take 
personal  property  as  security  for  loans,  or  as  security 
for  bills  of  exchange  purchased  by  them,  but  national 
banks  have  no  power  whatever  to  deal  in  merchandise 
of  any  kind,  or  in  stocks  or  bonds.  Section  5136,  Rev. 
St.  U.  S.  [U.  S.  Oomp.  St.  1901,  p.  3455] ;  Bank  v.  Ken- 
nedy, 167  U.  S.,  365,  17  Sup.  Ct.,  831,  42  L.  Ed.,  198; 
Bank  v.  Hawkins,  174  U.  S.,  365,  19  Sup.  Ct.,  739,  43  L. 
Ed.,  1007. 

The  complainants  are  insisting  that  the  banks  by  pur- 
chasing the  drafts  with  the  bills  of  lading  attached, 
agreed  in  turn  to  sell  to  the  complainants  ten  car  loads 
of  No.  1  timothy  hay,  and  that  each  of  the  banks  have 
in  turn  breached  the  contract  of  sale  by  delivering  an 
inferior  grade  of  hay,  and  complainants  are  seeking  to 
recover  damages  for  the  breach  of  the  contracts.  Hence 
this  suit  is  obviously  for  the  enforcement  of  the  ultra 
vires  contracts  alleged  to  have  been  made  by  the  banks. 

It  was  expressly  held  in  the  federal  cases  above  cited, 
and  has  been  held  by  this  court  in  the  case  of  Marble  Co. 
V.  Harvey,  92  Tenn.,  115,  20  S.  W.,  427,  18  L.  R.  A., 
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252,  36  Am.  St.  Rep.,  71,  that  no  suit  can  l)e  maintained 
by  either  party  in  the  furtherance  op  affirmance  of  an 
ultra  vires  contract  —  not  even  by  a  party  who  has  fully 
executed  the  contract  on  his  part.  "Such  iUe/^al  con- 
tracts/^ say  the  courts,  "create  no  estoppel  upon  either 
party.'^ 

It  is  a  fact  of  common  knowledge  that  a  large  part  of 
the  commercial  business  of  the  country  is  carried  on 
through  the  medium  of  drafts,  and  that  the  immense 
crops  of  the  South  and  West  are  marketed  under  con- 
tracts to  draw  for  the  purchase  price  with  bills  of  lad- 
ing  attached.  If  the  courts  shall  adopt  the  rule  insisted 
upon  by  the  complainants,  and  enforced  by  the  decree  of 
the  court  of  chancery  appeals,  it  will  result  in  destroying 
this  convenient  method  of  handling,  moving,  and  paying 
for  the  crops  of  the  cotintry,  for  the  banks  will  necessar- 
ily be  compelled  to  refuse  to  buy  drafts  with  bills  of  lad- 
ing attached,  or  to  handle  them  as  collateral  security  or 
otherwise.  Banks  have  neither  the  time  nor  the  facilities 
to  investigate  the  genuineness  of  bills  of  lading,  or  the 
contracts' made  between  their  customers  with  parties  re- 
siding in  other  States,  and  to  hold  them  responsible  for 
the  frauds  and  mistakes  of  shippers  would  utterly  de- 
stroy the  negotiability  of  drafts  with  bills  of  lading  at- 
tached. 

The  case  of  Haas  v.  Citizens'  Bank,  supra,  has  also 
been  adversely  commented  on  by  the  annotators  of  the 
L.  A.  R.  reports,  in  an  exhaustive  note,  citing  many  au- 
thorities. 
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With  all  due  deference  to  the  ability  and  standing  of 
the  courts  of  Alabama,  Texas,  and  North  Oarolina,  which 
have  been  cited  and  relied  upon,  we  are  of  opinion  that 
the  rule  which  they  announce  is  unsound  and  contrary 
to  the  otherwise  unbroken  weight  of  authority. 

They  proceed  upon  the  incorrect  theory  that  the  bill 
of  lading  so  vests  the  property  in  the  indorsing  banks 
that  the\  are  subntitated  to  all  the  liabilities  of  the 
original  drawer,  and  are  the  absolute  owners  of  the 
property,  while  the  true  rule  is  that  the  indorsing  banks 
hold  the  bills  of  lading  simply  as  collateral  to  secure 
the  drafts  di*awn  against  them,  but  they  are  not  the 
guarantors  of  the  quantity  or  quality  of  the  goods  ship- 
ped under  the  bill  of  lading.  That  is  a  matter  between 
the  drawer  and  drawee. 

There  is  nothing  in  this  holding  contrary  to  the  case 
of  Ochs  V.  Price,  6  Heisk.  (Tenn.),  484,  488,  nor  Nat- 
ional Bank  v.  Merchants^  Bank,  91  U.  S.,  92,  98,  23 
L.  Ed.,  208. 

It  is  insisted  for  complainants  that  all  but  three  of 
the  drafts  were  stamped  by  the  Evansville  bank,  which 
tirst  cashed  them  and  took  the  bills  of  lading,  with  this 
indorsement:  "This  bank  hereby  notifies  all  concerned 
that  it  is  not  responsible,  either  as  principal  or  agent, 
for  the  quantity,  quality,  or  delivery  of  the  goods  covered 
by  the  bills  of  lading  attached  to  this  draft.  [Signed] 
Citizens'  National  Bank."  And  the  argument  is  made 
that,  because  three  of  the  drafts  were  not  thus  indorsed, 
it  was  the  intention  of  the  parties  that,  as  to  these  three 
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drafts,  a  diflferent  rule  should  apply ;  and  that  the  holders 
or  purchasers  of  these  drafts  would  be  guarantors  of 
quality,  quantity,  and  delivery;  and  that,  inferentially 
at  least,  the  bank  omitting  to  thus  indorse  the  three 
drafts  impliedly  said:  "We  will  be  responsible  for  de- 
fects in  the  hay  covered  by  these  three  drafts,  but  not 
that  covered  by  the  other  drafts.'' 
We  think  that  this  contention  is  not  sound. 
The  indorsement  was  surplusage,  and  under  it  the 
bank  was  in  no  better  condition  than  if  it  had  not  been 
made. 

We  cannot  infer  that  the  bank  intended  to  render 
itself  liable  for  the  three  drafts  by  failing  to  stamp  the 
restrictive  indorsement  on  them.  For  all  we  can  know, 
they  were  overlooked.  But,  however  that  may  be,  they 
were  put  in  circulation  without  any  agreement  or  con- 
tract that  a  purchaser  would  be  liable  for  the  goods,  and 
we  must  give  them  the  same  status  as  any  other  draft 
of  like  character. 

We  are  of  opinion  that  there  are  errors  in  the  decrees 
of  the  chancellor  and  of  the  court  of  chancery  appeals, 
and  they  are  reversed,  at  complainants'  cost. 

Proper  decree  will  be  entered  disposing  of  the  fund 
attached,  if  still  held. 
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Sale  Oebek  Coal  &  Coke  Company  v.  Jessb  Priddy. 

(Knoxville,    September  Term,  1906.)  , 

1.     MIKING.     Owner  is  not  liable  for  the  negligence  of  hie  etmt- 
ntory  certificated  mine  foreman  reeulting  in  injuries  to    hie 
mining  employee,  when. 
Under  a  statute  (Acts  1903,  ch.  237),  regulating  the   operation 
of  mines,  and  making  the  employment  of  a  certificated  mine 
foreman  compulsory  upon  the  mine  owner,  with  penalties  for 
failure,  and  depriving  such  owner  of  control  over  such  fore> 
man,  and -conferring  upon  such  foreman  control  of  the  mine 
with  reference  to  his  duties  specified  in  the  statute,  and  secur- 
ing the  faithful  discharge  of  such  duties  by  the  imposition  of 
penalties  upon  such  foreman,  there  is  no  ground  on  which  to 
place  the  liability  of  the  owner  for  the  negligence  of  the  fore- 
man in  the  performaitce  of  his  duties  resulting  in  injuries  to 
a  mining  employee,  because  the  relation  of  master  anjl  seryant 
does  not  exist  between  the  mine  owner  and  his  certificated 
foreman  with  reference  to  his  duties  under  the  statute. 

Acts  cited  and  construed:  1903.  ch.  237,  sees.  12,  16,  and  20; 
1881,  ch.  170. 

Case^  cited  and  approved:  Transportation  Co.  v.  La  Campagnle, 
etc.,  182  U.  S.,  406;  De  Forest  v.  Wright,  2  Mich.,  368;  Caruth- 
ers  V.  Sydebotham,  4  Maule  &  S.,  77,  85;  Lucey  v.  Ingram,  6 
Mees  &  W.,  302,  315. 

Case  cited  and  distinguished:  Smith  v.  Coal  ft  Iron  Co.,  115 
Tenn.,  543,  decided  under  Acts  1881,  ch.  170. 

8.  8AMB.  Same.  Peremptory  instructions  for  verdict  in  far 
▼or  of  defendant  should  be  given  in  such  case;  dismissal  of 
suit  for  failure. 
Where,  in  the  suit  of  a  mining  employee  against  the  mine  owner, 
the  proof  shows  that  plaintiff  sustained  injuries  as  the  result 
of  the  negligence  of  the  certificated  mine  foreman,  in  failing 


9  Gates]        SEPTEMBEB  TEBk,  1906.  169 

Coal  &  Coke  Co.  v.  Priddy. 

to  perform  Ids  statutory  duties,  the  trial  Judge  should,  upon 
motion  of  the  defendant,  peremptorily  instruct  the  Jury  to  re- 
turn a  yerdict  for  the  defendant,  and  for  his  refusal  to  do  so. 
the  supreme  court  will  reverse  the  Judgment  in  favor  of  the 
plaintifC,  and  dismiss  the  suit 


FROM  HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
Ooonty. — ^M.  M.  Allison,  Judge. 

Smith  &  Carswell  and  J.  H.  Anderson,  for  plaintiff 
in  error. 

A.  P.  Frazieb  and  Norbis  Hbadriok,  for  defendant  in 
ePTor. 


Mb.  JusncB  Neil  delivered  the  opinion  of  the  Court. 

This  action  was  brought  in  the  circuit  court  of  Hamil- 
ton county  to  recover  damages  for  an  injury  suffered  by 
the  defendant  in  error  while  in  the  discharge  of  his 
duties  as  a  miner  in  the  coal  mine  of  the  plaintiff  in 
error,  located  in  the  said  county  of  Hamilton.  At  the 
close  of  the  evidence  introduced  by  the  plaintiff  below, 
the  defendant  there  asked  the  court  for  a  peremptory  in- 
struction. This  was  refused,  but  was  renewed  at  the 
close  of  all  the  evidence,  and  was  again  refused.    The 
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jury  returned  a  verdict  in  favor  of  the  plaintiff  below 
for  ?500  damages.  A  motion  for  a  new  trial  was  made 
and  overruled,  and  thereupon  judgment  was  rendered  on 
the  verdict.  From  this  action  of  the  court  an  appeal  was 
prayed  and  prosecuted  to  this  court. 

Sundry  errors  have  been  assigned,  based  on  the  re- 
fusal of  the  circuit  judge  to  grant  the  peremptory  in- 
struction; also  upon  certain  paragraphs  of  his  charge 
to  the  jury,  and  upon  his  refusal  to  give  certaiif  instruc- 
tions asked  by  the  plaintiff  in  error.  We  are  of  opinion, 
however,  that  the  whole  controversy  may  be  settled  upon 
a  consideration  of  the  action  of  the  circuit  judge  in 
refusing  to  grant  the  peremptory  instruction. 

The  facts  disclosed  by  the  record,  taking  the  most 
favorable  view  of  them  for  the  defendant  in  error,  are 
as  follows: 

The  defendant  in  error  was  a  young  man  in  his  twenty- 
first  year  and  had  been  working  in  the  mine  of  the  plain- 
tiff in  error  for  about  eighteen  months.  He  had  been 
working  about  one  mouth  in  the  room  wherein  he  was 
injured.  This  room  was  in  the  most  dangerous  part  of 
the  mine,  owing  to  the  fact  that  the  roof  was  more  in- 
secure than  in  any  other  part.  No  special  instructions 
had  been  given  the  defendant  in  error  concerning  the 
dangerous  character  of  the  roof.  However,  the  injury 
seems  not  to  have  arisen  on  account  of  any  want  of 
instructions.  The  defendant  in  error  had,  along  with  his 
companion,  called  in  mining  parlance  his  "buddy/*  dug 
a  considerable  quantity  of  coal  and  had  it  ready  for 
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the  cars.  Owing  to  the  narrowness  of  the  vein,  the  de- 
fendant in  error  and  his  companion  had  to  work  in  a 
kneeling  position.  The  result  of  this  w;as  that  the  roof 
was  not  high  enough  to  admit  the  entrance  of  a  car  and 
a  mule  to  haul  the  coal  out  According  to  the  custom 
it  became  necessary  to  blast  out  about  a  foot  and  a 
half  of  the  roof  for  a  space  wide  enough  to  admit  the  car 
and  mule  alongside  the  pillar  of  the  room.  This  was 
done  and  the  roof  of  the  part  of  the  room  covering  the 
track  on  which  the  car  was  run  was  propped  by  the 
prop  man.  It  was  the  duty  of  the  defendant  in  error 
and  his  companion  to  prop  the  other  portion  of  the  roof. 
The  increased  height  of  the  roof  over  the  track  was  con- 
tinued to  within  a  few  feet  of  the  face  of  the  coal  at 
the  end  of  the  room.  The  defendant  in  error  and  his 
companion  had  loaded  two  cars  with  coal  and  these  had 
already  gone.  Thereupon,  the  plaintiff  in  error  sat  down 
on  the  track  near  the  face  of  the  coal  to  rest.  While  he 
was  in  this  position,  about  250  pounds  of  slate  fell  from 
the  roof  over  the  track  and  brushed  against  the  lower 
part  of  his  leg  injuring  it  badly.  The  defendant  in  error 
supposed  that  the  roof  over  the  track  had  been  correctly 
propped  and  did  not  examine  it  or  observe  that  anything 
was  wrong  with  it,  or  that  there  was  any  danger  of  the 
slate  slipping  down.  He  testifies  that  probably  he  might 
have  discovered  the  danger  if  he  had  tapped  the  roof 
with  his  pick,  but  further,  that,  even  after  such  ex- 
amination is  made,  the  slate  often  falls  without  anv 
assignable    cause    from    the    roofs    that    seem    to    be 
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sound.  The  mine  foreman,  according  to  the  testi- 
mony of  the  defendant  in  error,  had  not  inspected  the 
roof  over  the  track  to  see  whether  it  had  been  correctly 
propped,  although  this  propping  had  been  done  the  day 
before. 

The  negligence  charged  is  the  defective  condition  of 
the  roof  over  the  track,  its  want  of  correct  propping,  and 
the  want  of  inspection  on  the  part  of  the  mine  boss; 
that  is,  his  negligence  in  not  inspecting  the  roof  after 
it  had  been  propped. 

In  order  to  a  correct  solution  ofthequestionsu^ested, 
it  is  necessary  to  state  the  substance  of  the  mining  act  of 
1903,  so  far  as  it  applies  to  the  phase  of  mining  presented 
by  the  record  in  the  case  now  before  the  court.  Before 
setting  out  the  particular  parts  of  the  act  referred  to, 
bearing  upon  the  case  we  now  have  under  consideration,  " 
it  is  proper  to  say  that  the  act  is  very  broad  in  its  scope. 
Its  terms  indicate  a  very  minute  and  comprehensive 
knowledge  of  the  business  of  mining  and  of  all  of  its 
needs,  and  show  a  purpose  to  direct  the  conduct  of  the 
business  with  a  view  to  securing  the  safety  of  miners 
by  fixed  regulations  governing  all  mines  and  not  subject 
to  be  varied  by  their  owners. 

The  act  referred  to  is  chapter  237  of  the  acts  of  1903. 

The  terms  of  the  act  bearing  upon  the  controversy  now 
before  us  are  as  follows : 

By  section  12  it  is  provided:  "It  shall  be  unlawful 
for  any  person  or  persons  to  act  as  mine  foremen,  assist- 
ant mine  foremen  or  fire  bosses  of  any  mine  in  this  State, 
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unless  they  are  registered  as  holders  of  certificates  of 
competency  or  qnalification  under  this  act." 

Section  16  provides :  "No  coal  mine'  shall  be  operated 
for  a  period  longer  than  thirty  days  without  such  cer- 
tificated mine  foremen.  For  all  Class  *A'  and  Class  *B* 
mines^  the  foremen  shall  hold  Class  *A'  certificates;  the 
assistant  foremen  may  be  holders  of  Class  'B'  certificates. 
In  all  mines  of  Class  'C  and  Class  ^D/  the  foremen  may 
be  holders  of  Class  *B'  certificates,  and  all  gas  bosses 
shall  be  holders  of  Class  *A'  or  Class  *B'  certificates, 
which  certificates  shall  state  on  the  face  of  same  that 
they  are  qualified  to  act  as  gas  bosses.  Any  owner, 
operator  or  sui>erintendent  operating  a  coal  mine  in  this 
State  for  thirty  days  without  such  certificated  foreman 
shall,  upon  conviction  of  same,  be  subject  to  a  fine  of 
twenty-five  dollars  (f25)  per  day  for  each  and  every  day 
operated  without  such  foremen  or  foreman.^' 

Section  19  provides :  "That  certificates  granted  under 
tlie  laws  of  this  State  prior  to  the  passage  of  this  act 
shall  be  considered  good  and  in  full  force  as  if  issued 
under  this  act."  ^ 

Section  20  contains  the  following  provisions:  "In 
order  to  better  secure  the  proper  ventilation  of  mines 
and  promote  the  health  and  safety  of  the  persons  em- 
ployed therein,  the  operator  or  superintendent  shall  em- 
ploy a  competent  and  practical  inside  overseer  of  each 
and  everj'  mine,  to  be  called  mine  foreman.  Said  mine 
foreman  shall  be  licensed  as  hereinbefore  required  by 
this  act,  and  his  license  as  such  shall  be  sufiicient  evi- 
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dence  of  his  competency.    He  shall  be  a  citizen  of  the 
United  States,  and  he  shall  devote  the  whole  of  his  time 
to  the  duties  at  the  mine  when  in  operation  (or  in  case 
of  his  absence,  an  assistant  chosen  by  him),  and  shall 
keep  a  careful  watch  over  the  ventilation  apparatus,  air- 
ways, entries,  traveling  ways,  timbers,  pumi>B  and  drain- 
age, that  as  the  miners  advance  their  excavations  all 
dangerous  coal,  slate  or  rock  overhead  is  taken  down 
or  secured,  against  falling,  and  that  sufficient  props, 
caps  and  timbers  are  kept  at  some  convenient  point  near 
the  mine  entrance,  which  shall  be  selected  and  loaded  on 
the  cars  by  the  miners,  and  shall  then  be  hauled  to  the 
mouth  of  the  room  or  face  of  the  entry  where  he  is  work- 
ing;   .     .    .     provided  further,  that  said  mine  foreman 
shall  not  be  subject  to  the  control  of  the  operator  or 

tner  in  the  discharge  of  the  duties  required  of  said 
ne  foreman  by  this  act.  It  shall  be  the  duty  of  the  mine 
foreman,  or  foremen,  to  see  that  the  provisions  of  this 
section  and  the  other  duties  herein  defined  are  faithfully 
discharged  and  carried  out;  and  in  case  of  his  or  their 
failure  to  comply  with  such  provisions,  and  upon  con« 
viction,  he  or  they  shall  be  subject  to  a  fine  of  one  hun- 
dred dollars  (flOO)  each  and  imprisonment  for  a  period 
of  not  less  than  ninety  (90)  days  at  the  discretion  of  the 
court." 

The  omitted  portions  of  the  section  indicated  by  the 
stars  above  apply  to  the  ventilation  of  the  mine. 

The  mine  of  the  plaintiff  in  error  was  what  is  known 
as  a  "Class  C"  mine.  Mr.  Parry,  the  foreman,  was  duly 
certificated  under  the  act,  and  was  in  charge  of  the  mine 
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thereunder.  The  act  makes  the  possession  of  the  certifi- 
cate sufficient  evidence  of  the  competency  of  a  foreman, 
but  the  evidence  also  shows  in  addition  that  he  was  a 
competent  i)erson.  The  facts  stated  show  that  the  fall 
of  the  slate,  so  far  as  traceable  to  any  known  cause, 
resulted  from  the  defective  propping  over  the  track.  This 
negligence  was  that  of  the  mine  foreman,  arising  out  of 
his  failure  to  inspect  the  work  of  the  prop  man  and  dis- 
cover the  existence  of  the  defect,  if  any. 

The  question  suggested  by  this  statement,  taken  in 
connection  with  the  act  above^  referred  to,  is  whether 
the  owner  of  the  mine  was  responsible  for  the  negligence 
of  the  mine  foreman.  We  are  of  opinion  that  he  should 
not  be  held  responsible,  for  the  reason  that  the  duty  of 
the  mine  foreman,  which  was  omitted,  was  one  which 
was  imposed  upon  him  by  the  statute  and  concerning 
which  the  mine  owner  had  no  control  of  him  under  the 
express  terms  above  quoted. 

The  relation  of  master  and  servant  as  to  the  duty  re- 
ferred to  did  not  exist  between  the  foreman  and  the 
owner.  To  the  existence  of  that  relation  it  is  essential 
that  the  master  shall  not  only  have  control  of  the  thing 
to  be  done  but  also  direction  of  the  manner  of  its  doing. 
It  would  be  unreasonable  and  against  conscience  to  hold 
him  responsible  for  the  consequences  of  an  act,  the  doing 
of  which  had  been,  by  express  provision  of  law,  placed 
beyond  his  control. 

The  principle  is  well  stated  in  Shearman  &  Redfleld's 
work  on  Negligence,  in  the  following  language :  "Where 
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a  general  manager  of  a  department  is  appointed  in  obe- 
dience to  a  statute,  making  such  appointment  com- 
pulsory and  making  such  manager  expressly  re- 
sponsible and  independent  of  his  employer's  control,  such 
employer  is  not  liable  for  anything  more  than  due  care 
in  selecting  him.  He  is  not  a  vice  principal,  because  he 
is  not  really  the  agent  of  the  principal."  Id.,  vol.  1, 
sec.  231.  The  same  principle  is  stated  in  De  Forest  v. 
Wright,  2  Mich.,  368,  in  the  foil  owing  language:  "Where 
an  employee  is  exercising  a  distinct  and  independent  em- 
ployment and  is  not  under  immediate  control,  direction, 
or  supervision  of  the  employer,  the  latter  is  not  respon- 
sible for  the  negligence  or  carelessness  of  the  employee.*' 
It  is  also  illustrated  in  cases  which  have  arisen  respect- 
ing the  common-law  liability  for  the  negligence  of  pilots 
whom  shipowners  are  compelled  by  law  to  employ.  See 
Hovier  Ramsdell  Transportation  Co.  v.  La  Campagnie 
Oenerale  Transatlamtiqne,  182  U.  S.,  406,  21  Sup.  Ct, 
831,  45  L.  Ed.,  1155.  In  that  case  it  was  held  that  the 
shipowner  was  not  liable  on  the  ground  that  he  had  no 
control  of  the  pilot.  In  discussing  the  question  the  court 
said: 

"At  common  law  no  action  can  be  maintained  against 
the  owner  of  a  vessel  for  the  fault  of  a  compulsory  pilot. 

"In  Caruthers  v.  Sydehotham  (1815),  4  Maule  &  S., 
77,  85,  Lord  Ellenborough,  in  holding. that  the  act  of 
the  pilot  was  not  the  act  of  the  master  or  mariners  or 
owners  of  the  ship,  said:  *Now,  to  make  the  pilot  the 
representative  of  the  master,  and  consequently  to  exempt 
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the  underwriter  from  liability  for  his  acts,  it  must  be 
shown  that  there  is  a  privity  between  the  pilot  and  the 
master,  so  that  the  one  may  be  considered  as  the  repre- 
sentative or  agent  of  the  other.  But  does  the  master 
appoint  the  pilot?  Certainly  not.  The  regulations  of 
the  general  pilot  act  impose  a  penalty  uixm  the  master 
of  every  ship  which  shall  be  piloted  by  any  other  person 
than  a  pilot  duly  licensed,  within  any  limits  for  which 
pilots  are  lawfully  appointed.  And  there  is  an  exception 
of  such  places  for  which  pilots  are  not  appointe<i.  But 
if  the  master  cannot  navigate  without  a  pilot  except  un- 
der a  i)enalty,  is  he  not  under  the  compulsion  of  law  to 
take  a  pilot?  And  if  so,  is  it  just  that  he  should  be 
answerable  for  the  misconduct  of  a  person  whose  ap- 
pointment the  provisions  of  the  law  have  taken  out  his 
hands,  placing  the  ship  in  the  hands  and  under  the  con- 
duct of  the  pilot?  The  consequence  is  that  there  is  no 
privity  between  them.' 

"...  In  Lucey  v.  Ingram  (1840),  6  Mees.  &  W., 
302,  315,  Baron  Parke,  delivering  the  judgment  of  the 
court  of  exchequer,  spoke  of  the  exemption  of  the  master 
who  was  compelled  to  take  a  pilot,  from  liability  by  the 
common  law,  independent  of  statute,  as  follows:  'It 
may,  indeed,  be  admitted  that  in  many  of  the  cases  the 
judges  in  giving  their  judgments  refer  to  the  obligation 
of  the  master  to  take  a  pilot,  as  the  ground  on  which 
hi&  irresponsibility  is  foundc^l ;  and  no  doubt  that  is  the 
foundation,  and  probably  the  only  foundation,  on  which 
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it  can  rest  independently  of  the  statutes;  but  the  Ian- 
g\iage  of  the  exempting  clause  in  the  last  pilot  act  cer- 
tainly carried  the  doctrine  further,  and  it  may  well  be 
conceived  that  this  extension  of  the  common-law  doctrine 
was  not  accidental,  but  intentional.  The  object  of  the 
legislature  in  establishing  pilots  has  been  to  secure,  as 
far  as  possible,  protection  to  life  and  property  by  sup- 
plying a  class  of  men  better  qualified  than  ordinary  mar- 
iners to  take  charge  of  ships  in  places  where,  from  local 
causes,  navigation  is  attended  with  more  than  common 
difficulty.  To  effect  this  object,  it  has  in  general  been 
made  the  duty  of  the  master  of  every  ship,  on  arriving  at 
any  of  ihe  places  in  question,  to  take  a  pilot  on  board 
and  to  give  up  to  him  the  navigation  of  the  vessel.  The 
master,  however  well  qualified  to  conduct  the  ship  him- 
self, is  bound,  under  a  penalty,  in  a  great  measure  to 
divest  himsolf  of  its  control  and  to  give  up  the  charge 
to  the  pilot.  As  a  necessary  consequence,  the  master 
and  oAvners  are  exempted  from  responsibility  for  acts 
rosulting  from  the  mismanagement  of  the  pilot.'" 

The  foregoing  authorities  sufficiently  illustrate  and 
enforce  the  point  above  suggested. 

The  case  of  Smith  v.  Coal  &  Iron  Companif,  115  Tenn., 
513,  92  S.  W.,  62,  cited  by  counsel  for  defendant  in  error, 
does  not  apply.  In  that  case  the  court  was  dealing  with 
the  act  of  1881  which  did  not  contain  the  following  lan- 
guage appearing  in  the  act  of  1903,  viz.:  "That  said 
mine  foreman  shall  not  be  subject  to  the  control  of  the 
operator  or  owner  in  the  discharge  of  the  duties  required 
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of  said  mine  foreman  by  this  act.  It  shall  be  the  duty  of 
the  mine  foreman  or  foremen  to  see  that  the  provisions  of 
this  act  and  the  other  duties  herein  defined  are  faithfully 
discharged  and  carried  out;  and  in  case  of  his  or  their 
failure  to  comply  with  such  provisons  and  upon  convic- 
tion, he  or  they  shall  be  subject  to  a  fine  of  one  hundred 
dollars  (flOO)  each  and  imprisonment  for  a  period  of 
not  less  than  ninety  (90)  days,  at  the  discretion  of  the 
court/' 

Not  only  is  the  employment  of  a  certificated  mine  fore- 
man made  compulsory  upon  the  owner  under  a  penalty 
for  failure  to  do  so,  but  the  control  of  the  mine  foreman, 
in  respect  of  the  duties  set  out  in  the  act,  is  taken  from 
the  owner  and  the  foreman's  faithful  dischar^  of  duty 
secured  by  the  imposition  of  penalties.  Under  such  a 
statute  there  is  no  ground  on  which  to  place  the  liability 
of  the  owner  for  the  negligence  of  the  foreman  in  respect 
of  his  failure  to  discharge  the  duties  referred  to. 

We  are  of  opinion,  therefore,  that  the  circuit  judge 

» 

committed  error  in  refusing  to  grant  the  peremptory  in- 
struction. The  result  is  the  judgment  of  the  court  below 
is  reversed^  and  the  suit  dismissed. 
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H.  B.  Bowling  Coal  Company  v.  J.  W.  Ruffner.* 
{Knoxville.     September  Term,  1906.) 

WATERS  AND  WATERCOURSES.  Coal  mine  operator 
is  liable  for  damages  resulting  from  pumping  acidulated  sub- 
terranean water  from  his  mine  into  a  stream  and  rendering 
it  unfit  for  its  accustomed  use. 

Where  a  coal  mine  operator  pumps  acidulated,  offensive,  and  cor- 
rosive water  from  his  mine,  conveys  it  by  means  of  a  pipe 
seventy-five  feet,  and  empties  it  into  a  tributary  drain,  from 
which  the  water  flows  naturally  into  a  stream  running  through 
the  farm  of  another  below,  rendering  the  water  unfit  for  its  ac- 
customed use  for  domestic  purposes  and  for  use  in  the  boiler  of 
a  mill,  such  mine  operator  is  liable  for  the  damages  caused  the 
said  landowner  by  pumping  and  forcing  such  water  into  the 
said  stream,  although  such  disposal  of  the  water  is  necessary 
to  the  operation  of  the  mine,  and  is  according  to  the  usual  and 
only  known  way  of  handling  such  subterranean  waters. 

Cases  cited  and  approved:  Cox  v.  Howell,  108  Tenn.,  133;  and 
many  cases  in  other  States  and  countries  cited  and  reviewed 
in  the  opinion,  en  pages  186-202. 


PROM  MORGAN. 


Appeal  from  the  Circuit  Court  of  Morgan  County. — 
G.  Mc.  Henderson,  Judge. 

BuowN  &  Cassbll  and  C.  C.  Jackson,  for  Coal  Co. 
Care  &  Jones,  for  Ruffner. 


*As  to  how  far  stream  may  be  polluted  for  mining  purposes, 
see  note  to  Drake  v.  Lady  Ensley  Coal,  I.  &  R.  Co.  (Ala,),  24  L. 
R.  A.,  64. 
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M*.  JiTSTiCH  McAlistee  delivered  the  opinion  of  the 
Court. 

The  plaintiff  below  recovered  a  verdict  and  judgment 
ao^ainst  the  coal  company  for  the  sum  of  |516  as  damages 
for  the  alleged  contamination  of  a  stream  in  which  plain- 
tiff claimed  certain  riparian  rights.  It  is  shown  in  the 
evidence  that  the  plaintiff,  J.  W.  Ruffner,  has  fop  many 
years  owned  a  farm  comprising  twenty-nine  acres  in 
Moi^an  county,  Tennessee,  and  that  through  said  farm 
the  waters  of  a  certain  stream,  known  as  the  "East  Pork" 
of  Little  Emory  river,  flowed.  Plaintiff  is  the  owner  of 
a  steam  saw  and  grist  mill  situated  on  said  stream  on 
said  farm,  and  it  was  necessary  for  him  to  use  the  water 
from  said  stream  for  the  purpose  of  operating  his  mill, 
and  the  waters  from  said  stream  were  also  used  by  plain- 
tiff for  household  purposes  and  as  stock  water. 

It  further  appears  that  about  the  1st  of  January,  1903, 
the  defendant  company  began  the  operation  of  a  coal 
mine  on  or  near  a  small  tributary  of  said  stream,  and 
has  continuously  operated  said  mine  from  that  time; 
that  the  mine  extends  into  the  mountain  a  distance  of 
3,500  feet;  that  it  dips,  or  falls,  as  it  penetrates  the 
mountain,  being  about  twelve  feet  lower  at  its  extrem- 
itv  under  the  mountain  than  at  its  mouth;  that  water 
rises  in  the  mines  and  has  to  be  pumped  out,  for  the 
reason  that  it  cannot  flow  from  the  mine  of  its  own 
gravity,  but  runs  back  in  the  direction  in  which  the  mine 
is  being  extended  or  excavated.  The  water  which  is 
pumped  out  of  the  mine  is  simply  that  which  accumu- 
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lated  from  the  operation  of  the  mine,  and  makes  a  stream 
one  and  one-half  or  two  inches  in  size,  which  is  conduct- 
ed through  a  four-inch  pipe.  The  pump  is  not  operated 
all  the  time,  but  only  as  the  water  accumulates.  The 
water  is  not  discharged  at  the  mouth  of  the  mine,  but 
is  conveyed  by  means  of  the  pipe  a  distance  of  seventy- 
five  feet,  where  it  is  emptied  into  a  small  drain.  This 
drain  forms  the  natural  drainage  of  the  basin  wherein 
the  mine  of  defendant  is  situated. 

There  is  no  proof  indicating  wantonness  or  negligence 
on  the  part  of  defendants  in  the  operation  of  this  mine ; 
but,  on  the  contrary,  the  evidence  abundantly  shows  that 
it  is  operated  in  a  careful  and  prudent  manner  and  with 
the  most  approved  machinery  and  appliances. 

It  further  appears  that  the  water  discharged  from  the 
mine  is  strongly  acidulated,  due  to  its  contact  with  the 
mineral  substances  in  the  earth.  The  offensive  and  cor- 
roding element  in  said  water  is  an  inherent  quality  of 
the  water  itself,  and  it  is  shown  that  waters  found  in 
wells  dug  in  the  same  section  contain  the  same  mineral 
acid  substances.  There  is  no  proof  tending  to  show  that 
this  water  has  been  impregnated  with  any  foreign  sub- 
stances by  the  defendant  company,  but  that  the  quality 
of  the  water  is  attributable  to  the  mineral  and  cool  that 
is  found  in  the  earth. 

It  is  further  shown  in  the  evidence  that  it  is  usual  for 
water  to  rise  in  all  mines;  that  it  follows  all  seams  of 
coal,  especially  those  that  come  on  a  level;  and  that^ 
in  order  to  operate  the  mines,  it  is  necessary  to  dispose 
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of  this  water,  either  by  natural  drainage  or  by  pump  and 
siphons. 

It  further  appears  that  all  well-regulated  mines  use 
pumps  for  discharging  mine  water,  where  there  is  not 
sufficient  natural  drainage.  However,  the  evidence  is 
undisputed  that  the  plaintiff  below  has  been  damaged  in 
consequence  of  draining  the  mine  water  into  the  East 
Pork  of  Little  Emory  river. 

The  plaintiff  testified  that  in  the  spring  of  1904  he  dis- 
covered a  change  in  the  character  of  the  water  in  this 
stream ;  that  it  made  the  rocks  appear  yellowish  and 
sticky ;  that  some  stock  will  n6t  drink  it,  especially  when 
the  water  is  low ;  that  the  effect  of  the  water  is  to  cor- 
rode iron ;  that  it  eats  up  the  flues  of  his  mill,  and  his 
injectors  cannot  work  in  the  water  because  of  its  sticky 
quality,  and  that  he  has  lost  much  time  in  consequence 
of  this;  that  he  has  abandoned  the  use  of  this  water  for 
running  the  mill,   and  now  hauls  the  water  in   dry 

■ 

weather;  that  he  has  had  to  remove  his  mill  from  the 
place  where  it  originally  stood  in  order  to  render  it  more 
accessible  to  water ;  and  that  said  removal  cost  him  about 
1180. 

The  evidence  also  shows  that  the  water  of  said  stream 
had  formerly  been  used  for  domestic  purj>oses,  but  that 
it  had  been  abandoned  on  account  of  the  quality  of  the 
water.  The  evidence  is  clear  that  before  the  defendant 
began  to  operate  its  mine  in  January,  1903,  the  water 
was  pure  and  wholesome,  but  that  now  it  cannot  be 
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used  for  any  purpose  at  all,  unless  it  is  that  when  it  is 
flush  some  stock  will  drink  it. 

The  president  of  the  defendant  company  testified  that 
it  would  not  be  possible  to  invent  any  percolating  ar- 
rangement that  would  free  the  water  from  the  acid  in 
it  before  leaving  the  mine;  but  he  admitted  that  noth- 
ing had  ever  been  done  by  the  company  to  ascertain  if 
it  was  possible  for  this  water  to  be  purified  before  empty- 
ing it  into  the  drain. 

This  is  a  substantial  statement  of  the  material  facts 
presented  on  the  record  and  which  are  practically  un- 
disputed. 

The  first  assignment  of  error  is  that  there  was  no  evi- 
dence to  support  the  verdict  of  the  jury,  and  this  assign- 
ment is  based  upon  the  proposition  that  the  facts  proved 
do  not  as  a  matter  of  law  make  out  a  case  of  liability. 
The  real  question  in  the  case  ia  presented  by  the  sec- 
ond assignment  of  error,  which  challenges  the  correct- 
ness of  the  charge  of  the  court  as  embodied  in  the  follow- 
ing language:  "That  if  the  plaintiflf  had  been  accus- 
tomed for  a  long  series  of  years  to  use  the  waters  in  the 
stream  which  flowed  over  and  through  his  land  for  run- 
ning his  mill  and  for  domestic  purposes,  and  that  prior 
to  the  opening  of  its  mine  by  the  defendant  said  waters 
were  pure,  and  suitable  for  the  purpose  for  which  they 
were  being  used,  and  that  the  defendant  opened  its  coal 
mine  on  a  higher  level  above  plaintiff's  land  and  on  the 
waters  of  the  same  stream,  and  that  defendant  found  it 
necessary,  in  the  operation  of  its  mine,  to  pump  the  wa- 
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teps  out  of  said  mine  which  found  their  way  by  natural 
gravity  into  said  stream,  and  that  the  waters  from  said 
stream  were  contaminated,  and  so  changed  the  quality 
of  the  water  flowing  through  plaintiff's  farm  as  to  render 
it  unwholesome  and  unfit  for  its  accustomed  use  and 
enjoyment,  whereby  the  plaintiff  was  damaged,  then  the 
defendant  would  be  liable;  and  that  it  could  make  no 
difference  that  defendant  found  it  necessary  to  pump 
the  water  found  in  subterranean  streams  sunk  by  de- 
fendant in  mining  entirely  out  of  the  mine,  and  dis- 
charged it  on  the  surface  of  the  earth  in  order  to  success- 
fully carry  on  its  mining.  Nor  was  it  material  that  no 
other  practical  way  of  carrying  on  mining  and  dispos- 
ing of  said  waters  is  known,  nor  that  defendant  is  con- 
ducting his  business  according  to  the  usual  and  only 
known  way  of  handling  such  subterranean  waters.  Such 
evidence  is  admissible  to  show  absence  of  malice  and 
wantonness  on  the  part  of  defendant,  but  it  is  not  a  com- 
plete defense  to  this  suif 

It  is  insisted  on  behalf  of  the  coal  company  that  this 
charge  was  erroneous,  and  that  the  court  should  have 
charged* the  jury  that  the  defendant  had  the  right  to  the 
natural  use  and  enjoyment  of  its  own  property  in  the 
usual  and  ordinary  way  such  property  is  used,  so  long 
as  such  use  wai*  free  from  malice  or  n^ligence,  and 
that  if  plaintiff  was  damaged  by  reason  of  such  use  on 
the  part  of  the  defendant  company,  without  malice  or 
negligence,  it  is  not  liable. 

In  support  of  the  company's  contention  counsel  cites 


186  TENNESSEE  REPORTS.      [117  Tenn. 

CoaJ  Co.  y.  Ruffner. 

the  case  of  Penn.  Coal  Go.  v.  Sandersotty  113  Pa,,  126,  6 
Atl.,  453,  57  Am.  Rep.,  445.  In  that  case  it  appeared 
that  in  the  year  1868,  the  plaintiff,  Sanderson,  and  wife, 
bought  a  tract  of  land  near  Scranton,  Pennsvlyania,  on 
which  they  erected  a  handsome  residence  and  other  val- 
uable improvements.  A  stream  of  water  called  "Mead- 
ow Brook"  ran  throu^ijh  this  tract.  Before  its  purchase 
plaintiff  traced  this  stream  to  its  source  and  found  the 
water  to  be  perfectly  pure,  and  it  is  said  the  existence 
of  this  stream  was  one  of  the  principal  inducements  to 
the  purchase  of  the  land.  Dams  were  built  across  the 
stream  for  fish  and  ice  ponds  and  to  supply  a  cistern,  and 
the  water  was  carried  in  pipes  from  the  cistern  to  a  ram, 
and  thenceforth  to  a  tank  in  the  back  of  the  house.  After 
these  improvements  had  been  made,  the  defendants 
oi)ened  a  coal  mine  on  the  site  of  a  hill  three  miles  above 
the  house  of  plaintiff.  A  drift  was  first  made  into  jthe 
mine,  and  afterwards  a  shaft  was  sunk.  The  water 
which  collected  in  the  drift  and  shaft  was  pumped  out 
by  powerful  engines  and  allowed  to  flow  by  the  law  of 
gravity  into  Meadow  Brook.  The  effect  of  this  was  that 
the  water  of  the  stream  was  so  corrupted  that  the  fish 
in  the  pond  were  destroyed  and  vejjetation  along  the 
banks  died,  the  pipes  carrying  the  water  were  corroded 
and  eaten  out,  and  the  water  rendered  totally  unfit  for 
domestic  purposes,  so  that  the  family  had  to  abandon  the 
same  for  every  purpose  in  the  year  1875. 

It  was  conceded  that  the  mine  water  was  acid  and 
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unfit  for  use,  and  it  api)eared  that  mine  water  is  usnally 
impregnated  with  acid. 
In  the  midst  of  its  opinion  the  court  said: 
"It  will  be  observed  that  the  defendants  have  done 
nothing  to  change  the  character  of  the  water  or  to  dimin- 
ish its  purity,  save  what  results  from  the  natural  use  and 
enjoyment  of  their  own  property.  They  have  brought 
nothing  on  the  land  artificially.  The  water  as  it  is  pour- 
ed into  Meadow  Brook  is  the  water  which  the  mine  nat- 
urally discharged.  Its  impurity  arises  from  natural,  not 
artificial,  causes.  The  mine  cannot,  of  course,  be  oper- 
ated elsewhere  than  where  the  coal  is  naturallv  found, 
and  the  discharge  is  a  necessary  incident  to  the  mining 
of  it. 

"It  must  be  conceded,  we  think,  that  every  man  is  entir 
tied  to  the  ordinary  and  natural  use  and  enjoyment  of 
his  property.  He  may  cut  down  the  forest  trees  and 
clear  and  cultivate  his  land,  although  in  so  doing  he  may 
dry  up  the  sources  of  his  neighbor's  springs  or  remove 
the  natural  barriers  against  wind  and  storm.  If,  in  the 
excavation  of  his  land,  he  should  uncover  a  spring  of  wa- 
ter, salt  or  fresh,  acidulated  or  sweet,  he  will  certainly 
nof  be  obliged  to  cover  it  again,  or  to  conduct  it  out  of 
its  course,  lest  the  stream  in  its  natural  flow  may  reach 
his  neighbor's  land.  It  has  always  been  considered  that 
land  on  the  lower  level  owes  a  natural  servitude  to  that 
on  a  higher  level,  in  respect  of  receiving,  without  claim 
for  compensation  by  the  owner,  the  water  naturally  flow- 
ing down  to  it. 
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"The  defendants,  being  the  owners  of  the  land,  had  a 
right  to  mine  the  coal.  It  may  be  stated  as  a  general 
proposition  that  every  man  has  the  right  to  the  natural 
use  and  enjoyment  of  his  own  property;  and  if,  while 
natural  in  such  use  and  enjoyment,  without  negligence 
or  malice  on  his  part,  an  unavoidable  loss  occurs  to  his 
neighbor,  it  is  damnum  absque  injuria;  for  the  rightful 
use  of  owners  in  land  may  cause  damage  to  another  with- 
out any  legal  wrong.  Mining  in  the  ordinary  and  usual 
form  is  the  natural  user  of  coal  lands.  They  are  for  the. 
most  part  unfit  for  any  other  use." 

It  is  earnestly  insisted  on  behalf  of  plaintiff  in  error 
that  these  principles  are  applicable  in  the  present  in- 
stance, and  that  when,  in  the  course  of  mining  opera- 
tions, acidulous  water  rose  in  the  mines,  it  was  neces- 
sary, in  the  natural  use  and  enjoyment  of  the  property, 
that  this  water  should  be  pumped  up  and  conducted 
from  the  mines  by  means  of  pipes,  and  notwithstanding 
it  was  conducted  seventv-five  feet  from  the  month  of  the 
mine,  and  there  emptied  into  a  drain  which  flowed  into 
the  East  Fork  of  Little  Emory  river,  contaminating  the 
water  and  rendering  it  unsuitable  for  domestic  or  com- 
mercial purposes  by  the  lower  riparian  proprietors,  no 
liability  attaches  to  defendant  company  for  the  dam- 
ages so  sustained. 

2.  The  plaintiff  below  also  grounds  his  right  of  re- 
covery upon  the  principle  that,  being  a  riparian  ow^ner 
on  a  stream  flowing  through  his  farm,  he  had  the  abso- 
lute right  to  the  flow  of  the  water  over  and  through  his 
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farm  undiminished  in  quantity  and  unimpaired  in  qual- 
ity. 

The  principle  invoked  is  well  settled,  and  is  thus 
Htated  in  Cox  v.  Hoioell,  108  Tenn.,  133,  65  S.  W.,  868,  as 
follows :  "The  general  proposition  of  law  that  the  owner 
of  land  across  or  over  which  a  stream  of  water  flows  has 
a  right  to  have  it  flow  over  the  land  in  its  natural  chan- 
nel, undiminished  in  quantity  and  unimpaired  in  qual- 
ity, except  so  far  as  is  inseparable  from  the  reasonable 
use  of  the  water  from  the  stream  for  the  ordinary  and 
useful  purposes  of  life  by  those  above  him  on  the  stream, 
is  well  established  by  an  almost  unbroken  current  of 
authority." 

Now,  it  is  insisted  that  the  Bowling  Company  does  not 
occupy  the  position  of  a  riparian  owner  in  the  ordinary 
and  reasonable  use  of  the  stream,  in  that  it  is  not  enjoy- 
ing the  water  for  the  "ordinary  purposes  of  life."  It  is 
said  that  the  company  only  uses  the  channel,  instead  of 
the  water,  for  drainage  purposes,  to  convey  the  poison- 
ous waters  from  its  mine.  It  is  further  insisted  that  the 
water  thus  turned  loose  is  not  the  water  in  its^  natural 
state  as  it  runs  down  the  mountain  gorges,  but  that  it 
is  dug  up  and  started  away  from  the  mine  by  machinery, 
conveying  it  thus  by  artificial  means  seventy-five  feet 
from  the  mouth  of  the  mine,  down  to  the  little  drain 
where  it  begins  to  flow  naturally. 

In  a  word,  the  insistence  of  defendant  in  error  is  that 
the  company  does  not  use  the  water  of  the  East  F6rk  of 
Little  Emory  river,   but  only  uses  the  channel  cf  the 
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Stream  to  get  rid  of  its  accnmulation  of  water  in  the 
mine,  and  that  the  natural  flow  of  the  stream  is  thus  im- 
paired in  quality. 

It  is  further  said  the  proof  shows  that  the  water  in  de- 
fendant's mine  does  not  take  the  natural  course  to  the 
stream,  but  is  put  into  the  stream  by  artificial  means. 
In  the  case  already  quoted  it  was  said,  in  speaking  of  the 
rights  of  a  riparian  owner :  "He  cannot  say  of  any  -psr- 
ticular  pint  or  globule  of  water  that  that  pint  or  globule 
is  his.  He  can  only  say  that  he  is  entitled  to  the  flow  of 
that  water  in  the  accustomed  manner,  both  as  to  quan- 
tity and  as  to  quality." 

Again  it  was  said:  "Every  proprietor  has  an  equal 
right  to  use  the  water  which  flows  in  the  stream,  and  con- 
sequently no  proprietor  can  have  the  right  to  use  the 
water  to  the  prejudice  of  any  other  proprietor  without 
the  consent  of  the  other  proprietors  who  may  be  affected 
by  the  operations." 

Again  the  court  said:  "Every  riparian  owner  has  a 
right  to  use  primarily  the  water  of  a  flowing  stream  for 
domestic  purposes  for  the  support  of  life  of  man  and 
beast,  and,  in  addition,  in  a  proper  and  reasonable  way 
for  the  irrigation  of  his  land,  or  for  the  operation  of  his 
machinery  on  his  land,  provided  tlie  volume  of  water  in 
the  stream  warrants  this  use  above  domestic  purposes." 

In  //(iirww  V.  I'n(^\  ^5  Md.,  123,  it  was  held:  "That 
if  one  person  obstructs  tlie  flow  of  a  stream  of  water  to 
the  use  of  whit*h  another  ptTson  is  entitled — such  as  a 
mill  race — he  must  pay  damages^   irrespective  of  any 
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question  of  negligence.'^  But  it  is  said  these  principles 
are  not  applicable  in  the  present  instance,  since  it  ap- 
pears that  the  defendant  company,  in  inflicting  the  in- 
juries sustained  by  the  plaintiff,  was  in  the  natural  and 
reasonable  enjoyment  of  its  own  property,  and  hence  is 
not  liable  in  damages.  While  the  principle  invoked  is 
well  recognized,  it  has  no  application  to  the  facts  pre- 
sented in  the  present  record.  The  facts  disclosed  herein 
show  that  the  mine  water  causing  the  pollution  of  the 
stream  did  not  escape  from  the  mine  during  the  lawful 
progress  of  the  work  and  find  its  level  by  the  laws  of 
gravitation  in  the  stream  so  contaminated. 

But  it  affirmatively  appears  that  the  mine  owner,  in 
order  to  benefit  himself,  deliberately  collected  the  mine 
water  in  pipes  and,  conveying  it  through  the  mine  and  to 
a  distance  of  seventy-five  feet  beyond  its  mouth,  emptied 
it  into  the  stream  or  tributary  flowing  into  the  East 
Pork  of  Little  Emory  river,  so  that  it  is  perfectly  ap- 
parent that  the  injury  sustained  by  the  plaintiff  below 
was  not  the  inevitable  consequence  of  a  natural  use  and 
enjoyment  of  the  defendant's  property,  but  was  the  re- 
sult of  the  artificial  collection  and  disemboguement  of 
poisonous  waters  into  a  stream  where  the  plaintiff  was 
enjoying  his  undoubted  riparian  rights. 

The  principle  applicable  in  the  present  case  is  well 
illustrated  by  the  text  of  Thompson  on  Negligence,  vol. 
1,  section  709,  as  follows :  "The  owner  of  a  mine  at  a 
higher  level  than  an  adjoining  mine  has  a  right  to  work 
the  whole  of  his  mine  in  the  usual  and  proper  manner 
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for  the  purpose  of  getting  out  the  minerals  in  any  part 
of  his  mine;  and,  if  he  so  conducts  his  works,  he  will  not 
be  liable  for  damages  caused  by  water  which  flows  by 
gravitation  into  such  adjoining  mine.  For  damages 
thus  occurring  such  mine  owner  can  only  be  made  liable 
on  proof  of  negligence.  But  the  rule  stops  here.  The  oc- 
cupier of  the  higher  mine  has  no  right  to  be  an  active 
agent  in  sending  water  into  the  lower  mine;  nor  is  the  oc- 
cupier of  the  lower  mine  subject  to  the  servitude  of  re- 
ceiving water  conducted  by  man  from  the  higher  mine. 
^Each  mine  owner  has  all  the  rights  of  property  in  his 
mine,  and  among  them  the  right  to  get  all  minerals  there- 
from, provided  he  works  with  skill  and  in  the  usual  man- 
ner. And  if,  while  the  occupier  of  the  higher  mine. ex- 
ercises that  right,  nature  causes  water  to  flow  to  a  lower 
mine,  he  is  not  responsible  for  this  operation  of  nature.' 
If  the  OT^Tier  of  the  lower  mine  intends  to  guard  against 
this  operation,  he  must  leave  a  barrier  at  the  upper  part 
of  his  mine  to  keep  back  the  water  of  his  higher  neigh- 
bor. The  law  imposes  these  regulations,  for  the  enjoy- 
ment of  the  somewhat  conflicting  interests  does  not  au- 
thorize the  occupier  of  the  higher  mine  to  interfere  with 
the  gravitation  of  the  water,  so  as  to  make  it  more  in- 
jurious to  the  lower  mine  or  dangerous  to  himself — 
citing  Smith  v.  Ke^irxck,  7  C.  B.,  515;  Raird  v.  William^ 
son.  15  C.  B.,  (N.  S.),  376;  Acton  v.  Blundell,  12  Mee. 
&  W.,  324;  Fletcher  v.  i<mith,  L.  T.,  71,  305;  s.  c,  af- 
firmed in  2  App.  Cas.,  781. 
In  24  Cal.,  367,  it  was  said:    **An  appropriation  of 
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water  of  a  stream  in  a  mineral  region  for  mining  pur- 
poses is  taken  subject  to  the  rights  of  a  prior  proprietor 
of  land  for  agricultural  purposes  and  is  liable  for  inju- 
ries resulting  to  the  premises  from  his  use  of  the  water. '' 

In  Tennessee  Goal,  Iron  d  Railroad  Co.  v.  Hamilton^ 
(Ala.,  Nov.,  1893),  14  South.,  167,  it  was  held  by  the  su- 
prane  court  of  that  State  as  follows :  "An  upper  ripar- 
ian owner  cannot  use  the  water  of  a  stream  for  mining 
purposes  in  such  a  way  as  to  render  it  unfit  for  domestic 
use  of  a  lower  proprietor,  or  so  use  it  as  to  fill  up  the 
channel,  and  cause  the  debris  to  be  deposited  on  his 
land.'^ 

In  Barrett  et  ah  v.  Mt.  Greenwood  Cemetery  As^n  et 
al.,  159  111.,  385,  42  N.  E.,  891,  31  L.  R.  A.,  109,  50  Am. 
St.  Rep.,  168,  it  was  held : 

"(1)  The  construction  of  a  sewer  by  a  cemetery  as- 
sociation to  underdrain  ground  used  for  burial  purposes 
and  to  discharge  it  into  a  spring  brook  will  be  enjoined 
at  the  suit  of  the  owners  of  farm  lands  on  the  stream  be- 
low, where  it  is  shown  that  the  effect  would  be  to  so  pol- 
lute the  water  as  to  render  it  unfit  for  use  either  by  hu- 
man beings  or  stock. 

"(2)  The  fact  that  the  waters  of  a  stream  are  con- 
taminated to  some  extent  by  the  natural  and  unavoid- 
able drainage  of  surface  water  into  it  does  not  justify 
their  deliberate  pollution  by  the  underdrainage  of  a  cem- 
etery therein  for  the  purpose  of  improving  the  site  as  a 
burial  place." 

IIY  Tenn— 13 
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The  above  case  is  also  published  in  3  Am.  &  Eng.  Dec. 
in  Equity,  629,  where  in  a  very  learned  note  the  annota- 
tor  says:  "Since  the  whole  doctrine  of  nuisance  rests 
upon  the  principle  of  ^sic  utere  ttio  aJienum  non  laeda^/ 
it  w^ould  naturally  follow  that  the  pollution  of  a  stream 
by  the  discharge  into  it  of  refuse  and  water  from  a  mine 
would  give  a  right  of  action  for  damages  and  be  ground 
for  an  injunction;  and  such  has  been  the  general  rule. 
It  is  no  defense,  therefore,  that  the  pollution  was  the 
necessary  result  of  the  mining  operations.  Beach  v. 
Sterling  Iron  &  Zinc  Co.,  54  N.  J.  Eq.,  65,  33  Atl.,  286. 
This  rule  prevails  almost  everywhere  but  in  Pennsyl- 
vania, wiiere  one  case  is  opposed  to  the  general  current 
of  authority.  In  Penna.  Coal  Co.  v.  Sanderson,  113  Pa., 
126,  6  Atl.,  453,  57  Am.  St.  Rep.,  445,  it  was  held  that 
the  pumping  of  sulphur  water  for  a  coal  mine,  which 
flowed  into  a  brook  and  rendered  it  totally  unfit  for  do- 
mestic use,  was  not  such  a  nuisance  as  would  entitle  the 
lower  riparian  owners  to  recover  damages.'^ 

The  case  had  already  been  before  the  supreme  court 
twice,  in  Sanderson  v.  Penna.  Coal  Co.,  86  Pa.,  401,  27 
Am.  Rep.,  711,  and  Penna.  Coal  Co.  v.  Sanderson^  94  Pa., 
302,  39  Am.  Rep.,  785,  and  each  time  the  court  decided 
in  favor  of  the  lower  owner.  In  commenting  on  this  case 
it  is  unnecessary  to  do  more  than  quote  the  words  of 
Lord  Shand  in  Young  v.  Bankier  Distillery  Co.  [1893] 
App.  Cas.,  691,  700:  "In  that  case  undoubtedly  the 
court  held  that  the  owners  of  a  mine  were  entitled  to 
pump  up  water  from  the  lower  strata  of  the  mine,  and 
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to  send  it  into  an  adjoining  stream,  although  the  quan- 
tity of  the  water  was  thereby  increased  and  its  quality 
so  affected  as  to  render  it  totally  unfit  for  domestic  pur- 
poses by  the  lower  riparian  owners.  The  case  had  been 
twice  previously  before  the  court,  and  on  both  occasions 
the  judgment  was  given  against  the  mine  owners.  On 
the  third  occasion,  which  occurred  in  consequence  of  a 
third  triaJ  to  assess  the  damages,  the  jury  found  a  very 
lai^e  sum  due  to  the  lower  owner;  but  the  verdict  was 
quashed,  and  the  whole  case  reconsidered  with  reference 
to  the  legal  rights  of  the  parties,  and  with  the  results  I 
have  stated.  In  a  court  of  seven  judges,  there  were  three 
who  dissented  from  the  judgment,  including  the  chief 
justice  of  the  State.  This  circumstance  and  the  grounds 
of  the  judgment  seem  to  me  to  be  suflflcient  to  deprive 
the  case  oj-  any  real  weight.  These  grounds  appear  to 
me  from  a  perusal  of  the  judgment  to  be  fairly  stated 
in  the  headnote  as  follows :  *The  use  and  enjoyment  of 
a  stream  of  pure  water  for  domestic  purposes  by  the  low- 
er riparian  owners,  who  purchased  their  land,  built  their 
houses,  and  laid  out  their  grounds  before  the  opening  of 
the  coal  mine,  the  acidulated  waters  from  which  render- 
ed the  stream  entirely  useless  for  domestic  purposes,  must 
ex  necessitate  give  way  to  the  interests  of  the  commun- 
ity, in  order  to  permit  the  development  of  the  natural 
resources  of  the  country,  and  to  make  possible  the  prose- 
cution of  the  lawful  business  of  mining  coal.*  I  shall 
only  add  that  while  the  enormous  value  of  the  mining 
interests  in  the  district  of  Pennsylvania,  from  which  the 
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case  came^  and  wliich  is  fully  explained  in  the  jndgmenty 
might  have  formed  a  good  reason  for  appealing  to  the 
legislature  to  pass  a  special  measure  to  restrain  any 
proceeding  by  interdict  at  the  instance  of  surface  pro- 
prietors, and  to  confine  them  to  a  right  to  damages  only 
for  injury  sustained,  that  value  could  in  my  opinion  af- 
ford no  good  legal  ground  for  allowing  the  proprietor  of 
a  mine  so  to  work  his  minerals  for  his  own  profit  as 
to  destroy  or  greatly  injure  his  neighbor's  estate,  by  sub- 
jecting it,  by  means  of  artificial  operations,  to  the  bur- 
den of  receiving  water  enlarged  in  quantity  and  destroy- 
ed in  quality  without  payment  of  compensation  or  dam- 
ages for  the  injury  done.  The  case  has  no  application  to 
the  present,  because  the  decision  was  based  on  special 
circumstances,  as  to  the  great  relative  value  of  the  min- 
erals as  compared  with  the  surface  in  the  district,  and 
because,  in  any  view,  the  decision  seems  to  me  to  have 
been  making  law,  rather  than  interpreting  the  law,  so 
BB  to  give  eflfect  to  sound,  just,  and  well -recognized  prin- 
ciples as  to  the  common  interest  and  rights  of  upper  and 
lower  proprietors  in  the  running  water  of  a  stream/* 
Even  in  Pennsylvania,  the  doctrine  of  the  Sa/nderson 
Case  is  carefully  limited  to  the  natural  drainage  of  the 
mine  water;  and  any  other  means  of  getting  rid  of  it 
will  be  enjoined.  Oetting  v.  Union  Imp.  Co.,  7  Kulp 
.(Pa.),  493. 

The  doctrine  of  the  Pennsylvania  Case  has  been  repu- 
diated in  New  Jersey.  In  Beach  et  al.  v.  Sterling  Iron 
d  Zinc  Co.,  54  N.  J.  Eq.,  65,  33  Atl.,  286,  the  authorities 
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on  this  subject  were  fully  reviewed  in  a  very  able  and  ex- 
haustive opinion  by  Pitney,  V-  0.,  and  the  conclusion 
reached  that  Perm.  Coal  Co.  v.  Sanderson^  supra,  is  op- 
posed by  the  great  weight  of  authority  both  in  this 
country  and  in  England. 

In  the  New  Jersey  case  the  object  of  the  bill  was  to 
enjoin  the  pollution  of  a  natural  water  course.  The 
complainant,  Beach/  was  the  owner,  and  the  cocomplain- 
ant,  the  manufacturing  company,  was  lessee  in  pos- 
session, of  a  x>£Lper  mill  intended  for  making  white 
tissue  paper  situate  on  the  Wallkill  river,  at  Hamburg, 
in  Sussex  county,  and  driven  by  the  waters  of  that  river, 
etc. 

The  defendant  is  the  owner  of  a  mining  property  sit- 
uate near  the  river  at  a  place  called  "Greenspot,"  about 
a  mile  and  a  half  upstream  and  southward  from  the 
paper  mill.  The  complaint  was  that  the  defendant  com- 
pany in  its  mining  operations  pumped  out  of  its  mine 
and  discharged  into  the  river,  upstream  from  the  plain- 
tiflPs  mill,  large  quantities  of  turbid  and  discolored  wa- 
ter, which  affected  the  whole  stream  and  rendered  it  un- 
fit for  use  for  making  white  tissue  paper  when  it  reached 
their  mill. 

Among  other  defenses,  defendant  claimed  it  had  a 
right  to  continue  its  mining  operations,  although  the 
effect  was  to  increase  the  discoloration  of  the  water  of 
the  river. 

In  the  midst  of  the  opinion  the  court  said : 

^^Several  matters  are  urged  in  defense  to  this  case: 
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First,  but  faintly,  that  the  doctrine  finally  established 
by  a  bare  majority  of  a  divided  court  in  Pennsylvania, 
in  Coal  Co.  v.  Sanderson,  113  Pa.,  126,  6  AtL,  453,  57 
Am.  Rep.,  445,  should  be  adopted  here.  .  .  .  The 
doctrine  of  that  case  is  shown  ...  to  be  inharmon- 
ious with  a  long  line  of  previous  decisions  in  Pennsyl- 
vania, and  has  not  been,  so  far  as  we  can  learn,  followed 
in  any  other  State — certainly  not  in  this  State.  It  was 
repudiated  in  Ohio,  whose  mining  interests  are  quite 
large,  in  the  recent  and  well-considered  case  of  Iron  Co. 
V.  TiU)ker,  48  Ohio  St.,  41,  26  N.  E.,  630,  12  L.  R  A., 
577, 29  Am.  St  Rep.,  528.  ...  It  was  not  suggested 
on  the  argument  that  the  doctrine  ever  had  the  least  foot- 
hold in  this  State.  No  case  of  a  stream  fouled  by  mining 
operations  has,  indeed,  ever,  so  far  as  I  know,  been  pre- 
sented to  our  courts ;  but  the  right  of  a  riparian  proprie- 
tor to  have  the  waters  of  the  stream  come  to  him  un- 
changed in  quality,  as  well  as  undiminished  in  quantity, 
has  been  determined  in  the  clearest  and  most  positive 
manner.  In  fact,  the  doctrine  stated  tersely  by  Chan- 
cellor Kent  in  Gardner  v.  Village  of  Netoburgh,  2  Johns. 
Oh.,  162,  166,  7  Am.  Dec.,  526 :  *A  right  to  a  stream  of 
water  is  as  sacred  as  the  right  to  the  soil  over  which  it 
flows.  It  is  a  part  of  the  freehold' — ^has  always  been 
adhered  to  by  our  courts.  I  need  only  refer  to  Holsman 
V.  Bleaching  Co.,  14  N.  J.  Eq.,  335,  and  Water  Co.  V. 
Watson,  29  N.  J.  Eq.,  366.  In  the  last  case  the  right  was 
stated  by  the  learned  master  in  an  extremely  clear  and 
comprehensive  manner^  and  the  decree  advised  by  him 
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was  unanimously  affirmed  on  appeal  for  the  reasons 
giTen  by  him.  The  facts  of  that  case  are  in  a  manner 
analogous  to  those  here  under  our  consideration. 

"Watson  owned  and  operated  a  bleachery,  which  re- 
quired for  use  clear  and  pure  water,  which  he  obtained 
from  a  small  stream  running  through  his  land.  The  . 
water  company,  desiring  to  supply  tte  city  of  Passaic 
with  potable  water,  proposed  to  take  this  small  stream 
above  the  bleachery  and  substitute  for  it  an  equal  or 
greater  quantity  of  Passaic  river  water  drawn  from  the 
Dundee  Canal  and  used  to  drive  its  pumps.  This  the 
court  restrained,  on  the  ground  that  the  substituted 
water  was  not  of  an  equal  purity  with  that  abstracted. 

"There  is  a  line  of  cases  of  pollution  by  mine  water 
in  England  which  sustains  the  general  doctrine.  Hodg- 
kinson  v.  Ennor,  4  Best  &  S.,  229,  was  the  case,  as  here, 
of  a  psLper  maker  against  the  miner  who  had  permitted 
dirty  washings  of  lead  ores  to  run  through  rents,  called 
'Swallets,'  in  limestone  rock,  into  a  subterranean  stream, 
rendering  the  water,  which  in  its  course  came  to  plain- 
tiff's paper  mill,  unfit  for  use  in  the  manufacture  of 
paper;  and  the  action  was  sustained  by  Chief  Justice 
Cockburn  and  Judges  Blackburn  and  Mellor.  Magor  v. 
Chadwick,  11  Adol.  &  E.,  571,  was  a  suit  by  a  brewer 
against  a  miner.  Pennington  v.  Coal  Co,  [1877],  5  Ch. 
Div.,  769,  was  a  suit  by  a  manufacturer  against  a  coal 
miner,  where  the  only  allegation  of  injury  was  that  the 
acid  contributed  to  the  water  from  the  mine  rendered 
it  less  fit  for  use  in  the  engine  boilers  driving  the  ma- 
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chinery  of  the  plaintiff's  mill.  The  injunction  was  al- 
lowed. Defendant  relied  without  success  upon  the  ground 
taken  in  Sanderson  v.  Coal  Co.,  supra,  that  the  acid 
could  not  be  removed  from  the  water,  that  there  was  no 
means  of  remedying  the  evil,  and  an  injunction  would 
absolutely  stop  its  work.  The  learned  judge  (Pry)  re- 
fused even  to  exercise  the  right  given  by  the  English 
statute  to  give  damages,  instead  of  an  injunction." 

The  court  then  cited  the  case  of  Yoiung  v.  Distillery 
Co.  [1893],  App.  Caa,  691,  decided  in  the  House  of 
Lords  on  appeal  from  Scotland.  It  appeared  in  that 
case  that  the  riparian  proprietor  (Bankier)  the  plaintiff 
there,  was  a  distiller,  and  used  the  water  of  the  stream 
in  his  distillery,  a  process  presumably  for  making  mash, 
for  which  it  was  peculiarly  fitted  by  reason  of  its  soft- 
ness. The  added  mine  water  did  not  render  it  unfit  for 
ordinary  purposes,  there  called  primary  purposes,  but 
bv  reason  of  its  hardness  rendered  it  less  fit  for  distill- 
ing  purposes.  Coal  Co.  v.  Sanderson  was  cited,  but  the 
court  repudiated  its  doctrine,  and  was  unanimous  in 
judgment  in  favor  of  the  respondent,  who  was  the  plain- 
tiff and  had  judgment  below.    Lord  Macnaghten  said: 

"Then  the  appellant  urged  (precisely  as  does  the  de- 
fendant here)  that  working  coal  was  the  natural  and 
proper  use  of  their  mineral  property.  They  said  they 
could  not  continue  to  work  unless  they  were  permitted 
to  discharge  the  water  which  accumulates  in  their  mine. 
They  added  that  this  water  course  is  the  natural  and 
proper  channel  to  carry  off  the  surplus  water  of  the  dis- 
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trict  All  that  may  be  very  true;  but  in  this  country, 
at  any  rate,  it  is  not  permissible  in  such  a  case  for  a  man 
to  use  his  own  property,  so  as  to  injure  the  property  of 
his  neighbor.^' 

The  court  cited  several  English  cases,  and  Gould  on 
Waters,  sec.  219,  and  Higgins  on  Water  Courses,  p.  132 
et  aeq. 

The  New  Jersey  court  then  refers  to  the  argument  de- 
duced from  a  "natural  user^^  of  property,  and  to  the 
claim  that: 

"If  it  be  unlawful  for  defendant  to  cast  into  the  stream 
the  muddy  waters  from  its  mine,  it  is  also  unlawful  for 
the  farmer  to  plow  his  land  and  allow  the  muddy  water 
which  runs  from  it  after  a  heavy  rain  to  reach  the  river. 
But  the  very  statement  of  the  two  cases  shows  the  ab- 
sence of  analogy  between  them.  In  the  first  place,  the 
water  from  the  plowed  field  comes  thereon  by  natural 
courses  beyond  the  farmer's  control,  and  runs  by  gravity 
to  the  stream,  while  in  the  case  of  the  mining  the  water 
is,  as  here,  found  and  raised  by  artificial  means  from  a 
level  far  below  that  of  the  river,  and  would  never  reach 
it  but  for  the  act  of  the  miner ;  and,  in  the  second  place, 
by  the  common  law  of  the  land,  every  owner  may  culti- 
vate his  land  without  regard  to  its  effects  upon  his  neigh- 
Immt,  while  such  is  not  the  law  as  to  mining. 

"The  supreme  court  of  Ohio  in  Iron  Co.  v.  Tucker, 
48  Ohio  St.,  41,  58,  26  N.  E.,  630,  633  (12  L.  R.  A., 
577,  29  Am.  St.  Rep.,  528),  repudiates  the  notion  that 
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mining  was  a  natural  use  of  land  in  the  sense  that  farm- 
ing is/' 

In  conclusion,  we  shall  cite  only  one  additional  au- 
thority, Shearman  &  Redfleld  on  Negligence,  sees.  733, 
734: 

"It  is  a  general  principle  that  any  person  who,  with- 
out authority,  diverts  the  whole  or  any  part  of  the  water 
of  a  stream  from  its  natural  course,  or  interferes  with 
its  natural  current,  is  responsible  absolutely,  and  with- 
out any  question  of  negligence,  to  any  one  who  is  enti- 
tled to  have  the  water  flowing  in  its  natural  state. 

"Any  use  of  the  land  near  a  stream,  or  of  the  water 
of  a  stream  itself,  which  renders  the  water  unwholesome, 
offensive,  or  unfit  for  the  purposes  for  which  it  is  used, 
is  unlawful,  and  any  riparian  owner  who  is  damaged  by 
such  unlawful  acts,  has  an  action  for  his  damages  against 
the  author  of  the  wrong." 

We  are  of  opinion  that  the  doctrine  announced  in  Coal 
Co.  V.  Sanderson,  supra,  is  opposed  by  the  great  weight 
of  authority  in  this  country  and  in  England,  and  is  in 
our  judgment  subversive  of  fundamental  private  rights 
while  it  discards,  discredits,  and  discrowns  the  honored 
principle  of  the  common  law  embodied  in  the  maxim, 
^'»io  vtere  tuo  ut  alienum  non  laedasJ' 

We  are  of  opinion  the  law  was  fully  and  correctly 
expounded  by  the  trial  judge,  and  the  judgment  is  there- 
fore affirmed. 
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Nannie  A.  Hioks,  Administratrix,  v.  Noethwbstebn 

Aid  Association  et  al. 

(Knaannlle.     September  Term,  1906.) 

1.  LDPX  INSUBANOB.  Increased  rates  in  assessment  com- 
pany must  be  in  accordance  with  the  terms  ol  policyt  when. 
Where  a  life  policy  in  an  assessment  company  proYldes  that 
while  tho  rate  therein  specified  as  the  maximum  is  not  a 
fixed  premium,  it  is  expressed  as  a  belief  that  such  rate  will 
never  be  exceeded,  and  that,  if  any  unexpected  emergency 
should  arise  whereby  the  mortuary  and  reserve  funds  should 
become  exfhausted,  then,  and  in  such  case  only,  it  is  agreed 
that  the  policy  holder  shall  be  liable  for  such  further  assess- 
ment as  may  be  necessary  to  meet  such  emergency  and  main- 
tain the  solvency  of  the  company,  it  is  held  that  the  company 
has  no  power  under  the  contract,  nor  under  the  law,  to  increase 
the  said  maximum  rate,  except  in  case  of  the  emergency  spec- 
ified and  in  accordance  with  the  terms  of  the  contract  {Post, 
pp.  210-212,  214-217.) 

9,  8AMB.  Same.  Policy  is  not  forfeited  by  nonpasrment  ol 
illegally  increased  premiums,  but  is  collectible,  less  credits 
for  unpaid  lawful  premiums. 
Where  the  premium  rates  on  a  life  policy  in  an  assessment  com- 
pany are  illegally  increased,  the  insured  is  not  bound  to  pay 
them  to  prevent  a  forfeiture,  and  on  the  falling  in  of  the  policy 
by  death,  it  was  matured  into  a  claim  against  the  company 
for  its  full  face  value,  less  the  amount  of  the  premiums  un- 
paid at  the  lawful  or  contract  rate.     {Post,  p.  212.) 

Case  cited  and  approved:     Association  v.  Kentner,  188  111.,  431. 

8.     8A1IB.     Burden  on  company  to  show  an  unexpected  emer- 
gency authorizing:  an  increase  of  premium  rates,  when. 
Where  an  assessment  life  insurance  company  increased  the  pre- 
mium rates  on  a  life  policy  providing  that  the  rates  should  not 
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be  increased  except  npcm  the  exliaustioii  of  the  morttiary  and 
resenre  funds,  an  unexpected  emergency,  the  burden  of  proof 
rests  upon  the  company  to  show  the  happening  of  the  unexpect* 
ed  emergency.     (Post,  pp.  210,  211,  212-214.) 

Case  cited  and  approved:  United  States  v.  Railroad,  191  XT.  £U 
84. 

Oase  cited  and  distinguished:  Knights  of  Pythias  t.  Knights 
(Ind.).  20  N.  BL,  479,  3  L.  R.  A.,  409. 

4.  SAME.     Tender  according  to  contract  rate  is  unneceesary, 
where  an  illegally  increased  rate  is  insisted  on. 

Where  an  assessment  life  insurance  company  wholly  changed  its 

plan  of  business,  and  illegally  increased  its  premium  rates  on 
existing  policies,  in  accordance  with  the  new  plan,  and  insisted 
on  the  payment  of  the  illegally  increased  rates  by  an  old  mem- 
ber, who  was  willing  to  pay  the  contract  rate,  a  tender  of  the 
premiums  according  to  such  contract  rate  was  unnecessary  as  a 
useless  and  vain  thing.     {Post,  pp.  217-221.) 

Cases  cited  and  approved:  Guetzkow  v.  Insurance  Co.,  105  Wis., 
4*48;  Shaw  v.  Insurance  Co.,  69  N.  T.,  286;  Hayner  v.  Insurance 
Co.,  69  N.  T.,  436;  Dennison  v.  Association,  69  N.  T.  S.,  291, 
69  App.  Div.,  294;  Insurance  Co.  v.  Insurance  Co.,  86  Pa.,  236; 
Insurance  Co.  v.  Society,  181  Pa.,  448;  Benjamin  v.  Association 
(Cal.),  79  Pac,  617;  Heinlein  v.  Insurance  Co.  (Mich.),  69  N. 
W.,  616,  26  L.  R.  A.,  627,  46  Am.  St.  Rep.,  409;  Legion  of  Honor 
V.  Orcutt,  119  Fed.,  682,  66  C.  C.  A.,  294;  Wagoner  v.  Knights 
and  Ladies  of  Hionor  (Mich.),  87  N.  W.,  903;  Lavin  v.  Lodge 
(Mo.  App.) ,  86  S.  W.,  600. 

5.  8AMB.     Tender  is  unnecessary  where  an  assessment  is  not 
made,  when. 

Where  an  assessment  of  premium  is  not  made  by  an  assessment 

life  insurance  company,  a  collection  of  premiums  cannot  be 

made,  and  a  tender  thereof  is  unnecessary.     iPoat,  p.  221.) 
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Cases  cited  and  approved:  Stewart  y.  Grand  Lodge,  100  Tenn., 
267;  Insurance  Co.  y.  Hyde,  101  Tenn.,  896. 

0.  SAKS.  Company  cannot  change  contract  rate  of  premiomi 
without  consent  of  insured,  to  facilitate  reorganisationy 
when. 
Where  an  assessment  life  insurance  company  issued  a  policy 
providing  that  the  premium  rates  should  not  he  increased  ex- 
cept upon  the  exhaustion  of  the  mortuary  and  reserve  funds, 
an  unexpected  emergency,  such  company  has  no  right  to 
change  the  contract  with  the  insured  without  his  consent* 
merely  to  facilitate  the  reorganization  of  its  business  upon  a 
more  satisfactory  basis.     {Post,  pp,  210,  221,  222.)     ' 

Cases  cited  and  approved:  Gaut  v.  Legion  of  Honor,  107  Tenn., 
608;  Hadly  v.  Queen  City  Camp,  etc.,  1  Tenn.  Chy.  App.,  418, 
and  cases  cited  in  the  opinion,  on  pages  221,  222. 

7.  BAMB.  Becovery  for  full  amount  of  policy  payable  out  of 
one  assessment  on  members  in  the  absence  of  evidence  as  to 
what  assessment  would  produce. 
Where  a  life  policy  in  an  assessment  company  for  a  specified  sum 
entitles  the  beneficiary  to  be  paid  out  of  one  assessment  levied 
on  the  members  and  in  an  action  thereon  there  was  no  evi- 
dence  showing  what  amount  an  assessment  would  produce, 
the  plaintifr,  otherwise  entitled  to  recover,  is  entitled  to  re- 
cover a  Judgment  for  the  full  amount  of  the  policy,  less  prem- 
iums unpaid  at  contract  rate,  with  interest  from  the  filing  of  the 
bill.     {Posty  pp.  222,  223.) 

Case  cited  and  approved:     Association  v.  Kentner,  188  111.,  481. 

Cases  cited  as  to  diversity  of  opinion:  Strauss  v.  Association, 
(N.  C),  39  S.  R,  55,  54  U  R.  A.,  605,  88  Am.  St,  Rep.,*  699;  In- 
surance Co.  V.  Garmany,  74  Ga.,  51;  Barney  v.  Dudley,  42  Kan., 
212;  Spear  v.  Insurance  Co.,  36  Hun,  322;  Insurance  Co.  v.  Rob- 
inson (C.  C),  64  Fed.,  580;  Insurance  Co.  v.  Week,  9  HI.  App., 
358. 
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FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
-T.  M.  McCoNNELL,  Chancellor. 

BuRKETT,  MiLLEB  &  MANSFIELD,  for  complainants 

CooKB,  SwANBY  &  CooKB,  fop  defendants. 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  was  an  action  brought  to  recover  upon  a  policy 
of  insurance  for  f  1,000,  payable  originally  to  Mrs.  Nan- 
nie A.  Hicks,  but  subsequently  changed  in  accordance 
with  its  terms,  so  as  to  be  made  payable  to  the  estate 
of  the  insured,  Milton  B.  Hicks.  There  was  a  recovery 
in  favor  of  the  estate  in  the  chancery  court,  but  on  ap- 
peal this  judgment  was  reversed  by  the  court  of  chan- 
cery appeals. 

The  facts,  so  far  as  necessary  to  be  stated,  are  that 
the  policy  was  issued  on  the  18th  day  of  July,  1892, 
and  premiums  were  continuously  paid  by  the  insured 
up  to  January  18,  1903,  in  quarterly  payments  of  |3.47 
each,  the  last  payment  being  made  in  October,  1902, 
which  carried  the  policy  forward  for  the  next  quarter, 
which  expired  on  January  18, 1903 ;  but  during  this  time, 
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that  is,  about  the  time  the  last  payment  was  made,  the 
insurance  company  raised  the  rate  from  |3.47  a  quarter 
to  14.86,  that  id)  from  the  total  amount  for  the  year  of 
113.88  to  119.44.  This  increase  was  made  without  the 
consent  of  the  insured,  and  he  thereafter  made  no  other 
I)ayments,  and  died  on  the  21st  of  October,  1903. 

The  insured  died  suddenly,  and  his  papers  were  left  in 
considerable  confusion;  but  from  these  and  from  other 
sources  the  following  additional  facts  were  gleaned : 

When  the  fact  that  the  rate  had  been  increased  was 
brought  to  the  attention  of  the  insured  and  of  other 
policy  holders  in  Dayton,  Tennessee,  where  all  of  them 
resided,  all  of  them  expressed  dissatisfaction  with  the 
change,  and  all  said  they  would  not  pay  this  increased 
rate,  except  Hicks.  He  expressed  dissatisfaction  with  it, 
but  said  in  the  conference  referred  to  that  he  did  not 
wish  to  lose  his  insurance,  and  expected  to  pay  it.  How- 
ever, he  did  not  pay  it,  and  the  association  claimed  that 
the  policy  was  forfeited  by  reason  of  such  failure  to 
pay.    The*  policy  contained  the  following  provision : 

"Notice  of  the  amount  of  each  quarterly  payment  and 
the  time  it  is  due  will  be  sent  to  the  insured  thirty  days 
l)efore  such  payment  is  due,  unless  the  insured  has  de- 
posited for  the  year  or  half  year  in  advance  on  account 
Printed  or  written  notice  mailed  to  the  address  of  the 
policy  holder  as  it  appears  on  the  books  of  the  associa- 
tion at  that  date  shall  be  deemed  due  and  sufficient  no- 
tice.   The  policy  holder  must  notify  the  association  at 
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once  of  any  change  in  residence,  jKMt  office  addreoBy  oc- 
cnpation,  or  name." 

It  does  not  api)ear  that  the  association,  after  the  new 
rate  had  once  been  called  to  the  attention  of  the  in- 
snred,  ever  notified  him  again  of  any  assessment  npon 
either  the  old  or  new  rate,  pursuant  to  the  foregoing 
provision  or  otherwise,  save  in  the  following  manner: 
Prior  to  October  9,  1903,  how  long  prior  does  not  ap- 
I>ear,  the  association  mailed  to  Mr.  Hicks,  who  had  been 
defendant's  agent  at  Dayton,  Tennessee,  a  number. of 
blank  receipts  applicable  to  the  policies  of  the  various 
policy  holders  in  Dayton,  including  Hicks,  with  a  view 
to  having  the  premiums  paid  on  the  new  rate.  The  re- 
ceipts exhibited  the  amount  of  premium  covered  by  each 
policy  according  to  both  the  old  and  the  new  rate,  and 
stated  that  the  premium  called  for  in  each  was  due 
October  18, 1903.  The  policy  contained  a  provision  that 
payment  was  to  be  made  "in  advance,  for  a  quarter,  half 
year,  or  year,  at  the  option  of  the  insured.'^  The  receipt 
contained  no  reference  to  the  period  between  October 
18, 1902,  and  October  18, 1903  (during  which  Hicks  had 
made  only  the  payment  of  one  quarter,  |3.47,  at  the  old 
rate,  and  which,  as  already  stated,  carried  the  policy  to 
January  18,  1903),  except  such  as  may  be  inferred  from 
the  following  clause  therein  appearing,  viz. :  "The  ac^ 
ceptance  of  the  forgoing  premium  shall  not  be  held  to 
waive  any  forfeiture  caused  by  nonpayment  of  this  or 
any  previous  sum  when  due,  or  otherwise." 

Hicks,  being  confused  by  the  appearance  of  both  the 
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old  rate  and  the  new  in  this  receipt,  addressed  a  letter 
to  the  association  on  October  9,  1903,  making  sundry 
inquiries  concerning  the  status  of  his  own  and  other 
policies.    The  letter  was: 

"I  am  in  receipt  of  several  receipts  for  policy  holders 
at  this  place  and  beg  leave  to  inquire  as  to  the  present 
status  of  these  policy  holders.  For  example,  take  my 
own  case.  My  receipt  called  for  |13.88,  which  is  four 
quarterly  premiums  under  the  old  rate.  Now,  if  I  pay 
this  f  13.88,  am  I  fully  reinstated  in  the  company,  and 
failure  to  pay  quarterly  premiums  when  due  waived?  If 
it  puts  me  in  good  standing  and  a  policy  holder,  what 
is  the  value  of  my  x>olicy  as  an  asset  in  my  estate  in 
case  I  should  die?  What  would  be  the  result  of  continu- 
ing to  pay  the  old  rate  in  accordance  with  the  terms  of 
the  contract  as  originally  issued  to  me?  What  would  be 
the  result  if  I  pay  the  |13.88  on  the  18th  inst.,  the  time 
dae^  and  after  that  pay  the  new  rate  of  fl9.44,  and 
what  would  be  the  quarterly  rate  of  that  date?  If  the 
payment  of  this  |13.88  on  the  18th  inst.  reinstates  me,  it 
is  my  intention  to  pay  it,  but  I  should  like  full  informa- 
tion as  to  the  above  for  guidance  as  to  course  I  shall 
follow  in  the  future,  whether  to  continue  at  the  old  rate 
or  pay  the  new  one,  which  I  understand  we  have  the 
option  of  doing.  I  cannot  say  as  to  the  other  policy 
holders,  but  your  letter  to  me  will  probably  determine 
them  as  to  what  course  they  will  pursue." 

Mr.  Hicks  died  before  the  reply  to  his   letter    was 
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mailed;  but^  in  ignorance  of  his  death,  the  association 
addressed  to  him  a  letter  on  October  23d,  which  exhibited 
their  own  view  of  the  meaning  of  the  demand  made  in 
the  receipt;  that  is,  that  the  increased  rate  mnst  be  paid. 

The  clause  of  the  policy  under  which  it  is  claimed 
the  change  was  made  from  the  lower  to  the  higher  rate 
was  as  follows : 

"This  association  qualified  under  the  so-caJled  'assess- 
ment laws'  under  which  it  is  not  obliged  to  tax  its  policy 
holders  to  maintain  the  legal  reserve  of  lev^  premium 
or  old  line  companies.  The  maximum  quarterly,  semi- 
annual or  annual  payments  to  be  made  on  account  of 
this  policy  are  set  opposite  the  age  of  insured  in  the 
table  of  rates  indorsed  hereon.  The  amount  named  in 
such  table  of  rates,  and  spoken  of  as  the  maximum  pay- 
ment, is  not  in  any  sense  a  fixed  or  artificial  premium. 
The  past  experience  of  this  company  and  the  American 
Tables  of  Mortality  indicate,  as  we  believe,  with  absolute 
certainty,  that  the  rate  spoken  of  as  the  maximum  will 
never  be  exceeded.  If,  however,  any  unexpected  emer- 
gency should  arise  whereby  the  mortuary  and  reserve 
funds  should  become  exhausted,  then,  and  in  such  case 
only,  it  is  agreed  that  the  policy  holder  shall  be  liable 
for  such  further  assessment  as  may  be  necessary  to  meet 
such  emergency  and  maintain  the  solvency  of  the  com- 
pany." 

There  was  no  evidence  introduced,  and  the  court  of 
chancery  appeals  did  not  find  as  a  fact  that  any  unex- 
pected emergency  had  arisen  whereby  the  mortuary  and 
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reserve  funds  had  become  ezhansted,  and  that  any  fur- 
ther assessments  were  necessary  to  meet  such  emergency 
and  maintain  the  solvency  of  the  company.  The  sub- 
stance of  the  finding  of  the  court  of  chancery  appeals 
uxK>n  this  subject  is  that  there  was  no  evidence  that  such 
emergency  had  not  arisen. 

After  the  policy  was  issued^  the  company  changed  its 
name  from  that  under  which  the  policy  was  issued  to 
the  Northwestern  National  Life  Association;  but  it  is 
admitted  in  the  pleadings  that  the  corporation  is  in 
effect  the  same.  As  originally  constituted,  the  company 
that  issued  the  policy  was  an  assessment  concern;  but 
under  its  new  nam^  it  became  a  level  rate  premium  com- 
pany and  formulated  several  plans  whereby  its  policy 
holders  might  take  advantage  of  the  new  plan,  one  of 
which  was  the  increase  of  premiums. 

The  defense  of  the  company  is,  in  effect^  that  the  pol- 
icy sued  on  had  been  forfeited  by  failure  to  pay  the  pre- 
miums that  accrued  subsequent  to  the  payment  which 
was  made  in  October,  1902. 

The  face  of  the  policy  shows  that  the  insured  was, 
at  the  time  it  was  issued,  27  years  of  age,  and  a  table 
ui>on  the  back  of  the  policy  shows  that  the  maximum  rate 
at  this  age  was  f3.47  i>er  quarter,  and  the  facts  found 
show  that  he  had  been  paying  this  jnaximum  all  the  time 
up  to  and  including  the  last  payment  made  by  him  in 
October,  1902.  There  are  numerous  other  facts  found 
by  the  court  of  chancery  appeals  bearing  upon  various 
phases  of  the  caae,  that  is,  as  applicable  to  various 
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grounds  of  relief  claimed  in  the  original  and  amended 
bill;  but  the  foregoing  statement  contains  all  that  is 
material  in  respect  of  the  crucial  point  in  the  case,  the 
one  upon  which  we  think  the  true  liability  rests. 

We  think  it  perfectly  clear  that  the  defendant  com- 
pany had  no  power  under  the  contract,  or  under  the 
law,  to  increase  the  rate  of  Mr.  Hicks'  insurance,  ex- 
cept in  accordance  with  the  terms  of  the  contract ;  that, 
in  case  the  premiums  or  quarterly  payments  were  ille- 
gally increased,  the  insured  was  not  bound  to  i>ay  them ; 
and  that,  upon  the  falling  in  of  the  policy  by  his  death, 
while  he  was  in  arrears  under  such  a  state  of  facts,  the 
policy  did  not  stand  forfeited,  but  was  matured  into  a 
claim  against  the  company  for  its  full  face  value,  less 
the  amount  of  the  premiums  unpaid  at  the  lawful  or 
contract  rate.  Covenant  Mut.  L.  Asa^n  of  Illinois  v. 
Eentner,  188  111.,  431,  58  N.  E.,  966. 

The  contract  contained  the  provision  that  the  rate 
should  not  be  increased,  except  upon  the  happening  of 
the  unexpected  emergency  referred  to  In  the  foregoing 
quotation  from  the  policy.  The  burden  of  proof  was 
upon  the  defendant  to  show  that  such  emergency  had 
arisen.  This  is  a  sound  view,  not  only  by  clear  implica- 
tion from  the  terms  of  the  passage  quoted,  which  made 
the  right  to  call  for  increased  assessments  dependent 
upon  the  existence  of  an  exceptional  status  that  might 
thereafter  arise,  but  also  because  the  facts  were  peculiar- 
ly within  the  knowledge  of  the  company,  and  the  policy 

m 

holder  could  not  be  supposed  to  know  anything  of  them. 
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United  States  v.  Denver  d  B.  Q.  B.  Co.,  191  U.  S.,  84,  24 
Sup.  Ot,  33,  48  L.  Ed.,  106.  The  rule  laid  down  in 
the  ccmtract  was  payment  at  the  rate  not  exceeding  the 
maximum  named  in  the  table  indorsed.  If  the  company 
claimed  a  right  dependent  upon  the  existence  of  an  ex- 
ceptional status,  one  outside  the  rule,  it  was  no  more 
thaD'  just  that  it  should  show  that  such  status  had  be- 
craie  a  reality.  This  it  could  prove  with  the  greatest 
ease,  if  the  fact  existed,  being  peculiarly  within  its  own 
knowledge.  The  negative  could  be  proven  by  the  com- 
plainant only  with  the  greatest  difficulty,  if  at  all.  United 
States  V.  Denver,  etc.,  B,  Co.,  supra. 

The  court  of  chancery  appeals  seems  to  have  been  of 
the  opinion  that  the  court  should  presume  that  the  as- 
sessment was  lawfully  made,  but  manifestly  such  a  pre- 
sumption would  deprive  complainant  of  his  rights  under 
the  contract,  since  it  would  wholly  emasculate  the  term 
which  he  had  provided  for  his  protection,  substituting  an 
inference  drawn  from  the  performance  of  the  forbidden 
act  as  a  support  for  the  act  itself,  in  lieu  of  proof  of  a 
state  of  facts  which  would  justify  the  performance  of 
the  act,  such  act  being  unlawful  but  for  the  existence  of 
some  exceptional  state  of  facts.  For  example,  we  may 
suppose  a  given  act  unlawful  under  all  circumstances 
but  one.  The  doing  of  such  an  act  would  be  prima  facis 
unlawful.  One  claiming  under  such  an  act  and  assert- 
ing its  lawfulness  would  have  imposed  upon  him  the 
duty  of  showing  that  the  special  fact  was  in  existence 
which  made  it  lawful.     To  infer  lawfulness  from  the 
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mere  doing  of  the  act  would  negative  the  eziertence  of  the 
rule,  and  destroy  it. 

In  the  brief  of  defendant's  counsel,  we  are  referred  to 
Supreme  Ixxlge  Knights  of  Pjfthias  v.  Knights  (Ind.)> 
20  N.  E.,  479,  3  L.  B.  A.,  409,  as  a  case  in  point  This 
case  does  not  apply.  The  matter  there  complained  of  by 
the  party  suing  was,  in  substance,  this :  The  ingmrance 
department  of  this  organization  had  a  division,  called 
the  ^^second  class,"  composed  of  about  sixteen  thousand 
people.  From  time  to  time  an  assessment  was  made  to 
pay  death  losses  on  the  whole  of  this  membership,  at  the 
rate  of  f  1  each,  and  out  of  the  fund  so  realized  the 
amount  of  the  certificate,  f  2,000,  was  paid  to  the  bene- 
ficiary, and  the  rest  of  the  fund,  it  is  presumed,  kept  to 
meet  future  death  losses.  Subsequently,  a  new  class, 
called  the  "fourth  class,"  was  organized,  into  which  all 
of  the  insured  members  of  the  organization  were  allowed 
to  enter  upon  complying  with  the  prerequisites  for  the 
constitution  of  tlie  class.  In  this  class  the  system  of 
insurance  was  changed  from  the  plan  of  arbitrary  as- 
sessments of  the  same  amount  for  each  member  to  an 
assessment  graduated  according  to  the  age  of  the  mem- 
ber. It  was  contended  by  the  plaintiff  in  the  case  re- 
ferred to  that  the  organization  of  the  "fourth  class'' 
within  the  body  of  the  general  insurance  organization 
had  the  effect  of  depleting  the  second  class  to  such  an 
extent  as  to  almost  annihilate  it,  since  nearly  all  of  the 
insured  members  went  into  the  new  "fourth  class,"  and 
this  was  true.    It  was  further  contended  that  this  change 
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was  a  violation  of  the  contract  rights  of  the  few  persons 
who  remained  in  the  "second  class,"  since  an  assess- 
ment upon  the  members  of  that  class  at  the  old  rate 
would  not  produce  anything  like  the  sum  of  f2,000 
which  was  called  for  by  their  certificates.  But  it  ap- 
peared that  the  "constitution'^  and  by-laws  of  the  order 
contained  a  reservation  of  the  right  and  power  to  change 
or  amend  the  "constitution"  and  by-laws,  and  that  the 
change  referred  to  was  r^ularly  made  by  the  duly  con- 
stituted authorities  of  the  organization. 

Besponding  to  the  contentions  above  referred  to,  the 
court  said:  "It  was  not  the  destruction  of  a  vested 
right,  because  the  power  to  amend  was,  as  reserved,  a 
part  of  the  contract  from  which  the  right  of  the  bene- 
ficiary emanated."  Another  reason  was  also  given,  to 
the  effect  that  the  right  to  enter  the  new  class  was 
open  to  all  members  on  equal  terms.  However,  the  first 
answ^er  was  in  itself  a  sufficient  one.  In  the  case  now 
before  the  court  it  does  not  appear  that  there  was  any 
such  reservation.  There  was,  indeed,  a  reservation  in 
the  face  of  the  policy  to  make  new  by-laws  and  regula- 
tions; but  these  were  to  be  of  such  a  character  as  that 
they  should  not  be  "in  conflict  with  the  contract  rights 
of  the  insured."  The  exact  language  of  the  clause,  ap- 
pearing upon  the  face  of  the  policy,  is:  "In  accepting 
this  contract^  the  insured  and  thebeneficiary  herein  agree 
to  be  bound  by  the  by-laws  and  regulations  of  this  asso- 
ciation now  in  force  or  which  may  hereafter  be  adopted. 
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not  in  conflict  with  the  contract  rights  of  the  insured 
herein." 

In  Covenant  Mut  TAfe  Ass^n  v.  Kentner,  supra,  it  was 
held  that,  where  a  certificate  issued  to  plainti£Ps  husband 
under  which  his  life  was  insured  in  the  defendant,  an 
assessment  life  insurance  company,  contained  no  agree- 
ment that  future  changes  in  defendant's  by-laws  should 
aflfect  his  contract,  the  fact  that  the  insured  was  chaise- 
able  with  knowledge  of  the  by-laws  existing  when  his 
certificate  was  issued,  and  that  they  contained  a  pro- 
vision that  they  might  be  altered,  did  not  authorize  de- 
fendant, under  a  change  of  by-laws,  to  increase  the  cost 
of  carrying  the  insui'ance  beyond  the  original  terms  of 
the  contract. 

In  that  case  it  appeared  that  a  certificate  was  issued 
to  the  plaintiflf's  husband  by  which  it  was  agreed  to  pay 
to  the  plaintiff  on  her  husband's  death  the  amount,  not 
over  f  5,000,  of  an  assessment  which  it  would  make  on  all 
its  members,  on  condition  that  the  insured  would  pay 
on  the  death  of  each  member  a  mortuary  assessment  not 
to  exceed  |1,  and  expenses  not  to  exceed  thirty  cents  a 
month.  The  insured  paid  all  of  the  assessments  up  to 
No.  149,  levied  March  1,  1899,  which  he  refused  to  pay, 
and  died  April  23, 1899.  Assessment  No.  149  was  levied 
on  a  new  basis  and  was  largely  in  excess  of  what  assured 
agreed  to  pay.  Upon  these  facts  it  was  held  that  the 
fact  that  the  rate  agreed  on  with  insured  would  not  meet 
the  cost  of  insuring  him  did  not  authorize  defendant  to 
increase  its  assessment  beyond  the  contract  rate  in  order 
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to  meet  such  cost,  and  hence  that  the  refusal  by  insured 
to  pay  assessment  No.  149  was  justified,  and  did  not 
authorize  defendant  to  forfeit  his  rights  under  the  cer- 
tificate. 

We  have  considered  the  question  whether  it  was  in- 
cumbent upon  the  insured,  in  order  to  preserve  his  rights 
under  this  policy,  to  tender  the  premium  due  at  the  con- 
tract rate,  from  quarter  to  quarter. 

In  Ouetzkow  v.  Insurance  Co.,  105  Wis.,  448,  81  N.  W., 
652,  it  is  said:  "The  rule  of  law  is  maintained  with 
great  unanimity  that  one  party  cannot  predicate  a  for- 
feiture, upon  an  omission  by  the  other  which  his  own 
conduct  has  helped  to  bring  about ;  that  the  declaration 
that  a  policy  of  insurance  is  clearly  forfeited  will  con- 
stitute a  suflScient  justification  for  the  omission  to  ten- 
der subsequently  accruing  premiums  or  installments, 
upon  the  ground  that  the  assured  is  justified  in  believing 
that  no  tender  would  be  accepted,  ajid  the  formality  is 
therefore  unnecessary ;  that  the  law  will  not  require  the 
doing  of  a  vain  thing.  2  Joyce  on  Insurance,  sec.  1123; 
Shaw  V.  Republic  L.  Ins.  Co.,  69  N.  Y.,  286;  Oirard  L. 
Ins.  Co.  V.  Mutual  L.  Ins.  Co.,  86  Pa.,  236 ;  National  Mut. 
Ins.  Co.  V.  Ho7ne  Benefit  8oc.,  181  Pa.,  448,  37  Atl.,  519, 
59  Am.  St  Rep.,  666.'' 

In  Benjamin  v.  Mutual  Res.  Fund  Ass^n  (Cal.),  79 
Pac,  517,  a  very  recent  case  decided  in  1905,  it  was  held 
that  a  certificate  holder  in  an  assessment  insurance  as- 
sociation, of  whom  an  illegal  assessment  was  demanded, 
need  not  pay  such  assessment,  nor  tender  a  sum  equiva- 
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lent  to  a  I^al  assessment,  in  order  to  preserve  his  rights 
under  his  contract;  nor  need  he,  on  demand  by  the  as- 
sociation, furnish  it  with  his  reasons  for  not  paying  the 
assessment.  To  same  effect,  in  substance,  as  to  the  ab- 
sence of  a  necessity  for  tender,  is  the  case  of  Heinlein 
V.  Ins.  Go.  (Mich.),  59  N.  W.,  615,  25  L.  R.  A.,  627, 
632,  45  Am.  St.  Rep.,  409,  and  Hwyner  v.  Am.  Pop.  L. 
In8.  Go.,  69  N.  Y.,  435. 

In  Supreme  Gouncil  American  Legion  of  Honor  v. 
Orcutt,  119  Fed.,  682,  56  0.  C.  A.,  394,  the  facts,  so  far 
as  they  bear  upon  the  question  before  us,  were  these: 

Upon  the  trial  it  appeared  that  the  assessment  fop  the 
month  of  July,  1897,  was,  by  the  rules  of  the  association, 
required  to  be  paid  before  the  end  of  the  month ;  that  the 
assured  paid  it  to  one  Daoust,  the  cashier  of  a  bank  at 
Defiance,  Ohio,  on  or  about  the  20th  of  July,  1897,  but 
that  Daoust  did  not  forward  it  to  the  collector  of  Alpha 
Council  No.  1  to  whom  he  should  have  forwarded  it, 
until  the  5th  of  August  following;  that  the  collector  was 
required  to  make  his  returns  to  the  supreme  treasurer 
for  the  month  of  July  on  August  12th;  that  he  reported 
the  July  assessment  of  Orcutt  as  not  having  been  paid 
until  August ;  that  Orcutt  was  thereupon  suspended,  and 
the  check  was  returned  to  Daoust;  that  he  made  appli- 
cation for  reinstatement  on  August  23.  1897;  that  his 
case  was  referred  to  the  medical  examiner,  who  reported 
his  physical  condition  not  acceptable,  and  thereupon  the 
petition  for  reinstatement  was  disallowed;  that  Orcutt 
was,  at  the  time  of  his  suspension,  in  failing  health; 
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and  that  he  died  in  September  of  the  following  year. 
There  was  testimony  from  which  the  court  concluded 
that  Daoust  was  the  agent  of  the  association. 

For  the  association  it  was  urged : 

. "  ( 1 )  That  Orcutt  was  not  a  member  in  good  stand- 
ing at  the  time  of  his  death.  But  if  the  facts  be^'  said 
the  court,  "as  the  jury  found,  that  he  was  -suspended 
without  cause,  it  was  not  competent  for  the  defendant  to 
put  its  own  wrongful  action  forward  as  a  defense.  .  .  ." 

"(2)  .  .  .  That  the  insured  did  not  tender  sub- 
sequent dues  and  assessments,  or  claim  the  privileges  of 
a  member,  is  of  no  moment  He  had  no  notice  of  any 
such  levies,  and  it  would  have  been  a  vain  thing  for 
him  to  make  such  tender  or  claim  his  privileges.  Nor 
did  his  claim  to  be  reinstated  constitute  a  waiver  of  his 
rights.  That  was  an  obvious  and  proper  way  to  have 
the  wrong  undone.  The  defendant's  refusal  was  a  repe- 
tition of  the  wrong.  The  association  was  in  no  wise 
prejudiced  by  these  proceedings,  and  is  in  no  position  to 
claim  that  the  plaintiff  surrendered  a  valuable  right." 

To  the  same  effect  is  ^Vagoner  v.  Supreme  Lodge 
Knights  d  Ladies  of  Honor  (Mich.),  87  N.  W.,  903.  In 
that  case,  it  appeared  that  a  previous  assessment  had 
been  refused,  on  the  ground  that  Mrs.  Wagoner  was  not 
a  member  of  the  association.  Upon  the  point  whether 
Mrs.  Wagoner  should  have  continued  to  make  tender  of 
subsequent  assessments  in  order  to  keep  her  policy  good, 
the  court  said :  "The  law  does  not  require  useless  things 
to  be  done.    It  was  useless  to  tender  a  second  assess- 
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ment  when  the  previous  one  had  been  refused  on  the 
ground  that  Mrs.  Wagoner  was  not  a  member."  So,  in 
Dennison  v.  Masons-  Fraternal  Ace.  Ass^n  of  America, 
69  N.  Y.  S.,  291,  59  App.  Div.,  294,  it  was  held  that, 
where  timely  tender  of  premium  on  an  accident  policy 
was  made  and  rejected,  and  a  wrongful  declaration  of 
forfeiture  of  the  policy  made,  the  insured  need  not  there- 
after keep  the  tender  good  to  entitle  him  to  sue  on  the 
policy. 

There  is  a  recent  case,  Lavin  v.  Grand  Lodge  A.  O.  17. 
W.  (Mo.  App.),  86  S.  W.,  600,  which  fully  recognizes 
the  rule  supported  by  the  preceding  cases,  but  takes  a 
distinction  to  the  effect  that  subsequent  tender  should  be 
made  when  there  is  a  probability  that  the  refusal  of  a 
previous  premium  may  have  been  the  result  of  mistake, 
and  when  ample  means  are  afforded  by  the  society  for 
the  ascertainment  and  rectification  of  the  wrong  and  the 
reinstatement  of  the  member.  In  such  case  it  is  said 
that  a  tender  is  not  a  vain  and  useless  thing. 

But,  in  the  case  now  before  the  court,  it  is  clear  that 
no  subsequent  tender  of  the  old  rate  would  have  availed. 
The  association  had  wholly  changed  its  plan  of  business, 
and  the  new  rates  were  based  upon  that  new  plan.  The 
last  communication  from  it  upon  the  subject  in  re- 
sponse to  an  appeal  for  an  explanation,  and  a  sugges- 
tion that  the  member  was  willing  to  pay  the  old  rate  was 
an  insistence  upon  the  payment  of  the  new.  Moreover, 
as  above  shown  by  a  quotation  from  the  policy,  it  was 
the  duty  of  the  association  to  give  thirty  days'  notice  in 
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advance  of  such  assessment,  and  it  does  not  appear  that 
any  such  notice  was  given  of  any  assessment  at  the  old 
rate;  but,  from  the  sending  of  the  blank  receipt  above 
referred  to,  it  seems  that  a  demand  was  made  for  pay- 
ment on  the  new  rate.  Here  was  a  continuation  of  the 
attitude  of  the  association  in  opposition  to  the  old  rate. 
Can  it  be  supposed  that  under  such  a  state  of  facts  a 
tender  of  the  old  rate  would  have  been  of  any  avail? 
Clearly  not.  It  does  not  even  appear  that  an  assessment 
was  ever  made  upon  the  old  rate  after  the  association 
went  upon  its  new  plan,  and  such  assessment  was,  of 
course,  necessary  before  anv  collection  on  that  basis 
could  be  made.  Stciciirt  v.  Grand  Lodge,  100  Tenn.,  267, 
46  S.  W.,  579;  Insurance  Go.  v.  Hyde,  101  Tenn.,  396, 
48  8.  W.,  968.  Here  was  another  and  continuing  evi- 
dence to  the  assured  that  no  payment  at  the  old  rate 
would  be  received,  and  that  a  tender  would  have  been 
a  vain  thing.  We  conclude  that  the  assured  was  under 
no  obligation  to  make  the  tenders  referred  to. 

That  the  defendant  had  no  right  to  change  its  contract 
with  the  insured  without  his  consent,  merely  to  facilitate 
the  reorgani25ation  of  its  business  upon  a  more  satisfac- 
tory basis,  is  a  proposition  abundantly  supported  by 
the  following  authorities :  Oant  v.  Am.  Legion  of  Honor, 
107  Tenn.,  603,  64  S.  W.,  1070,  55  L.  R.  A.,  465 ;  Hadly 
V.  Qiieen  City  Comp.,  1  Tenn.  Ch.  App.,  413;  Strauss  V. 
Mui.  Reserve  Fund  L.  Ass'n  (N.  C),  39  S.  E.,  55,  54 
L.  R.  A.,  605,  83  Am.  St.  Rep.,  699;  Bragaw  v.  Sup. 
Lodge  Knights  &  Ladies  of  Honor  (N.  O.),  38  S.  E.,  905, 
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54  L.  R.  A-,  602;  Peterson  v.  Gibson  (111.),  61  N.  E., 
127,  54  L.  R.  A.,  836,  85  Am.  St.  Rep.,  263;  Thibert  v. 
Sup,  Lodge  Knights  of  Honor  (Minn.),  81  N.  W.,  220, 
47  L.  R.  A.,  136,  79  Am.  St.  Rep.,  412;  Coven(mt  Mut. 
L.  Ins.  Ass'n  v.  Kentner,  supra^ 

There  is  a  diversity  of  opinion  as  to  the  measure  of 
damages  applicable  in  such  a  case,  where  the  insured 
sues  in  his  lifetime  for  breach  of  the  contract  {Strauss 
V.  Mut.  Res.  F.  L.  Ass^n,  supra;  Insurance  Go.  v.  Gar- 
many,  74  Ga.,  51;  Bwrney  v.  Dudley,  42  Kan.,  212,  21 
Pac,  1 079, 16  Am.  St.  Rep.,  476 ;  Speer  v.  Inswram^ce  Co., 
36  Hun,  322 ;  and  see  Insurance  Go.  v.  Robison  ( C.  C. ) , 
54  Fed.,  580;  Insurance  Co.  v.  Week,  9  111.  App.,  358) ; 
but  it  was  held,  and  we  think  correctly,  in  Covenant  Mut. 
L.  Ins.  Co.  V.  Kentner,  supra,  that,  in  a  suit  by  a  bene- 
ficiary of  the  policy  after  the  death  of  the  assured,  when 
there  was  no  evidence  as  to  what  an  assessment  would 
produce,  and  plaintiflF  was  otherwise  entitled  to  recover, 
a  judgment  for  the  full  amount  of  the  certificate  would 
be  proper.  It  was  further  held  in  that  case  that  the 
fact  that  an  assessment  would  have  produced  less  than 
the  face  of  the  certificate,  if  true,  would  be  a  mere  mat- 
ter of  defense  which  would  have  to  be  shown  by  the  as- 
sociation. 

We  think  the  complainant  in  the  present  case  is  en- 
titled to  a  decree  for  the  full  amount  of  the  policy,  less 
the  premiums  unpaid  at  the  contract  rate  maturing  be- 
tween October,  1902,  and  October,  1903,  with  interest 
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from  the  filing  of  the  bill.    The  decree  of  the  court  of 
chancery  appeals  is  therefore  reversed. 

We  are  nnable  to  see  any  just  ground  for  the  allow- 
ance of  a  credit  of  |108.96,  shown  by  the  chancellor's  de- 
cree. This  credit  will  therefore  be  disallowed,  and  a 
decree  entered  as  above  directed.  The  defendant  will 
pay  all  of  the  costs  of  the  cause. 
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JosBPH  Acker  v.  Mayor  and  Aldermen  of  EInoxvillb 

and 
Joseph  Acker  et  nx.  v.  Mayor  and  Aldermen  of 

Knoxville. 

{Kfioxville.    September  Term,  1906.) 

1.  mXNIOIPAL  00RP0RATI0N8.  Not  Uable  in  damage  to 
abutting  owner  for  permitting  steam  railroad  to  occupy 
street  beyond  the  extension  of  his  line. 
The  abutting  landowner  whose  line  extends  to  the  center  of  the 
street  cannot  maintain  a  suit  against  the  city  to  recover  dam- 
ages for  its  permitting  a  steam  lailroad  to  be  built  on  the  op- 
posite side  of  the  street  and  beyond  the  line  of  such  owner; 
and  it  seems  that  suit  cannot  be  maintained  against  the  rail- 
road company  for  the  mere  building  of  the  railroad.  (Post,  pp. 
227,  228.) 

Cases  cited  and  approved:  Railroad  v.  Bingham,  87  Tenn.,  526; 
Harmon  v.  Railroad,  87  Tenn.,  614;  Smith  v.  Railroad,  87  Tenn., 
626;  Railroad  v.  Doyle,  88  Tenn.,  748;  Brummit  v.  Railroad,  106 
Tenn.,  124. 

8.  SAME.  Damages  recoverable  by  landowner  against  the 
city  for  change  in  grade  of  street. 
For  the  change  of  the  grade  of  a  street  by  a  city,  a  landowner  is 
entitled  to  recover  from  the  city  such  actual  damages  as  oc- 
curred from  the  change  in  grading,  with  an  abatement  of  inci- 
dental benefits  arising  from  the  improvement.  {Post,  pp.  230, 
231.) 

Code  cited  and  construed:     Sec.  1S^88  (S.). 

-  Acts  cited  and  construed:    1891,  ch.  31;  1893,  ch.  41. 

8.  SAME.  Same.  Damage  is  difference  between  market  Talue 
Just  before  and  after  grading  street. 
In  an  action  by  an  abutting  landowner  against  a  city  for  damages 
resulting  from  the  change  in  the  grade  of  a  street,  the  measure 
of  his  damages  is  the  difference  between  the  market  value  of 
his  property  just  before  the  grading  and  Just  afterwards.  {Post, 
pp.  231,  232.) 
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Cases  cited  and  approved:     Coleman  v.  Bennett,  111  Tenn.,  705- 
716;  Terminal  Co.  v.  Lellyett,  114  Tenn.,  368,  405. 

4.  SAME.  Same.  Same.  Evidence  of  elements  of  damagres 
admissible  and  to  be  considered. 
In  the  abutting  landowner's  action  against  a  city  for  damages 
In  changing  the  grade  of  a  street,  evidence  of  the  cost  of  a 
rock  wall  as  a  result  of  the  grading,  the  possible  impairment  of 
the  right  of  ingress  and  egress,  the  freedom  of  the  prop- 
erty from  the  dirt  and  dust  of  the  street,  as  a  result  of  the  im- 
provement, and  the  rental  value  thereof,  is  admissible,  and 
should  be  considered  in  determining  the  damages.  (Post,  pp. 
228-232.) 

Cases  cited  and  approved:     McKinney  v.  Nashville,  102  Tenn., 
131,  137,  139;  Railroad  y.  Hunton,  114  Tenn.,  609-618. 

0.  SAME.  Same.  Same.  Same.  No  damages  recoverable 
under  statute  for  inconvenience  during  progress  of  work,  but 
by  an  independent  action. 
In  tihe  abutting  landowner's  action,  under  statute  (Shannon's 
Code,  section  1988),  against  a  city  for  damages  in  changing  the 
grade  of  a  street,  no  recovery  can  be  had  for  inconvenience 
resulting  during  the  progress  of. the  work;  but,  it  seems,  this 
might  be  made  the  subject  of  an  independent  action.  (Post,  pp, 
232.  233.) 

Code  cited  and  construed:     Sec.  1988  (S.). 

Acta  cited  and  construed:     1891,  ch.  31;  1893,  ch.  41. 

6.  SAME.  Charge  that  city  is  not  liable  to  abutting  landowner 
for  destruction  of  water  pipes  not  owned  by  plaintiff  is  not 
prejudicial,  when. 
The  court's  charge,  in  an  action  by  the  abutting  landowner 
against  a  city  for  damages  in  changing  the  grade  of  a  street, 
that  if  plaintiff  did  not  own  the  water  pipes  from  the  main  in 
the  street  to  his  property  line,  then  any  injury  to  them  should 
not  be  considered  in  arriving  at  the  plaintiff's  damages,  was 
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not  prejudicial  to  plaintiff,  where  a  railroad  permitted  to  oc- 
cupy the  street  employed  the  water  company,  which  owned  the 
pipes,  to  repair  water  connections  at  the  railroad  company's 
cost  when*  such  repair  was  made  necessary  by  a  change  in  the 
grade  of  the  street     (Post,  p.  233.) 


FROM  KNOX. 


Appeal  from  the  Circuit  Court  of  Knox  County. — 
Joseph  W.  Sneed,  Judge. 

Tbmpleton,  Lindsay  &  Tbmpletoin,  for  Acker. 

J.  W.  Culton  and  Corniok,  Wright  &  Fbantz,  for 
Knoxville, 


Mr.  Justice  Neil  doliveped  the  opinion  of  the  Court 

These  two  cases  were  consolidated  and  heard  together 
in  the  circuit  court  of  Knox  county.  The  facts  in  each 
are  substantially  the  same,  and  the  statement  will  be 
made  as  if  they  constituted  a  single  case. 

The  plaintiffs  own  three  lots,  located  on  the  north 
side  of  Dale  avenue,  in  the  city  of  Knoxville.  Their 
line  runs  to  the  middle  of  the  avenue.  Prior  to  1904 
the  city  graded  the  avenue,  and  the  frontage  of  the  lots 
was  then  accommodated  tx>  that  grade.  During  the  year 
of  1904  the  city  regraded  the  avenue,  cutting  it  down 
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about  five  feet,  and  permitted  a  steam  railway  company 
to  bnild  its  track  along  the  south  side  of  the  ayenue 
between  the  center  and  the  south  margin,  the  railway 
line  not  touching  the  plaintiff's  property.  This  action 
was  brought  against  the  city  to  recover  damages  alleged 
to  have  been  sustained  by  the  regrading.  There  was  also 
a  claim,  put  forward  in  the  declaration,  based  on  the 
theory  that  damages  could  be  recovered  by  reason  of 
the  fact  that  the  city  had  permitted  the  railway  to  be 
located  in  the  manner  above  stated  and  operated  along 
the  avenue.  The  circuit  judge  withdrew  from  the  con- 
sideration of  the  jury  the  claim  based  upon  the  second 
theory,  and  submitted  the  case  simply  for  the  damages 
caused  by  the  regrading.  There  was  a  verdict  rendered 
and  judgment  thereon  in  favor  of  Acker  and  wife  for 
the  sum  of  |200,  and  also  a  verdict  and  judgment  in 
favor  of  Joseph  Acker  for  the  sum  of  |500.  The  plain- 
tiffs not  being  satisfied  with  this  result,  moved  for  a 
new  trial,  and,  on  this  motion  being  overruled,  appealed 
to  this  court,  and  assigned  errors. 

The  first,  second,  fourth,  fifth,  sixth,  and  seventh  as- 
signments are  based  upon  the  action  of  the  circuit  judge, 
on  account  of  his  withdrawal,  in  various  forms,  of  the 
second  theory  above  mentioned,  from  the  consideration 
of  the  jury.  We  need  not  specify  these  assignments  more 
particularly.  We  are  of  opinion  that  his  honor  com- 
mitted no  error  in  this  action.  The  city  had  the  right 
to  i)ermit  the  railway  company  to  build  its  line  upon  the 
avenue,  without  the  consent  of  the  plaintiffs.    It  did  not 
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run  over  any  part  of  their  property,  but  entirely  beyond 
their  line.  There  was  no  wrong  done^  therefore,  to  the 
plaintiffs,  and  no  right  of  action  accrued  to  them  on  ac- 
count of  the  location  of  the  road  in  the  avenue.  If  the 
railway  company  improperly  conducted  its  business,  so 
as  to  cast  a  special  burden  upon  the  plaintiffs,  that 
would  be  a  matter  for  which  they  could  call  the  company 
to  account,  but  not  the  city.  They  could  not  sue  either 
the  city  or  the  railway  company  merely  because  a  rail- 
road was  built  on  a  public  street,  if  such  railroad  should 
be  located  beyond  the  line  of  the  plaintiffs'  lots,  and,  so, 
not  an  additional  burden  on  the  fee.  The  substance  of 
what  has  just  been  said  will  he  found  in  Brummit  v. 
Raihcay  Co.,  106  Tenn.,  124,  60  S.  W.,  505;  Railroad  Co. 
v.  Bingham,  87  Teuu.,  526,  11  S.  W.,  705;  Harmon  v. 
Railroad  Co.,  87  Tenn.,  614,  11  S.  W.,  703;  Smith  v. 
Railroad  Co.,  87  Tenn.,  626, 11  S.  W.,  709 ;  and  Railroad 
Co.  V.  Doyle,  88  Tenn.,  748, 13  S.  W.,  936, 9  L.  R.  A.,  100, 
17  Am.  St.  Rep.,  933. 

The  eighth  assignment  raises  an  objection  to  the  meas- 
ure of  damages  fixed  by  the  circuit  judge. 

Ul>on  this  subject,  his  honor,  after  instructing  the 
jury  that  they  should  ascertain  the  market  value  of  the 
plaintiffs'  lots  just  before  the  grading  was  b^un  and 
just  after  it  was  finished,  and  should  allow  the  difference 
as  damages,  proceeded : 

"You  have  been  permitted  to  hear  proof  in  this  case 
of  what  it  would  cost  to  establish  and  build  a  rock  wall 
in  front  of  these  premises ;  that  is  permitted  as  a  circum- 
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stance,  as  in  incident  to  the  damages  in  this  case,  but  it 
is  not,  as  you  see  from  my  instruction,  a  criterion  to  go 
by  in  assessing  damages,  if  you  find  there  are  damages, 
but  it  is  a  circumstance,  which  like  the  rent  of  the  prop- 
erty, if  it  is  equal  to,  or  more  than,  it  was  before,  that  is 
a  circumstance  permitted  to  be  proved  in  this  case,  but 
the  fact  that  it  rents  for  the  same,  or  more,  is  not  con- 
clusive that  there  was  no  damage  in  the  case.  It  is  for 
you  to  say  what  the  value  and  effect  of  these  circum- 
stances are,  taken  in  connection  with  all  the  other  facts 
and  circumstances  of  the  case,  as  well  as  the  law  of  the 
case,  as  the  court  has  undertaken  to  explain. 

"If  you  should  be  of  opinion  that  the  market  value  of 
this  property  was  equal  to,  or  greater  than,  the  market 
value  of  it  before  the  grading  of  this  street  was  entered 
upon,  and  you  should  be  of  the  opinion  that  it  is  owing 
to  a  general  increase  in  the  value  of  property  in  com- 
mon with  all  other  property  in  that  neighborhood,  or  in 
the  city  of  Knoxville,  growing  out  of  the  fact  that  ad- 
ditional facilities  have  been  furnished  to  the  citizens,  or 
that  the  grading  of  this  street  has  been  more  advanta- 
geous to  all  parties  adjacent  thereto  and  living  upon  that 
avenue,  then  these  are  considerations  that  the  jury  must 
disregard  and  not  be  guided  by  in  coming  to  their  con- 
clusion in  this  case,  for  the  reason  that  benefits  and  ad- 
vantages and  general  increase  of  property  shared  in  by  a 
community  as  a  whole  cannot  be  looked  to  for  the  pur- 
pose of  placing  it  to  the  disadvantage  of  a  particular 
owner,  who  brings  an  action  of  this  character." 
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His  honor  also  chained  that  if  the  street  should  be 
half  graded  and  not  graded  to  the  whole  width,  this 
would  be  a  negligent  grading  of  the  street,  or  an  obertxac- 
tion  thereof,  and  that  the  plaintiffs  would  have  the  right 
to  have  this  taken  into  consideration  to  the  extent  that 
their  use  of  the  street  in  the  way  of  ingress  and  egreas 
had  been  impaired. 

He  also  charged :  ^^If  there  is  any  special  benefit  to 
this  particular  piece  of  property,  if  you  should  be  of 
opinion  for  instance  that  the  leaving  of  these  lots  on  a 
higher  grade  from  that  of  the  street,  after  it  was  lowered, 
made  these  particular  lots  more  desirable  for  residence 
purposes,  by  reason  of  not  coming  in  contact  with  the 
dirt  or  any  filth  that  may  accumulate  on  the  street,  then 
the  jury  may  take  that  into  consideration  in  the  estimate 
of  damages,  and  to  the  extent  that  it  is  a  benefit,  it 
should  be  looked  to  by  the  jury  to  reduce  damages  which 
otherwise  the  plaintiffs  would  have  been  entitled  to  re- 
cover in  this  lawsuit,  if  you  find  plaintiffs  are  entitled 
to  recover  at  all.'' 

The  statutes  upon  which  the  right  of  action  is  based 
are  Acts  1891,  p.  67,  c.  31,  section  1,  and  Acts  1893,  p.  53, 
c.  41,  the  latter  amending  the  former.  The  law  as 
amended  is  correctly  stated  in  section  1988  of  Shan- 
non's Code,  which  is  as  follows: 

"1988.  When  any  owner  of  real  estate  in  any  town  or 
city  in  the  State  of  Tennessee  shall  sustain  any  damage 
to  his  property  by  reason  of  any  change  made  in  the  nat- 
ural or  established  grade  of  any  highway  or  town  way  in 
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any  city  or  town  in  the  State,  or  by  reason  of  the  raising 
or  lowering  of  such  grades,  or  other  acts  done  for  the 
purpose  of  improving  or  repairing  such  ways,  the  said 
owner  shall  be  paid  all  damages  therefor  by  such  cities 
and  towns  within  said  State,  which  damage  may  be  re- 
covered l^efore  any  court  of  competent  jurisdiction,  at 
any  time  in  one  year  from  the  completion  of,  or  the  ces- 
sation of,  such  works,  acts,  or  improvements;  but  all 
benefits  accruing  by  reason  of  such  improvements,  acts, 
or  works  shall  be  allowed  to  affect,  reduce,  and  offset  the 
damages  herein  provided  for.     (1891,  ch.  31;  1893,  ch. 

41.)'' 

We  are  of  opinion  that  his  honor's  charge  stated  a  fair 
and  reasonable  rule.  The  damages  for  which  an  action 
is  given  in  the  section  quoted  are  such  actual  damages 
as  occur  from  the  grading,  and  the  abatements  indica- 
ted are  those  arising  out  of  the  incidental  benefits  of  the 
improvement.  His  honor  properly  directed  the  atten- 
tion of  the  jury  to  the  cost  of  a  rock  wall  required  as  a 
result  of  the  grading,  and  to  the  possible  impairment  of 
the  right  of  ingress  and  egress,  and  on  the  other  hand, 
as  a  benefit,  to  the  freedom  of  the  property  from  the  dirt 
and  dust  of  the  street  after  the  making  of  the  improve- 
ment. These  incidents  would  be  all  such  as  one  would 
take  into  consideration  in  estimating  the  value  of  the 
property,  after  the  grading  had  been  completed.  So  that 
the  test  of  the  difference  between  the  market  value,  just 
before  the  grading  and  just  afterwards,  would  be  a  true 
one,  and  would  indicate  the  real  injury  suffered ;  the  in- 
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cidents  referred  to  sufficing  to  direct  the  attention  of  the 
jury  to  the  special  elements  of  the  injury  and  the  bene- 
fits arising  out  of  the  grading,  and  necessary  to  be  taken 
into  consideration  in  forming  an  estimate  of  the  value 
of  the  property,  before  and  after. 

Nor  do  we  think  it  was  improper  to  call  attention  to 
the  rental  value.  This  wa&  a  circumstance  which  the 
jury  might  properly  look  to  in  estimating  the  market 
value  in  analogy  to  the  rule  obtaining  in  condemnation 
cases,  where  it  becomes  necessary  to  ascertain  the  mar- 
ket value.  McKinney  v.  Nashville,  102  Tenn.,  131,  137, 
139,  52  S.  W.,  781,  73  Am.  St.  Rep.,  859 ;  Railroad  V. 
Htinton,  114  Tenn.,  609-618,  88  S.  W.,  182. 

Further,  the  cases  hold  that  the  measure  of  damages 
for  a  permanent  injury  to  land  is  the  depreciation  in 
market  value  of  the  property  by  reason  of  defendant's 
wrong  once  for  all.  Coleman  v.  Bennett^  111  Tenn.,  705- 
716,  89  S.  W.,  734.  Bee,  also.  Terminal  Co.  v.  Lellyett, 
114  Tenn.,  368,  405,  85  S.  W.,  881. 

The  ninth  assignment  of  error  is  based  upon  the  action 
of  the  circuit  judge  in  giving  in  charge  to  the  jury  the 
following  instruction  offered  by  the  defendant,  viz: 

"I  charge  you  that  the  plaintiffs  can  recover  alone  by 
reason  of  the  change  in  the  grade,  and  any  inconvenience 
sustained  by  them  during  the  progress  of  the  work  could 
not  be  looked  to  by  you,  in  ascertaining  the  amount  of 
damages  they  are  entitled  to,  if  any." 

There  was  no  error  in  giving  this  instruction.  Such 
damages  as  are  referred  to  in  the  request,  resulting  from 
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inconyenience  merely,  might  be  made  the  subject  of  an 
independent  action,  but  not  of  an  action  under  the  stat- 
ute above  quoted. 

The  tenth  assignment  is  based  upon  the  action  of  the 
circuit  judge  in  giving  the  following  to  the  jury,  upon  re- 
quest of  the  defendant. 

"I  charge  you  that  if  you  find  the  plaintiffs  did  not 
own  the  water  pipes  from  the  water  main  in  the  street  to 
plaintiffs'  property  line,  but  that  such  pipes  were  the 
property  of  the  Knoxville  Water  Company,  then  this 
would  not  be  an  element  to  be  considered  by  you  in  ar- 
riving at  the  amount  of  damages." 

The  substance  of  the  evidence  on  this  point  was  that 
to  one  of  the  lots  the  connection  was  restored,  without 
expense  to  the  plaintiffs,  immediately  after  the  grading 
was  done,  and  has  been  constantly  used  since.  As  to  the 
other  two  lots,  the  testimony  is  that  they  were  cut  off 
several  years  before  the  grading  was  done;  that  is,  the 
water  was  cut  off.  The  pipes  were  severed  when  the 
grading  was  done.  The  plaintiff  Acker  testifies  that 
whenever  he  wishes  the  connection  made,  he  will  have  to 
pay  for  tapping  the  main.  An  officer  of  the  water  com- 
pany was  introduced,  however,  who  testifies  that  the 
company  is  under  contract  with  the  railroad  company, 
that  was  permitted  to  go  upon  the  street,  to  restore  the 
connection  whenever  desired,  and  at  the  expense  of  the 
company.  Under  these  circumstances,  we  do  not  think 
there  was  any  harm  done  by  the  instruction. 
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We  have  hitherto  passed  without  remark  the  third  as- 
signment, which  is  that  there  is  no  evidence  to  support 
the  verdict  of  the  jury.  This  assignment^  however,  is 
not  pressed  in  the  brief  of  counsel,  nor  could  it  be  prop- 
erly, since  there  is  evidence  to  support  the  verdict. 

It  results  that  there  is  no  error  in  the  judgment  of 
the  court  below^  and  it  must  be  affirmed^  with  costs. 
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Will  Riyebs  v.  The  State. 

■ 

\Knoxville.    September  Term,  1906.)' 

1.  GRAND  JUBY.  Objection  to  formation  of^  after  indictment, 
must  be  seasonably  made  by  plea  in  abatement.  Oase  in 
Judgment. 
The  defendant,  a  negro,  was  brought  into  open  court  on  Septem- 
ber 30,  1904»  and  entered  into  a  recognizance  for  his  appear- 
ance to  answer  the  State  on  a  charge  of  murder  to  be  preferred 
against  him  by  indictment  The  indictment  was  not  returned 
by  the  grand  jury  until  November  18.  He  made  no  objection 
to  the  formation  of  the  grand  jury  until  the  case  was  called 
for  trial  at  the  January  term,  when  he  filed  a  plea  in  abatement 
challenging  the  constitution  of  the  grand  jury  upon  the  ground 
that  negroes  were  excluded  therefrom  on  account  of  their  race 
and  color.  The  plea  contained  no  averment  that  the  defendant 
did  not  know  of  the  matters  upon  which  his  objection  was 
based  prior  to  the  finding  of  the  indictment  or  before  the  time 
of  the  filing  of  the  plea.  The  plea  in  abatement  was  stricken 
out  because  not  filed  within  the  time  prescribed  by  law,  and  not 
sufilcient  in  form  and  substance.  Held:  The  plea  in  abatement 
came  too  late,  and  was  not  sufficient  in  form  and  substance. 

Acta  cited  and  construed:     1901,  ch.  154. 

Case  cited  and  approved:     Agnew  v.  United  States,  165  XT.  S.,  4*2. 

8.  TBAVEB8E  JUBY.  Objection  that  negroes  are  excluded 
from  trial  panel,  is  not  sustained,  when. 
A  motion  to  quash  the  trial  venire  on  the  ground  that  negroes 
were  excluded  therefrom  and  from  the  jury  list  from  which 
the  panel  was  drawn  because  of  their  race  and  color  is  not 
sustained  by  the  affidavit  of  the  defendant  alone  verifying  the 
motion  to  quash. 

Cases  cited  and  approved:     Ransom  v.  State,  116  Tenn.,  355; 
Smith  y.  Mississippi,  162  U.  S.,  596. 
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Case  cited,  approved  and  distinguished:     Carter  v.  Texas,  177 
U.  S.,  447. 

3.  VOLUNTABY  MANSLAUGHTER.  Verdict  for,  supported 
loiy  the  facts. 
A  verdict  of  guilty  of  voluntary  manslaughter,  fixing  the  pun- 
ishment of  defendant  at  three  years'  confinement  in  the  peni- 
tentiary, is  abundantly  sustained  by  the  evidence  in  this  case, 
and  the  facts  set  out  in  the  opinion,  and  no  claim  was  made 
that  the  defendant  had  been  prejudiced  on  the  merits  of  the 
cause. 

Code  cited  and  construed:    Sec.  6351  (S.);  6268  (M.  &  V.);  4516 
(1858). 

Case  cited  and  approved:     Wilson  v.  State,  109  Tenn.,  167. 


FROM  HAMILTON. 


Appeal  in  error  from  the  Criminal  Court  of  Hamilton 
County. — S.  D.  McReynolds^  Judge. 

John  H.  Early,  for  Rivers. 

Attorney-General  Cates,  for  the  State. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

Defendant  is  convicted  of  voluntary  manslaughter  for 
the  killing  of  Prof.  Caruthers,  and  sentenced  to  three 
years  in  the  State  penitentiary;  and  he  has  appealed. 
He  assigned  no  errors  upon  the  merits  of  the  case;  and 
there  is  no  contention  that  he  is  not  guilty  of  the  offense 
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of  which  he  is  convicted.  There  are  two  assignments  of 
error,  and  only  two,  insisted  upon,  either  in  the  assign- 
ment or  in  the  argument  at  the  bar. 

The  first  is  that  the  court  erred  in  striking  out  the  de- 
fendant's plea  in  abatement  to  the  indictment;  and  the 
second  is  that  the  court  erred  in  overruling  the  defend- 
ant's challenge  to  the  array  of  jurors,  and  in  refusing  to 
quash  the  venire. 

The  plea  in  abatement  to  the  indictment,  as  well  as  the 
motion  to  quash  the  venire  and  the  challenge  to  the  ar- 
ray of  jurors,  are  based  exclusively  upon  the  fact  that, 
because  of  their  race  or  color,  no  negroes  were  placed 
upon  the  grand  jury  or  upon  the  list  of  jurors  from 
which  the  traverse  jury  was  selected;  and  the  conten- 
tion is  that,  because  of  this  fact,  the  defendant,  who  is 
a  negro,  has  been  denied  the  equal  protection  of  the  law, 
which  has  been  guaranteed  to  him  by  the  fourteenth 
amendment  to  the  constitution  of  the  United  States. 
The  deceased  was  also  a  negro. 

The  plea  in  abatement  sets  out  these  facts,  and  that 
there  is  a  large  negro  population  in  Hamilton  county, 
and  that  many  of  them  are  householders  and  freehold- 
ers, upright  and  intelligent,  and  known  for  their  integ- 
rity, fair  character,  and  sound  judgment,  and  possess- 
ing all  the  qualifications  required  by  law  for  jury  ser- 
vice; yet  the  jury  commission  aj^ointed  for  the  county 
of  Hamilton,  pursuant  to  the  provisions  of  chapter  154, 
p.  273,  of  the  Acts  of  1901,  have  all  the  time  made  up  the 
jury  lists  for  the  county  of  white  men  only,  and  have 
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persistently  eliminated  and  excluded  the  name»  of  all 
negroes  therefrom,  and  that  the  grand  jury,  which  in- 
dicted the  defendant,  was  made  up  exclusively  of  white 
men,  and  the  names  of  all  negroes  were  eliminated  and 
excluded,  solely  on  the  ground  of  their  race  and  color; 
and  by  reason  of  these  premises,  the  defendant  has  been 
denied  the  equal  protection  of  the  laws,  guaranteed  him 
by  the  fourteenth  amendment  to  the  constitution  of  the 
Unit-ed  States. 

The  attorney-general  moved  to  strike  the  plea  from 
the  files;  and  this  motion  was  sustained  by  the  court. 

It  is  insisted  on  behalf  of  the  State  that  this  plea  in 
abatement  was  properly  stricken  out,  because  it  was  not 
filed  within  the  time  prescribed  by  law,  and  was  not  suf- 
ficient in  form  and  substance. 

It  appears  from  the  record  that  the  defendant  was 
brought  into  open  court  on  the  30th  of  September,  1904, 
to  answer  the  State  on  a  charge  of  murder,  and  entered 
into  a  recognizance  with  sureties  to  appear  from  day  to 
day  in  court,  and  answer  the  State  of  Tennessee  on  the 
charge  preferred  against  him  by  indictment,  and  not  to 
depart  the  court  without  leave. 

It  appears,  however,  that  the  indictment  was  not  act- 
ually returned  by  the  grand  jury,  and  filed  in  the  office 
of  the  clerk,  until  the  November  term  of  the  court,  1904, 
and  on  the  18th  day  of  November.  It  appears,  therefore, 
that  the  defendant  had  notice  that  he  would,  probably, 
be  proceeded  against  by  indictment  for  the  commission 
of  said  offense,  as  early  as  September  30,  1904,  but  he 
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filed  no  plea  and  made  no  objection  to  the  constitution 
of  the  grand  jury  until  the  16th  day  of  January,  1905, 
which  was  during  a  term  subsequent  to  that  during 
which  he  entered  his  recognizance.  The  indictment  had 
already  been  found  against  him  and  returned  into  open 
court  on  the  18th  of  November,  1904;  and  the  plea  in 
abatement  was  not  filed  until  the  case  was  called  for 
trial  upon  its  merits. 

It  is  manifest,  therefore,  that  before  the  indictment 
was  returned,  the  defendant  had  full  notice  that  the 
grand  jury  would  consider  the  charge  against  him,  and 
he  had  notice  after  the  18th  of  November  that  the  indict- 
ment had  lK»en  found  by  the  grand  jury ;  but  he  neglected 
to  file  his  plea  until  the  16th  day  of  January,  1905. 

It  is  said  by  Wharton,  in  his  work  on  Criminal  Plead- 
ing &  Practice,  that  where  a  defendant  is  notified  that 
his  case  is  to  be  brought  before  a  grand  jury,  he  should 
at  once  proceed  to  take  exceptions  to  its  competency.  If 
he  lies  by  until  the  indictment  is  found,  then  the  excep- 
tion may  be  too  late,  and  in  all  cases  where,  having  prior 
opportunity  and  capacity  to  object,  he  made  no  objec- 
tion.   Wharton^s  Cr.  PI.  &  Pr.,  section  350a. 

This  is,  also,  the  requirement  of  Acts  1901,  p.  281,  c. 
154,  section  17;  and  the  reason  underlying  the  require- 
ment is  that  the  defendant  cannot  stand  by  and  specu- 
late upon  the  probability  of  the  grand  jury  finding,  or 
not  finding,  an  indictment  against  him ;  and  if  they 
should  find  such  indictment,  he  may  thereui)on  attack 
the  constitution  of  the  grand  jury. 
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In  the  case  of  Agnew  v.  Vnited  States^  165  U.  S.,  42, 
17  Sup.  Ot,  235,  41  L.  Ed.,  634,  an  indictment  was  re- 
turned against  the  defendant  December  12, 1895,  and,  on 
December  17,  1895,  he  was  permitted  in  the  lower  court 
to  file  a  plea  in  abatement.  The  supreme  court  held, 
however,  that  such  plea  was  too  late,  for  the  reason  that 
the  defendant  had  not  challenged  the  competency  or  le- 
gality of  the  grand  jury  at  the  earliest  possible  moment. 
Chief  Justice  Fuller  said,  in  reference  to  the  plea  in 
abatement,  that  it  must  be  pleaded  with  strict  exactness ; 
and  he  cites  Mr.  Wharton  as  laying  down  a  rule  that 
the  defendant  must  take  the  first  opportunity  in  his  pow- 
er to  make  the  objection;  where  he  is  notified  that  his 
case  is  to  be  tried  by  the  grand  jury,  he  should  proceed 
at  once  to  take  exceptions  to  its  competency,  for  if  he 
lies  by  until  the  bill  is  found,  the  exception  may  be  too 
late. 

In  that  case,  the  court  further  said:  "The  original 
venire  was  issued  November  18th.  The  second  venire 
was  issued  December  2, 1895.  The  court  opened  Decem- 
ber 7,  1895,  and  the  indictment  was  returned  December 
^12th,  yet  the  defendant  did  not  file  his  plea  in  abate- 
meiit  until  December  17th.'^ 

The  court  continues :  "The  plea  does  not  allege  want 
of  knowledge  of  threatened  prosecution  on  the  part  of 
defendant,  nor  want  of  opportunity  to  present  his  ob- 
jection earlier,  nor  assign  any  ground  why  exception 
was  not  taken  or  objection  made  before ;  and,  moreover, 
the  plea  is  fatally  defective  in  that,  although  it  is  stated 
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that  the  drawing  ^tended  to  his  injury  and  prejudice/ 
no  grounds  whatever  are  assigned  for  such  conclusion, 
nor  does  the  record  exhibit  any  such/^  Bishop's  New  O. 
Procedure,  section  877. 

Applying  the  rule  announced  to  the  facts  in  this  case, 
it  appears  that  the  defendant  was  brought  into  open 
court  on  the  30th  of  September,  1904,  to  answer  the 
charge  of  murder;  that  the  indictment  was  found 
against  him  on  the  18th  of  November,  but  he  made  no  ob- 
jection until  the  case  was  c<alled  for  trial  on  the  16th 
day  of  January,  1905,  and  then  only  by  a  plea  which  did 
not  negative  previous  knowledge  that  a  prosecution  was 
intended  against  him,  or  that  he  knew  of  the  incompe- 
tency of  the  grand  jury. 

We  are  of  opinion,  therefore,  that  the  plea  in  abate- 
ment came  too  late,  and  that  it  was  not  sufficient  in 
form  and  substance. 

As  to  the  challenge  to  the  array  of  the  traverse  jury : 
This  assignment  does  not  appear  to  be  pressed  in  this 
court  by  the  defendant.  It  was  called  to  the  attention 
of  the  court  below  upon  a  motion  to  quash;  but  this 
appears  to  have  been  based  alone  upon  the  affidavit  of 
the  defendant  himself. 

It  was  held  in  the  case  of  Smith  v.  Mississippi,  162 
U.  S.,  596,  16  Sup.  Ct.,  900,  40  L.  Ed.,  1082,  that  this  is 
not  sutficient ;  and  Mr.  Justice  Harlan  said :  "The  facts 
stated  in  the  written  motion  to  quash,  although  that  mo- 
tion was  verified  by  the  affidavit  of  the  accused,  could 
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not  be  used  as  evidence  to  establish  those  facts,  except 
with  the  consent  of  the  Statue  prosecution,  or  by  order 
of  the  trial  court.  No  such  consent  was  given  and  no 
such  order  was  made.  The  grounds  assigned  for  quash- 
ing the  indictment  should  have  been  sustained  by  dis- 
tinct  evidence  introduced,  or  offered  to  be  introduced, 
by  the  accused.  He  could  not,  of  right,  insist  that  the 
facts  stated  in  the  motion  to  quash  should  be  taken  as 
true  simply  because  his  motion  was  verified  by  his  affi- 
davit. The  motion  to  quash  was,  therefore,  unsupported 
by  any  competent  evidence.  Consequently,  it  cannot  be 
held  to  have  been  erroneously  denied." 

This  case  was  approved  by  the  supreme  court  of  the 
United  States  in  Carter's  Case,  177  U.  S.,  447,  20  Sup. 
Ct,  687,  44  L.  Ed.,  839 ;  but  must  be  distinguished  from 
that  case  by  the  fact  that,  in  the  Carter  Case,  the  trial 
judge  recused  to  hear  proof,  while  in  the  Smith  Case, 
as  well  as  the  case  we  are  now  considering,  there  was 
no  effort  to  introduce  proof. 

We  have,  therefore,  a  case  where  it  is  not  even  sug- 
gested that  t^e  defendant  has  been  injured  by  the  mode 
of  proceeding;  and  the  record  shows  beyond  a  reason- 
able doubt  that  the  defendant  pursued,  and  recklessly 
stabbed  to  death,  the  deceased.  There  is  no  claim  that  he 
has  been  prejudiced  on  the  merits  of  the  cause;  and  it 
is  a  clear  case  for  the  enforcement  of  the  statute  (Shan- 
non's Code,  sec.  6351 )  which  is  as  follows : 

"No  judgment,  decision,  or  decree  of  the  inferior  court 
shall  be  reversed  in  the  supreme  court,  unless  for  errors 
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which  affect  the  merits  of  the  judgment^  decision^  op  de- 
cree complained  of."  See,  also,  Wilson  v.  State,  109 
Tenn.,  167,  70  S.  W.,  57. 

We  are  of  opinion,  therefore^  that  there  is  no  error  in 
the  proceedings  and  judgment  of  the  court  below;  and 
the  judgment  is  affirmed,  with  costs. 

This  is  in  accord  with  the  recent  holding  of  this  court 
in  the  case  of  Ernest  Ransom  v.  State,  116  Tenn.,  355, 
96  S.  W.,  953,  opinion  delivered  by  Mr.  Justice  McAlis- 
tep. 
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A.  J.  Mabler  et  al.  v,  Carrie  Wear,* 
{Knoxville.     September  Term,  1906.) 

1.  JURY.     No  right  to  trial  by,  in  mandamus  cases  at   oom- 
mon  law. 

At  common  law  no  Jury  was  impaneled  in  mandamus  cases,  and 
the  constitutional  provision  in  this  State  declaring  that  the 
right  to  trial  by  Jury  shall  remain  inviolate  protects  only  the 
right  of  trial  by  Jury  as  It  existed  at  common  law. 

CaseS' cited  and  approved:  Castle  v.  Lawlor,  47  Conn.,  840;  Chu- 
masero  v.  Potts,  2  Mont,  242;  State  v.  Suwannee  County 
Com'rs,  21  Fla.,  19;  Dutten  v.  Village  of  Hanover,  42  Ohio  St, 
216;   People  v.  Judge,  9  Cal.,  19. 

2.  KANDAMUS.     Bight  to  trial  by  Jury  in,  within  discretion 
of  trial  Judge. 

Under  the  Code  (sec.  5336  S.)  providing  that  if  the  answer  to  an 
application  for  mandamus  denies  any  material  fact  stated  in  the 
petition,  the  court  may  determine  the  issues  on  evidence  or 
cause  the  issues  to  be  submitted  to  a  Jury;  whether  the  trial 
shall  be  by  Jury  is  within  the  discretion  of  the  trial  Judge. 

Code  cited  and  construed:  Sec.  5336  (S.);  4315  (M.  ft  V.);  8672 
(1858). 


FROM  JAMBS. 


Appeal  in  error  from  the  Circuit  Court  of  James 
County. — George  L.  Burke,  Jud^ 


*This  case  was  determined  during  the  September  term,  1905. 
but  the  opinion  was  filed  too  late  to  be  published  with  the  opiniMis 
for  that  term. 
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T.  E.  Tel\tch,  for  Marler. 
Tbaynor  &  Smith,  for  Wear. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  petition  for  mandamus  in  this  case  was  filed  in  the 
circuit  court  of  James  county,  to  compel  the  directors  of 
a  school  district  to  issue  a  warrant  to  the  petitioner 
Carrie  Wear,  a  school  teacher,  for  salary  claimed  to  have 
been  earned  during  the  scholastic  year  terminating 
June  30,  1905.  An  alternative  writ  was  awarded,  and 
issued  in  due  course,  to  which  the  directors  filed  an 
answer  or  return,  in  which  they  denied  the  leading  facts 
allied,  and  demanded  a  jury  for  the  trial  of  the  cause. 
This  demand  was  refused.  After  hearing  the  evidence, 
his  honor  rendered  a  judgment  in  favor  of  the  petitioner, 
awarding  a  peremptory  writ.  The  directors  thereupon 
appealed  and  assigned  errors. 

The  first  assignment  is  upon  the  refusal  of  the  circuit 
judge  to  comply  with  the  demand  for  a  jury. 

There  was  no  error  in  this  action  of  the  court.  Sec- 
tion 5336  of  Shannon's  Code,  appearing  in  the  chapter 
treating  of  mandamus,  contains  the  following  provis- 
ion :  "If  the  answer  deny  any  material  facts  stated  in 
the  petition,  the  court  may  determine  the  issues  upon 
evidence,  or  cause  them  to  be  submitted  to  a  jury.*'  This 
leaves  the  matter  in  the  discretion  of  the  trial  judge, 
and  no  constitutional  objection  can  be  interposed.  While 
our  constitution  declares  that  "the  right  of  trial  by  jury 
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shall  remain  inviolate'^  (article  1,  sec.  6),  yet  it  has 
been  held  too  often  to  need  citation  of  authorities  here, 
that  the  purpose  of  this  provision  was  to  protect  the 
right  as  it  existed  at  common  law.  But  at  common  law 
no  jury  was  impaneled  in  mandamus  cases,  since  the  re- 
turn was  treated  as  conclusive.  Castle  v.  Laidor,  47 
Conn.,  340;  Chumasero  v.  PotUy  2  Mont,  242;  8t(Ue  v. 
Suwannee  County  Comers,  21  Fla.,  19 ;  Dutten  v.  Village 
of  Hanover,  43;  Ohio  St,  215 ;  People  v.  Judge,  9  Cal.,  19. 
The  first  assignment  must,  therefore,  be  overruled. 
There  are  other  assignments,  however,  painting  out  er- 
rors for  which  the  judgment  must  be  reversed.  These 
assignments  have  been  passed  upon  in  a  memorandum 
opinion  filed  which  will  go  down  to  the  trial  court  with 
the  procedendo.  They  need  not  be  discussed  in  the  pres- 
ent opinion. 
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i 

Cornelia  Cowan  v.  The  State. 
{Knoxville.     September  Term,  1906.) 

SUPREME  OOUBT.  Will  correct  erroneous  or  imperfect 
Judgment;  when. 

Where  a  verdict  in  a  criminal  case  is  in  proper  form  and  the 
circuit  court  has  rendered  an  erroneous  or  imperfect  judg- 
ment, the  supreme  court  on  appeal  by  defendant  will  make  the 
proper  correction  and  render  such  Judgment  as  the  circuit  court 
should  have  rendered. 

Cases  cited  and  approved:     McCampbell  v.  State,  116  Tenn.,  98; 

Kelly  V.  State,  66  Tenn.,  323;   Sword  v.  State,  24  Tenn.,  101; 

JohnsoD     V.  Chattanooga,  97  Tenn.,  247;  Cronan  v.  State,  113 

Tenn.,  539;  Griffin  v.  State,  109  Tenn.,  17;  Nighbert  v.  Homsby, 

100  Tenn.,  82. 
Cases  cited  and  distinguished:  May  field  v.  State,  101  Tenn.,  673; 

McDougal  V.  SUte,  64  Tenn.,  660. 


FROM  JAMES. 


Appeal  in  error  from  the  Circuit  Court  of  James 
County. — George  L.  Burke,  Judge. 

JoHiN  L.  Smith  and  John  H.  Early,  for  plaintiff  in 
error. 

Attorney-General  Cates,  for  the  State. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  plaintiflf  in  error  was  indicted  for  the  murder  of 
one  Walton  in  the  circuit  court  of  James  county,  and 
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convicted  of  voluntary  manslaughter.  The  verdict  and 
judgment  of  the  court,  along  with  the  motion  for  new 
trial  and  prayer  for  appeal,  all  in  one  entry,  appear  in 
the  following  language,  omitting  the  formal  part  of  the 
entrv : 

"Sa,i<i  jury,  after  consideration  of  the  case,  upon  their 
oaths  say  they  do  not  find  the  defendant  guilty  of  murder, 
either  in  the  first  degree  or  second  d^ree,  but  that  she 
is  guilty  of  voluntary  manslaughter  of  the  said  W.  H. 
Walton,  in  the  manner  and  form  as  charged  in  the  indict- 
ment, and  the  jury  upon  their  oaths  do  further  say  that 
for  the  offense  aforesaid  the  said  defendant,  CJomelia 
Cowan,  shall  undergo  confinement  in  the  penitentiary  of 
the  State  of  Tennessee  for  a  period  of  two  years.  And 
now  comes  the  defendant,  and  moves  the  court  for  a  new 
trial  for  errors  which  are  manifest  in  the  record,  which 
motion,  being  understood  by  the  court,  is  overruled,  and 
the  court  did  adjudge  the  defendant  guilty,  as  found  by 
the  said  jury.  Thereupon  the  defendant  prayed  an  ap- 
peal to  the  next  term  of  the  supreme  court  at  Knoxville, 
Tennessee,  which  is  hereby  granted." 

There  is  no  bill  of  exceptions. 

The  judgment  is  plainly  defective,  but  it  may  be 
amended  here  so  as  to  permit  the  entry  of  a  formal  judg- 
ment on  the  verdict. 

In  respect  of  the  powers  of  this  court  concerning  mat- 
ters of  this  kind,  the  following  rules  have  been  estab- 
lish(Mi  by  our  cases :  Where  an  error  has  been  committed 
by  the  jury  in  rendering  a  verdict  for  a  term  either 
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higher  or  lower  than  that  autliorized  by  the  statute  which 
designates  the  punishment  for  the  crime,  there  is  no 
remedy  in  this  court  except  a  reversal,  and  a  remand 
to  the  lower  court  for  further  proceedings.  Mai/field  v. 
State,  101  Tenn.,  673,  676,  49  S.  W.,  742 ;  McDougal  v. 
State,  64  Tenn.,  660.  But  where  the  verdict  of  the  jury 
is  in  proper  form,  and  the  circuit  court  has  rendered  an 
erroneous  judgment  on  the  verdict,  this  court  will,  on 
appeal  of  defendant,  make  the  proper  correction,  and 
render  such  judgment  as  the  circuit  court  should  have 
rendered.  Gronm  v.  State,  113  Tenn.,  539,  82  S.  W., 
477;  Orifjin  v.  State,  109  Tenn.,  17,  35,  70  S.  W.,  61; 
McCamphell  v.  State,  116  Tenn.,  98,  93  S.  W.,  100; 
Kelly  V.  State,  66  Tenn.,  323 ;  Sioord  v.  State,  24  Tenn., 
101 ;  Johnson  v.  Chattanooga,  97  Tenn.,  247,  36  S.  W., 
1092.  The  same  is  true  in  civil  cases.  Nighbert  v. 
Hornsby,  100  Tenn.,  82,  88,  42  S.  W.,  1060,  66  Am.  St 
Rep.,  736,  and  cases  cited. 

In  Kelly  v.  State,  the  verdict  of  the  jury  fixed  a  term 
within  the  statute,  fourteen  months,  but  the  circuit  judge 
rendered  a  judgiuent  imposing  a  term  of  five  years.  This 
court  on  appeal  corrected  the  judgment,  and  rendered 
one  in  accordance  with  the  verdict  In  Johnson  v.  Chat- 
tanooga, the  circuit  judge  imposed  a  fine  less  than  the 
minimum,  prescribed  by  statute.  On  appeal  this  court 
corrected  the  judgment,  and  raised  the  amount  to  the 
minimum  fine.  In  Sword  v.  State,  this  court  on  appeal 
corrected  the  judgment  of  the  circuit  court,  and  added 
imprisonment  provided  by  the  statute,  which  the  circuit 
judge  had  omitted. 

Let  the  judgment  be  cori-ected  and  affirmed. 
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MoCLUNG,  BUFFAT  &  Bl^CKWBLL  V.  QUINCY  CARSIAQB 

and  Wagon  Co.  et  al. 
{Knoxmlle.     September  Term,  1906.) 

M0BTQAOE8.      After-acqtdred    property   covered   by,    when. 

A  corporation,  after  leasing  certain  premises,  but  before  its  build- 
ings to  be  used  as  a  carriage  and  wagon  factory  had  been  com- 
pleted,  executed  a  deed  of  trust  embracing  the  leasehold  "and 
all  buildings  and  improvements"  on  the  lot  "which  will  be  put 
thereon"  by  the  mortgagor  during  the  term  of  the  lease,  to- 
gether with  all  other  tools  not  specifically  named  used  in  its 
factory,  and  all  the  factory  buildings  and  machinery.  It  was  in- 
sisted  by  the  receiver  of  said  corporation  which  had  become  in- 
solvent that  the  operation  of  the  mortgage  must  be  confined  to 
the  machinery  in  use  at  the  date  of  the  execution,  of  the  mort- 
gage, and  did  not  extend  to  certain  machinery  purchased 
and  placed  on  the  leased  premises  with  the  understanding  and 
purpose  that  it  should  become  integral  parts  and  necessary  ad- 
juncts of  the  manufacturing  plant.  Held:  That  the  mortgage 
covered  said  after-acquired  machinery  and  a  boiler  firmly  set 
in  the  ground  and  used  as  a  part  of  the  manufacturing  plant. 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. 
Joseph  W.  Snebd,  Chancellor. 

John  W.  Green,  for  complainanta 
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Shields,  Gates  &  Mountcastlb,  for  defendant  City 
National  Bank. 


MR-  JusncB  McAltstbe  delivered  the  opinion  of  the 
Court. 

« 

The  only  question  presented  on  this  appeal  is  whether 
certain  after-acquired  property  is  embraced  within  the 
description  and  intendment  of  a  certain  mortgage 
or  deed  of  '  trust.  The  original  bill  in  this  case  was 
filed  as  general  creditors'  bill  for  the  purpose  of  wind- 
ing up  the  Quincy  Carriage  &  Wagon  Company  as  an 
insolvent  corporation. 

The  question  of  law  propounded  on  the  record  arises 
on  the  petition  of  the  City  National  Bank,  filed  in  said 
cause,  wherein  it  avers  that  said  bank  is  the  owner  and 
holder  of  a  note  for  ?1 ,500,  executed  by  the  Quincy  Car- 
riage &  Wagon  Company  to  Mrs.  Sarah  E.  Kirby,  and 
by  her  transferred  to  said  bank ;  that  the  note  in  question 
was  secured  by  deed  of  trust,  wherein  it  conveyed : 

(1)  "A  leasehold  for  the  term  of  five  years,  with  a 
privilege  of  ten  years,  on  lot  No.  11,  in  John  L.  Hardee's 
subdivision  of  Sneed,  King  &  Co.'s  addition  to  KnoxviUe, 
situated  at  the  northwest  corner  of  Vine  and  State 
streets,  and  all  the  buildings  and  improvements  on  said 
lot  of  ground  which  will  be  put  thereon  by  said  first 
parly  during  the  term  of  said  lease.  And  in  case  of 
foreclosure  of  this  mortgage,  all  the  rights,  privileges 
and  conditions  contained  in  said  lease  shall  inure  to  the 
benefit  of  said  second  party." 
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(2)  "Also  all  the  personal  property,  fixtures,  and  ma- 
chinery belonging  to  said  first  party,  and  which  is  used 
by  it  in  the  repairing  and  construction  of  hacks,  wagons, 
and  other  vehicles,  some  of  which  are  specifically  de- 
scribed, .  .  .  and  all  other  tools  not  specifically 
named,  owned  by  said  first  party  and  used  in  its  manu- 
factory. Also  the  old  frame  building  now  on  lot  No. 
10  in  Hardee^s  addition.  Also  all  its  rights,  franchises, 
lots,  ground,  factory  buildings  and  machinery." 

This  trust  deed  was  executed  by  the  Quincy  Carriage 
&  Wagon  Company  to  Mrs.  Kirby  on  the  20th  day  of 
December,  1897.  The  court  of  chancery  appeals  finds 
that  when  the  trust  deed  was  executed  December  20, 
1897,  the  building  was  in  process  of  construction  and 
had  not  been  completed. 

It  further  appears  that  under  the  execution  of  this 
deed  of  trust  the  Quincy  Carriage  &  Wagon  Company 
purchased  certain  machinery  fop  use  in  its  business  and 
erected  it  upon  said  leasehold  as  follows : 

( 1 )  A  new  boiler  which  was  set  in  a  brick  and  mortar 
foundation,  which  the  court  of  chancery  appeals  finds 
was  intended  to  remain  there  as  a  part  of  the  fixtures 
on  said  property  until  the  termination  of  the  lease  of 
the  Quincy  Carriage  &  Wagon  Company.  This  boiler 
was  purchased  in  June,  1901,  as  found  by  the  court  of 
chancery  appeals. 

(2)  One  cold  tire  shrinker,  a  piece  of  machinery 
weighing  from  5,000  to  6,000  pounds,  was  purchased  for 
the  use  of  said  company  in  its  repairing  and  construe- 
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tion  of  hacks,  wagons,  and  other  vehicles.  It  was  erect- 
ed on  said  leasehold  by  burying  heavy  timbers  in  the 
ground  and  bolting  said  machine  to  such  timbers  with 
the  intention  and  purpose  of  fastening  it  to  the  leasehold 
and  permitting  the  same  to  remain  there  and  be  used 
in  the  company's  business  during  the  continuance  of 
said  lease  upon  said  property,  as  found  by  the  court 
of  chancery  appeals.  This  cold  tire  shrinker  was  pur- 
cbased  by  the  company  in  May,  1900. 

(3)  In  October,  1902,  the  company  purchased  one 
tire  bolt  threader  and  nut  tapper  which  was  permanent- 
ly fastened  to  said  leasehold  by  burying  heavy  timbers 
in  the  ground  and  bolting  said  machine  to  said  timbers. 
It  was  purchased  to  be  used  in  the  business  of  the  Quincy 
Carriage  &  Wagon  Company,  and  was  placed  as  a  fix- 
ture upon  said  leasehold  during  the  continuance  of  said 
lease,  as  found  by  the  court  of  chancery  appeals. 

(4)  In  Decelnber,  1900,  the  said  Quincy  Carriage  & 
Wagon  Company  purchased  one  dash  machine  for  use 
in  its  business  and  which  was  permanently  fixed  to  the 
building  for  use  in  the  company's  business,  as  found 
by  the  court  of  chancery  appeals. 

The  contention  made  on  behalf  of  the  City  National 
Bank  is  that  all  of  this  after-acquired  machinery  became 
a  part  of  the*  permanent  improvements  and  fixtures,  and 
passed  under  the  mortgage  or  deed  of  trust  executed  to 
Mrs.  Sarah  E.  Kirby  on  the  20th  of  December,  1897,  and 
which  has  inured  to  the  benefit  of  said  bank  by  reason 
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of  its  purchase  of  the  note  for  the  security  of  which  the 
deed  of  tinist  in  question  was  executed. 

The  court  of  chancery  appeals  further  finds  that  at 
the  time  the  lease  was  executed  the  land  was  leased  and 
understood  to  be  leased  for  the  purpose  of  erecting  and 
maintaining  thereon  a  carriage  and  wagon  factory  in 
which  it  would  be  necessary  to  erect  and  operate  heavy 
machinery  of  the  character  above  described. 

It  further  finds  that  at  the  time  the  deed  of  trust  was 
executed  it  was  also  the  understanding  of  the  parties 
that  the  building  was  to  be  conducted  as  a  carriage  and 
wagon  factory.  The  machinery  in  question,  about  which 
the  dispute  arises,  was  purchased  and  placed  on  this  lot 
with  the  understanding  and  purpose  that  it  should  be- 
come integral  parts  of  and  necessary  adjuncts  to  the 
manufacturing  plant.  That  court  was  of  opinion,  in 
view  of  the  facts  found,  that  said  machinery,  although 
acquired  after  the  execution  of  the  deed  of  trusty  never- 
theless passed  under  it  as  security  to  the  transferee  of 
the  note  the  deed  of  trust  was  designed  to  secure. 

The  reeeiver  appealed  from  the  decree  of  the  court  of 
chancery  appeals,  and  insists  that  court  erred  in  decree- 
ing that  the  City  National  Bank  is  entitled  to  the  boiler, 
cold  tire  shrinker,  nut  threader,  and  dash  machine,  and 
in  holding  that  said  articles  were  covered  by  tiie  deed 
of  trust  and  passed  to  the  holder  of  the  note  secured 
by  said  deed  of  trust. 

We  are  of  opinion  that  the  decrees  of  the  chancellor 
and  court  of  chancery  appeals  were  both  correct    As 
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found  by  the  court  of  chancery  appeals,  when  said  trust 
deed  was  executed,  the  Quincy  Carriage  &  Wagon  Oom- 
IMLBy  had  not  completed  its  buildings  on  said  leasehold 
or  erected  its  machinery  thereon,  but  the  manufacturing 
plant  was  in  process  of  construction.  Now,  when  we 
look  to  the  description  of  the  property  intended  to  be 
covered  and  conv^ed  by  the  deed  of  trust,  we  find  that 
it  embraces  the  leasehold,  "and  all  buildings  and  im- 
provements on  said  lot  of  ground  which  will  be  put 
thereon  by  said  first  party  during  the  term  of  said  lease.^' 
It  is  insisted  on  behalf  of  the  appellants  that  the  terih 
'^improvements^'  refers  to  buildings  and  not  to  machin- 
ery. It  is  said  that  the  clause  just  quoted  was  intended 
to  cover  the  shops,  sheds,  buildings,  and  other  like  im- 
provements, but  it  will  be  observed  that  both  terms  are 
used  in  this  description,  viz.,  buildings  and  improve- 
ments. 

The  court  of  chancery  appeals  has  found  that  this 
hea^T'  machinery  was  annexed  to  the  leasehold  to  remain 
during  the  continuance  of  the  lease,  and  such  fixtures 
might  well  be  termed  improvements  in  the  sense  of  this 
deed  of  trust;  but  the  instrument  further  embraces  "all 
personal  property,  fixtures,  and  machinery  belonging  to 
said  first  party,  and  which  is  used  by  it,"  etc.,  in  its 
business.  It  is  insisted  on  behalf  of  appellants  that  this 
language  confines  the  machinery  conveyed  to  that  in  use 
at  the  date  of  the  execution  of  the  mortgage.  We  are  of 
opinion,  however,  that  this  is  too  restricted  a  construc- 
tion, and  that  the  language  is  broad  enough  to  cover  any 
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machinery  used  by  said  company  on  the  leasehold  during 
its  continuance.  This  is  evident  from  subsequent  clauses : 
"And  all  other  tools  not  specifically  named  owned  by 
said  first  party  and  used  in  its  manufactory,"  and  "also 
all  its  rights,  franchises,  lots,  ground,  factory  buildings 
and  machinery." 

Viewing  the  entire  instrument,  and  giving  effect  to  all 
of  its  terms,  it  is  our  opinion  that  the  Quincy  Carriage 
&  Wagon  Company  intended  to  embrace  in  said  instru- 
ment all  machinery  purchased  by  it  and  used  in  its 
business  during  the  continuance  of  the  lease.  We  fully 
concur  in  the  construction  placed  on  this  instrument  by 
the  court  of  chancery  appeals^  and  the  result  is  the  de- 
cree is  affirmed* 
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C.  N.  O.  &  T.  P.  R.  R.  Co.  V.  Fannie  Holland. 
(KnoxviUe.     Septoml)er  Term,  1906.) 

HAIUtOADS.  Statutes  for  prevention  of  accidents  on,  are 
not  applicable  to  employees. 

Statutes  providing  precautions  to  be  taken  by  employees  in  charge 
of  trains  to  prevent  accidents  to  persons  on  railroad  tracks 
are  for  the  benefit  of  the  general  public  only,  so  that  where  an 
employee  of  the  company  is  injured  on  the  tracks,  its  liability 
depends  on  the  determination  of  the  questions  of  negligence 
and  contributory  negligence  under  the  rules  of  the  common  law. 

Cases  cited  and  approved:  Railroad  v.  Burke,  6  Cold.,  46;  Rail- 
road V.  Robertson,  9  Heisk.,  276;  Railroad  v.  Rush,  15  Lea, 
145;  Railroad  v.  Hicks,  89  Tenn.,  301. 


FROM  HAMILTON. 


Appeal  in  error  from  the  Circuit  Court  of  Hamilton 
County. — M.  M.  Allison,  eTudge. 

Pritchard  &  SiZER,  for  Railroad. 
Earf^y  &  Ford,  for  Holland. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

117  Tenn— 17 
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This  is  an  action  to  recover  damages  for  the  alleged 
wrongful  killing  of  Dock  Holland,  colored,  the  hoshand 
of  the  plaintiff,  Fannie  Holland.  There  was  a  verdict 
and  judgment  for  {1,000  in  favor  of  the  plaintiff,  and 
the  defendant  has  appealed. 

Dock  Holland  was  killed  while  riding  upon  and  op- 
erating a  railway  velocipede  on  the  main  track  of  the 
defendant's  road  between  Boyce  station  and  Chatta- 
nooga. He  was  an  employee  of  the  road,  and  his  duties 
were  to  attend  to  the  switch  and  signal  lights  and  to 
switch  the  mail  from  the  defendant's  mail  train  to  those 
of  the  Western  &  Atlantic  Railroad  at  Boyce.  He  must, 
necessarily,  have  passed  over  the  road  to  attend  to  his 
duties. 

On  the  morning  of  his  death  Holland  had  changed  the 
mail  from  one  train  to  the  other  at  Boyce,  and,  putting  a 
velocipede  on  the  track,  he  mounted  and  followed  the 
first  section  of  the  defendant's  fast  passenger  train,  No. 
3,  in  the  direction  of  Chattanooga.  The  train  was  being 
run  in  two  sections,  and  Holland,  being  between  the  two^ 
was  run  down  and  killed  by  the  last  section,  which  was 
running  at  sixty  miles  an  hour,  or  more,  when  he  was 
stricken. 

Without  going  into  all  the  features  of  the  case,  it  is 
sufficient  to  say  that  it  is  assigned  as  error  that  there 
is  no  evidence  to  support  the  verdict  of  the  jury. 

It  is  insisted  upon  tlie  part  of  the  railroad  company 
that  the  statutory  precautions  were  observed;  but  this 
is  denied  by  the  plaintiff,  and  there  is  some  evidence  to 
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sapport  the  contention  of  the  plaintiff  npon  this  point. 

Conceding,  therefore,  that  the  statutory  precautions 
were  not  observed,  we  think  the  crucial  question  is 
whether  or  not  this  was  a  case  which  required  th^e  ob- 
servance of  the  statutory  precautions. 

We  think  there  is  ample  evidence  to  show  that  the 
plalntifTs  intestate  was  guilty  of  the  grossest  contribu- 
tory negligence  in  attempting  to  operate  a  velocipede 
upon  the  railroad  track  between  the  two  sections  of  a 
train  which  were  runnig  at  the  rate  of  sixty  miles  an 
hour.  He  was  entirely  familiar  with  the  schedule  of 
the  trains.  He  knew  that  the  first  section  had  passed 
Boyce  going  in  the  direction  of  Chattanooga,  and  that 
the  second  section  would  immediately  follow  after ;  and 
yet  he  placed  himself  upon  this  velocipede  in  front  of  the 
rear  section,  and  attempted  to  go  down  the  road  between 
the  two  sections,  his  rate  of  speed  being  about  ten  miles 
per  hour. 

It  is  not  shown  that  he  was  authorized  to  use  a  veloci- 
pede, or  that  it  was  done  with  the  consent  of  the  rail- 
road company,  nor  that  it  was  necessary  in  the  discharge 
of  his  dniy ;  but,  on  the  contrary,  it  is  charged,  and,  we 
think,  clearly  appears,  that  he  was  using  it  for  his  own 
convenience  and  without  the  consent  of  the  defendant. 

If  the  rule  of  common-law  liability  is  applied,  we  think 
it  clear  that,  because  of  his  negligence,  and  we  may  say 
recklessness,  he  would  not  be  entitled  to  any  recovery; 
and,  if  he  is  entitled  to  any  recovery,  it  must  be  solely 
on  the  ground  that  the  company  failed  to  observe  the 
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statutory  precautions;  for  there  is  no  evidence  to  show 
that  he  was  run  down  recklessly  or  maliciously  by  the 
railroad  employees,  but  everything  was  done  that  could 
be  done  to  stop  the  train  after  deceased  was  discovered. 

We  are  of  opinion  that  the  principles  laid  down  in  the 
cases  of  Railroad  v.  Burle^  6  Cold.,  45 ;  Railroad  v.  Ru^h, 
15  Lea,  145;  Railroad  v.  Robertson^  9  Heisk.,  276,  and 
Railroad  Co,  v.  Hicks,  89  Tenn.,  301,  17  S.  W.,  1036, 
should  govern  and  control  in  the  determination  of  this 
suit. 

In  the  last  case.  Railroad  Co.  v.  Hicks,  89  Tenn.,  301, 
17  S.  AV.,  1036,  the  plaintiff  was  using  a  velocipede  on 
the  track  rightfully.  It  was  completely  under  his  con- 
trol, and  could  be  easily  removed  from  and  replaced  upon 
the  track.  On  a  trial  the  circuit  judge  charged  that 
the  statutory  precautions  were  applicable;  but  this  court 
held  that  the  application  of  the  rule  to  employees  upon 
the  track,  even  in  the  discharge  of  their  duties,  would 
necessitate  the  stopping  of  all  trains  whenever  they  came 
in  sight  of  section  hands  ui)on  the  road,  although  it  was 
altogether  reasonably  that  such  hands  would  get  out  of 
the  way  without  making  it  necessary  to  stop  at  all,  and 
that  a  proper  charge  would  have  been  that  the  road, 
when  it  sees  an  employee  on  the  track  in  peril  of  being 
run  over,  must  do  all  in  its  power  to  avert  a  collision, 
and  prevent  an  injury,  which  is,  in  effect  applying  the 
rule  of  the  common  law. 

In  the  case  of  Railroad  v.  Rush,  15  Lea,  145,  a  brake- 
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man  of  a  freight  train  was  sent  by  his  conductor  to  dis- 
play a  danger  signal  to  a  passenger  train,  but  fell  asleep 
on  the  track  and  was  killed  by  the  train  he  was  attempt- 
ing to  flag;  and  it  was  held,  in  substance,  that  the  statu- 
tory provisions  are  not  applicable  in  case  of  injuries 
caused  by  moving  trains  in  favor  of  employees  whose 
negligence  caused  or  contributed  to  the  accident.  In 
that  case  the  court  quotes  with  approval  from  Railroad 
V.  Burke,  6  Cold.,  45,  to  the  effect  that  an  action  will 
not  lie  on  behalf  of  an  agent  or  servant  whose  negligence 
or  willful  act  caused,  or  contributed  to  cause,  the  acci- 
dent or  collision  which  occasioned  the  injury. 

Judge  Cooper  states  that  this  latter  clause  in  the 
CoIdtceU  Case  strikes  the  true  note:  "The  statute  was 
intended  for  the  benefit  of  the  general  public,  not  for  the 
senant«  of  the  company,  and  clearly  not  for  a  servant 
whose  negligence  caused,  or  contributed  to  cause,  the  ac- 
cident. The  l^islature  surely  never  intended  that  a 
railroad  company  by  a  mere  noncompliance  with  certain 
forms  made  obligatory  as  to  a  stranger,  whether  their 
observance  w^ould  have  prevented  the  act  or  not,  should 
become  liable  to  an  employee  whose  plain  dereliction  of 
dutv  caused  the  accident.^^ 

In  the  language  of  Judge  McFarland  in  Railroad  v. 
Robertson,  9  Heisk.,  276 :  "The  liability  of  the  company 
to  its  agent  for  injuries  resulting  from  the  misconduct 
or  negligence  of  that  agent  must  be  determined,  not  by 
the  statute,  but  by  the  common-law  principles." 
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Under  the  facts  as  we  find  them  in  the  record,  we 
think  that  there  is  no  liability  on  the  part  of  the  de- 
fendant railroad ;  and  the  judgment  of  the  court  below  is 
reversed,  and  the  cause  is  remanded  for  a  new  trial. 

The  appellee  will  pay  the  costs  of  the  appeal. 
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H.  H.  INGEBSOLL  Ct  Ol.  V.  COAL  GREEK  GOAL  GOMPANY 

etal. 
{Knowville.    September  Term,  1906.) 

1.  ATTOBNXY  AND  OULENT.  One  defendant  participating^ 
in  codelendant's  compromise  of  plaintiff's  claim  is  equally 
liable  for  compensation  of  plaintiff's  attorneys,  when. 
Where  individuals  sued  Jointly  with  a  corporation  as  the  chief 
defendant,  after  notice  of  the  plaintiff's  employment  of  cer- 
tain attorneys  to  prosecute  the  suit,  participated  in,  and  real- 
ly brought  about,  a  compromise,  settlement,  and  payment  of 
plaintifT's  claim  by  the  defendant  corporation,  without  the  con- 
sent of  said  attorneys,  such  individuals  are  individually  and  per- 
sonally liable  to  the  same  extent  as  the  corporation  for  the  com- 
pensation of  such  attorneys.    {PoBt,  pp,  302,  308.) 

8.  BAMB.  Same.  Defendants  sought  to  be  held  liable  for  com- 
pensation of  plaintiff's  attorneys  may  rely  upon  invalidity  of 
contract  of  employment,  when . 
In  a  suit  instituted  by  the  attorneys  of  a  plaintifF  seeking  to  re- 
cover from  the  defendants  their  compensation  on  the  ground 
that  said  defendants  compromised  with  such  plaintiff  directly, 
without  their  consent  and  after  notice  of  their  employment, 
such  defendants  are  not  precluded  from  setting  up  as  a  de- 
fense that  the  contracts  of  employment  of  said  attorneys  were 
obtained  in  such  a  manner  and  under  such  circumstances  as 
renders  said  contracts  invalid  and  unenforceable.  {Post,  p. 
303. 

8.  8AJCB.  Same.  Same.  Solicitation  of  suit  debars  the  attor- 
ney of  right  to  compensation  from  the  defendant  compromis- 
ing with  his  cUent  without  his  consent,  when. 
Where  attorneys,  through  the  personal  solicitation  of  their  spec- 
ial partner  or  representative,  procure  a  contract  of  employment 
to  prosecute  a  suit  in  the  manner  and  under  the  circumstances 
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stated  in  the  opinion  of  the  court,  they  are  guilty  of  such  acts 
of  impropriety,  so  inconsistent  with  the  character  of  the  pro- 
fession and  incompatible  with  the  faithful  discharge  of  its  du- 
ties, that  a  court  will  not  entertain  a  suit  by  such  attorneys  to 
recover  compensation  for  their  services  from  the  defendant  who 
had  compromised  the  suit  with  their  client  without  their  con- 
sent after  notice  of  their  employment,  though  no  infidelity  to 
the  interests  of  their  client  was  imputed  to  said  attorneys. 
(Post,  pp.  303-314.) 

Code  cited  and  construed:  Sees.  5781,  5783  (S.) ;  sees.  4745, 
4747  (M.  &  v.);  sees.  3970,  3972  (T.  &  S.  and  1858). 

Acts  cited  and  construed:  1817,  ch.  51,  sec.  1;  1821,  ch.  66,  sec.  S. 

Cases  cited  and  approved:  Bank  v.  Hornberger,  4  Cold..  631; 
People  V.  MacCabe  (Colo.  Sup.),  32  Pac.,  280,  19  L.  R.  A.,  231; 
13  Am.  St  Rep.,  270;  People  v.  Brown  (Colo.  Sup.),  30  Pac, 
338;  People  v.  (Goodrich,  79  111.,  148. 

4.  BAKE.  Same.  Same.  Same.  The  courts  and  the  public 
are  concerned  in  the  conduct  of  attorneys  at  law. 
In  the  case  stated  in  the  last  headnote  above,  it  is  not  the 
client  alone  who  is  concerned,  but  the  court  and  the  public, 
and  the  issue  is  not  whether  the  client  has  been  injured,  but 
whether  the  conduct  of  the  attorney  has  been  contrary  to  the 
character  of  the  profession  and  opposed  to  a  sound  public 
policy  and  to  a  proper  and  decorous  administration  of  the 
law.  The  legal  profession  must  not  be  lowered  to  that  of  a 
mere  business  in  which  fleetness  of  foot  or  the  celerity  of  the 
automobile  determines  who  shall  be  employed.  {Post,  pp.  311, 
313.) 


FROM   ANDERSON. 


Appeal  from  the  Chancery  Court  of  Anderson  County. 
— Hugh  G.  Kyle,  Chancellor. 
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INGERSOLL  &  PEYTON,  foF  Ingersoll  et  al. 

H.  B.  Lindsay,  Charles  T.  Gates,  Jr.,  and  R.  E.  L. 
M0UNTCASTI.E,  for  defendants. 


Mb.  Justice  Wilf^es  delivered  the  opinion  of  the 
Gourt. 

The  facts  found  by  the  court  of  chancery  appeals  are 
set  out  in  its  opinion  as  follows: 

"The  dominant  facts  appearing  in  the  record,  proper 
to  be  stated,  raising  the  question  or  proposition  involved 
in  this  assignment  of  error,  are  these : 

"Messrs.  Ingersoll  &  Peyton  are  a  law  firm  resident 
of  and  having  offices  at  Knoxville,  Tennessee.  They  are 
practitioners  in  the  courts  of  this  State.  Complainant 
Chandler  is  a  much  younger  member  of  the  Knoxville 
bar. 

"Some  seven  years  ago  he  entered  into  a  contract  with 
the  firm  of  Ingersoll  &  Peyton,  under  the  terms  of  which 
he  was  to  have  one-third  of  tlie  fees  accruing  from  the 
business  he  brought  to  the  firm ;  he  assisting  in  looking 
up  the  evidence  and  preparing  such  cases  for  trial  as  he 
obtained,  or  as  came  to  the  firm  through  him. 

"In  brief,  we  take  it  from  the  evidence,  while  not  a 
full  partner  in  the  firm,  he  was  a  partner  in  it  with 
reference  to  such  business  as  he  procured  for  it. 

"We  infer  from  the  record  that  he  had  his  office  quar- 
ters with  the  firm. 
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'We  see  nothing  immopal,  unprofessional,  or  obnox- 
ious to  public  policy  op  a  correct  standard  of  profes- 
sional ethics  in  such  a  partnership  relation.  Such  a 
relationship  in  the  practice  of  law  has  edsted  from  time 
immemorial  in  the  profession  in  this  State  between  law- 
yers of  the  highest  honor  and  the  keenest  sense  of  the 
dignity  of  the  profession. 

''In  short,  there  is  nothing  wrong  per  se  in  such  an 
arrangement  between  honorable  members  of  the  profes- 
sion. 

"The  methods  that  may  be  adopted  or  resorted  to  to 
procure  legal  business  present  another  question. 

"Now,  when  the  Fraterville  mine  explosion  occurred 
in  1902,  young  Chandler  a  few  days  thereafter  conferred 
with  Mr.  Peyton,  of  the  firm  of  Ingersoll  &  Peyton,  and 
betook  himself  to  Coal  Creek,  in  Anderson  county,  where 
the  explosion  occurred,  and  actively  solicited  parties  hav- 
ing rights  of  action  against  the  defendant  company,  or 
supposed  to  have  such  right  of  action  against  it,  growing 
out  of  the  deaths  or  injuries  caused  by  the  explosion,  to 
intrust  the  prosecution  of  their  cases  against  the  com- 
pany to  the  firm  of  Ingersoll  &  Peyton,  representing  to 
such  parties  that  the  firm  of  Ingersoll  &  Peyton  was 
composed  of  able  lawyers  entirely  competent  to  protect 
and  secure  their  rights  in  the  courts. 

"It  appears  that  when  he  reached  the  field  of  prospec- 
tive litigation  he  found  other  lawyers  there  ahead  of  him, 
who  were  engaged  in  soliciting  suits  for  deaths  and  in- 
juries caused  by  the  explosion* 
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"He  entered  actively  into  the  competition  for  busi- 
ness. 

"It  does  not  appear,  however,  that  he  practiced  any 
fraud  or  deception,  or  made  any  false  representations, 
to  get  cases  for  his  firm.  He  boldly  and  openly  saw 
widows  and  others  whose  husbands  and  next  of  kin  had 
been  killed  in  the  explosion,  and  sought^  as  other  lawyers 
were  doing,  to  have  them  intrust  the  bringing  and  prose- 
cution of  suits  against  the  company  to  his  firm. 

"He  made  several  trips  to  Coal  Creek  for  the  purpose 
of  soliciting  business  for  the  firm,  his  expenses  being 
paid  by  it. 

"He  secured  some  forty  cases  for  the  firm,  and  it  ap- 
pears from  the  record  that  one  hundred  and  fifty  or  more 
other  cases  were  brought  by  other  lawyers  against  the 
company  in  the  courts,  all  in  a  few  months  after  the  ex- 
plosion. 

"Chandler  secured  written  contracts  from  the  parties 
he  procured  to  intrust  their  cases  to  his  firm,  and  these 
contracts  stipulated  the  fees  the  firm  was  to  charge;  it 
being  a  specified  per  centum  of  the  recovery  obtained  in 
each  case. 

"He  reported  the  cases  he  procured  to  the  firm,  and 
the  firm  brought  suits  in  the  circuit  court  of  Knox 
county,  except  one,  brought  in  Anderson,  for  damages 
in  each  against  the  defendants;  the  amount  of  damages 
in  the  writs  usually  being  for  f  10,000. 

"The  firm  prepared  and  filed  declarations  in  all  the 
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cases  specified  in  the  bill,  and  made  investigations  and 
prepared  to  try  them. 

"The  firm  were  attorneys  of  record  in  the  cases,  and 
the  defendants  were  notified  of  the  fact  that  they  were 
attorneys  of  record  in  the  cases. 

"Young  Chandler,  it  appears,  was  not  acquainted  with 
the  parties  at  Coal  Creek,  whose  cases  he  procured  for 
his  firm,  and  met  them  there  for  the  first  time.  Indeed, 
so  far  as  shown  by  the  record,  he  was  a  stranger  to  the 
community  at  Coal  Creek  until  he  went  there  on  this 
business. 

"It  appears  that  Judge  Ingersoll,  of  the  firm  of  Inger- 
soll &  Peyton,  was  not  aware  of  the  first  visits  of  young 
Chandler  to  Coal  Creek  on  this  business,  and  was  not 
consulted  with  reference  to  his  going  there  on  the  busi- 
ness before  he  went. 

"We  infer  and  find,  however,  that  he  was  aware  of 
some  of  his  visits  there  for  the  purpose  of  securing  cases. 
Indeed,  he  does  not  intimate  in  the  record  any  objection 
to  the  course  pursued  by  the  young  man  in  the  matter, 
and,  in  argument  before  us,  insists  that  it  in  no  sense 
violates  the  law,  however  objectionable  it  may  be  to  the 
professional  taste  of  some  members  of  the  profession. 

"It  is  only  necessary  to  state  further,  to  present  the 
question  raised  by  this  assignriient  of  error,  that  defend- 
ants, after  complainants  had  tak(^n  the  steps  in  their 
case^  herein  stated,  conceived  the  puri)ose  of  compro- 
mising the  damage  suits  against  them,  and  commenced 
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negotiations  for  a  settlement,  by  paying  the  plaintiffs 
in  each  case  the  sum  of  |320. 

"Messrs.  IngersoU  &  Peyton,  it  seems,  declined  to  urge 
or  advise  their  clients  to  accept  this  compromise,  and 
thereupon  the  defendants,  with  respect  to  most  of  the 
cases  mentioned  in  the  bill,  through  their  general  coun- 
sel, employed  other  counsel  or  agents  to  negotiate  a  set- 
tlement ignoring  complainants. 

"These  are  the  essential  facts  appearing  in  the  record, 
necessary  to  be  stated  in  disposing  of  the  assignment  of 
error  under  review." 

The  court  of  chancery  appeals  then  proceeds  to  state 
the  question  involved,  as  it  appeared  to  them,  and  to 
give  their  conclusions  as  follows: 

"The  question,  under  the  facts  thus  stated,  in  its  legal 
essence,  is : 

"If  a  lawyer  accept  cases  and  institute  sui£  on  them, 
which  he  knows  were  procured  by  open,  personal  solici- 
tation of  another  lawyer  from  strangers  to  both,  no 
fraud  or  misrepresentation  appearing  in  the  solicitation, 
tlie  lawyer  instituting  the  suits  agreeing  to  pay  the  so- 
liciting lawyer  one-third  of  the  fees  legitimately  charge- 
able in  the  cases,  is  he  guilty  of  a  violation  of  public  pol- 
icy and  of  his  oath  as  an  attorney  under  our  statute,  and 
hence,  under  the  law,  debarred  the  right  to  recover  his 
fees,  no  infidelity  to  the  interest  of  his  clients  being  im- 
puted to  him? 

"The  question  with  respect  to  the  underlying  princi- 
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pie  involved  may  be  more  briefly  stated  in  another 
form: 

"Is  it  a  violation  of  the  public  policy  of  this  State,  and 
a  contravention  of  the  oath  of  a  lawyer  under  our  stat- 
ute, for  the  lawyer  to  i)ersonally  and  openly  solicit  le- 
gal business  from  strangers  to  him? 

"Our  statute  (Shannon's  Code,  section  5781)  pro- 
vides that  the  ^several  courts  of  this  State  may  strike 
from  their  rolls  any  person  not  authorized  to  practice  in 
such  courts,  and  also  any  practicing  attorney  or  coun- 
sel upon  evidence,  satisfactory  to  the  court,  that  he  has 
been  guilty  of  such  misdemeanor  or  acts  of  immorality 
or  impropriety  as  are  inconsistent  with  the  character  or 
or  incompatible  with  the  faithful  discharge  of  the  duties 
of  the  profession.' 

"As  a  matter  of  general  law,  statutes  of  this  character 
are  not  restrictive  of  the  general  powers  of  the  court 
over  attorneys  practicing  before  it. 

"Attorneys  at  law  are  officers  of  the  court,  and  tiie 
court  may  exercise  its  jurisdiction  over  them,  depriv- 
ing them  of  their  office  and  striking  their  names  from 
the  roUa 

"This  power  and  jurisdiction  are  indispensable  to  pro- 
tect the  court,  to  attain  the  orderly  administration  of 
justice,  to  uphold  the  purity  and  dignity  of  the  profess- 
ion, and  promote  the  public  welfare  and  secure  the  in- 
terests of  clients.  It  is  a  power  inherent  in  the  court 
itself,  and  exists  independent  of  statutes,  although  stat- 
utes may  regulate  its  exercise.    Ew  parte  Steinman,  40 
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Am.  Eep.,  037;  People  v.  Oreen  (Colo.  Sup.),  3  Pac,  65, 
374, 49  Am.  Rep.,  351 ;  In  re  Eenderatm,  88  Tenn.,  631, 13 
S.  W.,  413. 

^Is  the  personal  solicitation  of  business  by  a  lawyer 
from  strangers^  the  personal  request  to  strangers  that 
they  intrust  the  bringing  and  prosecution  of  such  suits 
as  they  may  desire  to  bring  to  enforce  their  rights,  an 
act  of  immorality,  or  an  act  of  impropriety,  inconsis- 
tent with  the  character  or  the  duties  of  the  profession? 

"There  is  nothing  immoral  per  se  in  the  solicitation, 
unless  the  inherent  nature  and  quasi  official  character  of 
the  labor  involved  in  the  pursuit  of  the  profession  in 
courts  in  the  trial  of  cases  make  it  so. 

^^awyers,  as  men,  are  as  other  men,  and  men  in  all 
other  pursuits  and  professions  solicit  business. 

"Merchants  seek  business  by  personal  solicitation,  and 
through  paid  agents  seek  it. 

"Hotelkeepers  strive  for  it  by  runners  to  meet  trains, 
newspapers  ask  for  it  by  paid  solicitors,  and  officehold- 
ers go  for  it  and  labor  with  much  sw^eat  to  keep  it 

"And  even  preachers  some  time  seek  charges. 

"But  while  lawyers,  as  men,  are  as  men  of  other  pur- 
suits, and,  generally  speaking,  no  better  and  no  worse, 
nevertheless,  in  the  prosecution  of  their  profession,  they 
are  differentiated  from  all  other  professions  and  call- 
ings. 

"In  the  first  place,  they  cannot  practice  their  pro- 
fession without  a  license. 

"In  the  second  place,  they  are  required  to  possess  a 
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good  moral  character  and  certain  legal  attainments.  In 
attending  to  legal  business,  especially  in  cases  intrusted 
to  them,  they  act  as  ofl&cers  of  the  law  and  the  courts, 
and  in  an  important  sense  represent  the  public,  in  that 
it  is  their  duty  to  aid  in  administering  justice  and  pre- 
serving the  integrity  of  the  governmental  agencies  of  the 
State,  thus  securing  the  confidence  of  the  people  in  the 
honesty  of  their  purpose,  and  aid  to  conserve  the  end  for 
which  they  are  established. 

"We  have  found  no  decision  of  any  court  and  no  text- 
hook  authority  holding  that  the  personal  solicitation  by 
a  lawyer  to  strangers  to  employ  him  to  bring  and  prose- 
cute such  suits  as  the  strangers  may  have  the  right  to 
have  instituted  constitutes  a  violation  of  the  lawyer's 
oath  of  office,  or  is  such  an.  act  of  impropriety  as  author- 
izes his  disbarment  under  statutes  similar  to  ours. 

"It  will  not  do  to  sav  that  all  solicitation  of  business 
by  a  la>\^er  brings  him  under  the  condemnation  of  the 
statute  or  renders  him  obnoxious  to  a  correct  standard 
of  professional  ethics. 

"Most  lawyers  ^hang  out  their  shingles.' 

"Many  lawj^ers  insert  their  professional  cards  in  the 
newspapers,  telling  where  they  can  be  found  and  the 
courts  they  practice  in  and  the  character  of  business  they 
are  particularly  fitted  to  look  after.  Proper  advertise- 
ments and  solicitations,  addressed  to  the  general  public, 
are  frequently  resorted  to  by  members  of  the  highest 
standing  in  the  profession. 

"While  dififerent  and  varying  standards  of  profes- 
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sional  ethics  relating  to  the  matter  are  honestly  enter- 
tained by  different  members  of  the  profession,  it  is  be- 
lieved that  the  better  standard,  maintained  by  those  ac- 
cepted as  representative  of  the  true  spirit  and  nobler 
end  of  the  profession,  is  that  personal  and  special  solici- 
tations of  particular  persons,  and  especially  strangers, 
to  become  clients,  are  unprofessional. 

"The  basic  idea  on  which  this  standard  must  rest,  it 
seems  to  us,  is  that  an  attorney,  being  an  officer  of  the 
court  in  which  he  practices,  and  obligated  by  his  oath 
to  aid  in  eliciting  the  truth  and  administering  justice 
in  cases  tried  therein  with  which  he  is  connected,  by 
such  personal  solicitation,  resulting  in  a  suit  intrusted 
to  him,  becomes  a  party  to  the  suit  in  such  sense  that 
his  fidelity  to  his  client  and  to  his  personal  interest  in 
the  result  may  lead  him  to  ignore  or  forget  the  fidelity 
due  from  him  to  the  court  and  the  ascertainment  of  the 
tnith,  and  the  consequent  enforcement  of  justice.  But, 
wliate\'er  may  be  the  standard  with  respect  to  this  mat- 
ter by  different  members  of  the  profession,  it  is  urged 
by  appellants  that  our  supreme  court,  in  an  order  made 
on  its  own  motion  on  an  attorney  to  show  cause  why  he 
should  not  be  disbarred,  has  set  the  standard  for  this 
State. 

"We  are  referred  to  the  case  of  In  re  C.  W.  Lester, 
and  the  order  made  therein  by  the  supreme  court  at  its 
recent  session  at  this  place. 
"Its  order  in  said  cause  is  as  follows: 

117  Tenn— 18 
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"  *At  the  present  term  of  the  court  there  has  been  pre- 
sented a  record  in  the  case  of  Annie  Gib^n  against  the 
Southern  Railway  Company,  involving  an  intervening 
I)etition  filed  in  said  cause  by  attorneys  at  law,  in  which 
they  set  out  the  fact  that  they  were  employed  as  attor- 
neys to  prosecute  a  suit  in  favor  of  Annie  Gibson  against 
the  Southern  Railway  to  recover  damages  fop  the  al- 
leged negligent  killing  of  the  husband  of  said  Annie  Gib- 
son by  that  railway  company. 

^^  'In  this  petition  it  is  alleged  that  they  had  instituted 
suit  on  this  claim  in  the  circuit  court  of  Knox  county, 
in  which  pleadings  had  been  made  up;  that  a  trial  was 
ultimately  had,  in  which  there  was  a  verdict  in  favor  of 
Annie  Gibson  against  the  Southern  Railway  Company 
for  14,000 ;  but  that  on  motion  for  a  new  trial,  for  rea- 
sons satisfactory  to  the  judge  of  that  court^  this  verdict 
was  set  aside,  and  a  new  trial  was  given. 

"  The  petition  further  allies  that  great  labor  was 
bestowed  in  the  preparation  of  this  cause  by  the  attor- 
neys, who  were  satisfied  that  their  client  was  entitled 
to  a  recovery  after  the  granting  of  a  new  trial ;  that  they 
made  tliemselves  ready  once  more  for  a  new  trial  of  the 
case,  which  was  prevented  by  a  compromise  had  at  the 
instance  of  the  Southern  Railway  Company  with  their 
client  personally,  and  without  the  consent  of  her  at- 
torney, for  the  sum  of  |600. 

"  Tetitioners,  in  their  said  pleadings,  alleging  that  un- 
der the  statute  made  and  provided  therefor,  they  were 
entitled  to  a  lien  for  their  professional  services  upon  the 
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caofle  of  action,  asked  a  reference  to  ascertain  the  value 
of  their  services,  and,  upon  this  being  done,  that  they 
might  have  judgment  against  the  railway  for  the  amount 
80  ascertained. 

'^^There  was  an  answer  to  tiiis  petition  filed  by  the 
Southern  Railway  Company,  after  whicli  a  reference  was 
made,  and  upon  this  reference  proof  was  taken. 

<^<Among  the  witnesses  examined  was  one  of  these 
petitioners,  0.  W.  Lester,  and  also  the  plaintiff  in  the 
suit  of  Annie  Oibson. 

^^The  deiK)sition  of  Ticster  shows  that  through  one 
Cunningham,  a  friend  of  Annie  Gibson,  he  solicited  em- 
ployment in  this  case,  being  at  that  time  an  entire  stran- 
ger to  Mra  Gibson,  and  that  this  recommendation  for 
employment  was  made  by  Cunningham  through  a  letter 
addressed  to  Mrs.  Gibson,  who  was  then  residing  in 
Johnson  City,  in  this  State. 

u  qvhen  the  dejKwition  of  Mrs.  Gibson  was  filed,  cer- 
tain letters,  signed  with  the  name  of  C.  W.  Lester  and 
addressed  to  Mrs.  Gibson  at  Johnson  City,  in  oite  of 
which,  to  wit,  of  date  August  11,  1905,  following  up  the 
letter  to  Cunningham,  he  indirectly  solicited  employ- 
ment in  that  case  for  himself  and  another  attorney  at 
the  Knoxville  bar. 

^  'Among  other  letters  so  filed  is  the  following : 

"  <  "Knoxville,  Tenn.,  Oct  1904. 
"  *  "Mrs.  Annie  Gibson,  Johnson  City,  Tenn. 
— ^Dear  Madam :    We  write  you  a  few  lines  to-day.    I  am 
am  able  to  set  up  in  bed.    Guess  you  heard  of  me  being 
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in  tlie  terrible  railway  wreck  near  Newmarket  gome  dava 
ago.  It  will  more  than  likely  be  fifteen  or  twenty  days 
before  the  case  is  reached.  Maybe  by  that  time  you  will 
have  the  money  to  come  to  Knoxville.  I  hope  you  will. 
We  must  try  at  this  term  of  the  court  It  occurred  tome 
that  you  might  know  some  of  the  Johnson  City  people 
who  were  in  the  wreck  and  could  influence  them  to  turn 
their  business  over  to  Hon.  S.  G.  Heiskell  and  myself. 
If  you  succeed  in  doing  this,  we  will  pay  you  f  25  and  f  50 
in  each  case.  You  must  keep  this  to  yourself.  I  think 
surely  you  or  your  friends  might  manage  a  i)art  of  them. 
You  can  tell  them  this  is  the  place  to  bring  suit  I  am 
in  possession  of  facts  no  other  attorney  knows  of.  I 
have  written  Mr.  and  Mrs.  J.  H.  SchroU,  405  W.  Market 
street,  of  Johnson  City.  I  referred  them  to  you,  and  that 
you  could  tell  them  about  Mr.  Heiskell  and  myself. 

u  i  "Thanking  you  for  what  may  be  done  in  our  be- 
half, I  am,  yours  truly,  C.  W.  Lester." 

"  'It  appearing  on  the  face  of  the  record  that  the  con- 
duct of  said  Lester  in  these  respects  was  a  breach  of  his 
duty  as  a  lawyer  and  citizen,  the  court  of  its  own  motion 
makes  a  rule  upon  him  to  show  cause  why  he  should  not 
be  stricken  from  the  roll  of  attorneys  on  this  court 
This  rule  is  returnable  on  Friday  morning,  December  1, 
1905.' 

"The  insistence  of  appellants  is  that  the  supreme 
court  in  the  above  order,  made  of  its  own  motion,  estab- 
lished the  rule  in  this  State  that  a  lawyer  who  solicits 
the  suit  of  a  stranger  through  an  acquaintance,  who  is  a 
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friend  or  acquaintance  of  the  party  supposed  to  haviB 
the  right  of  action,  or  who  solicits  a  party  to  get  suits 
for  him,  promising  to  paj  for  this  service,  in  either  case 
commits  a  breach  of  his  duty  as  a  lawyer,  contravenes 
the  public  policy  of  the  State,  and  subjects  himself  to 
disbarment  and  to  the  deprivation  of  the  right  to  col- 
lect his  fees  in  cases  thus  secured. 

"So  far  as  we  are  advised,  the  supreme  court  has  not 
finally  acted  in  the  case  of  Mr.  Lester,  still  having  it  un- 
der advisement.  It  has  delivered  no  opinion,  written 
or  oral,  so  far  as  we  are  aware,  touching  this  matter. 

"Tt  is  quite  true  that  its  order  in  the  latter  case,  in  its 
terms,  is  plainly  susceptible  of  the  construction  that  in 
its  opinion,  tentatively  expressed,  so  to  speak,  in  an 
order  in  the  nature  of  an  interlocutory  order,  or  condi- 
tional order,  a  lawyer  who  solicits  the  suit  of  a  stranger, 
through  an  acquaintance  who  is  a  friend  of  the  stranger 
supposed  to  have  the  right  to  bring  suit,  or  who  solicits 
a  party  to  get  suits  for  him,  promising  to  pay  for  such 
services,  violates  his  duty  as  a  lawyer  and  citizen,  and 
subjects  himself  to  disbarment,  either  under  our  statr 
ute  or  the  common  law. 

"If  the  supreme  court  shall  hold  in  its  final  opinion  in 
the  Tj€8ter  Case  the  rule  prescribing  the  standard  of  pro- 
fessional conduct  as  contended  for  by  appellants,  we  will 
follow  and  indorse  it  in  all  cases  coming  before  us  in 
which  the  facts  present  a  case  calling  for  such  action 
on  our  part. 
"But  having  found,  after  diligent  search  through  all 
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the  reports  and  text  authorities  accessible  to  ns,  no  ease 
nor  text  authority  that  makes  such  solicitation  of  busi- 
ness by  a  lawyer  a  ground  for  disbarment  or  for  depriy- 
ing  him  of  his  fees  (no  frauds  deception,  misr^reaenta- 
tion,  nor  infidelity  to  the  rights  of  clients  so  obtained  be- 
ing imputed  to  him),  under  our  statute  or  similar  stat- 
utes in  other  States^  we  are  unwilling,  until  the  supreme 
court  so  establishes  the  rule  by  an  opinion  thus  con- 
struing our  statute,  or  announces  it  as  a  principle  of  the 
common  law,  or  until  the  legislature  establishes  it»  to 
adopt  and  enforce  it  in  this  cas^  whatever  may  be  oar 
opinion  as  to  the  impropriety  or  reprehensibility  of  such 
solicitation  on  the  part  of  a  lawyer.    As  before  stated, 
we  think  the  correct  standard  of  professional  ethics  on 
tlie  part  of  the  profession  relative  to  this  matter,  illns- 
trated  by  its  best  exemplars^  does  not  sanction  such  so- 
licitation. 

^'But,  as  we  understand  our  function  as  a  court,  it  is 
not  our  duty  or  province  to  decide  this  case  and  the 
rights  of  these  complainants,  with  respect  to  the  subject 
under  review,  by  a  rule  or  standard  fi:xed  or  upheldby  the 
ethics  of  the  profession  of  law  as  advocated  and  followed 
by  the  highest  and  most  eminent  members  of  the  profes- 
sion, nor  the  lowest,  nor  all,  the  members^  but  by  the  law^ 
either  as  established  in  the  body  of  the  common  law  as 
adopted  in  this  State,  or  as  enacted  by  the  legislature. 

^^To  construe  our  standard  herein  quoted  (Shannon's 
Oode,  section  5781)  as  subjecting  an  attorney  to  disbar- 
ment who  solicits  parties,  in  person  or  through  another, 
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having  suits  in  court,  to  prosecute  or  defend  them, 
pushed  to  its  logical  end,  would  or  might  be  far-reaching 
in  effect  and  operation. 

"It  is  common  knowledge  that  some  of  the  most  emi- 
nent lawyers  in  the  State  have  requested  in  person,  as 
well  as  solicited,  men  of  prominence  and  judges  of  our 
courts,  intermediate  and  ftual,  to  recommend  their  ap- 
I>ointment  and  employment  by  corporations  and  other 
large  concerns  as  their  regular  attorneys  to  attend  to  all 
their  legal  business,  or  all  their  suits  arising  in  a  certain 
territory,  and  it  is  reasonably  certain  that  they  were 
employed  as  the  result  of  such  solicitation,  indorse- 
ments, and  recommendations. 

"We  have  never  heard  it  suggested  that  an  attorney 
thus  soliciting  business  and  getting  it  rendered  himself 
obnoxious  to  the  statute  and  subject  to  disbarment. 

"f  f  a  large  business  in  its  operation  causing  or  origi- 
nating successive  suits  can  be  solicited  by  a  lawyer  in 
person  or  through  another  en  hloc^  a  separate  fee  being 
charged  in  each  case,  we  see  no  reason,  in  the  principle 
of  the  thing,  why  he  cannot  thus  solicit  employment  in 
the  cases  separately  considered. 

"An  honorable  lawyer  will  deport  himself  with  the 
same  dignity  and  regard  for  professional  propriety  in 
the  one  instance  as  in  the  other. 

"The  writer  has  no  hesitancy  in  saying  that  he  has 
but  little,  if  any,  regard  or  respect  for  the  professional 
ethics  of  what  is  called  in  the  slang  of  the  day  'the  ambu- 
lance chasers'  in  the  profession. 
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"But,  so  far  as  we  are  advised,  not  even  the  Bar  Asso- 
ciation of  the  State  has  established  or  pronounced  a  rule 
condemning  the  method  of  getting  business  resOTted  to 
by  the  'ambulance  contingent/ 

"It  has,  we  believe,  taken  the  position  that  it  is  highly 
unprofessional  for  one  lawyer,  to  use  the  language  of  the 
late  Judge  Guild,  deceased,  to  'gouge  in'  and  try  to  take 
the  case  of  another  lawyer  out  of  his  hands. 

"But,  so  far  as  we  have  been  able  to  find  authorities 
dealing  with  statutes  similar  to  ours  above  quoted,  the 
'misdemeanors'  or  'acts  of  immorality*  or  'impropriety* 
coming  under  their  condemnation  and  calling  for  the 
disbarment  of  the  lawyer  guilty  of  them  are  such  acts  on 
the  part  of  the  lawyer  as  emanate  from  an  immoral  char- 
acter, or  show  tliat  he  is  unworthy  of  public  confidence 
and  unfit  to  be  intrusted  with  the  conduct  of  cases  in  tiie 
courts.  In  re  Henderson^  88  Tenn.,  531,  13  S.  W.,  413; 
Serf  ass'  Ca^^e,  116  Pa.,  455,  9  Atl.,  674;  People  v.  Ap- 
pleion,  44  Am.  Kep.,  812;  /n  re  Wall,  13  Fed.,  814;  s.  c. 
107  U.  S.,  265,  2  Sup.  Ct.,  569,  27  L.  Ed.,  552;  Baker  V. 
Com.,  10  Bush  (Ky.),  592;  Dicken's  Case  (Pa.),  5  Am. 
Rep.,  420. 

"These  statutes  have,  so  far  as  we  can  find  in  the 
books,  no  relevancy  to,  and  are  not  directed  at^  the  mere 
methods  the  lawyer  may  resort  to  to  secure  his  employ- 
ment in  cases  that  parties  have  the  right  to  bring  in  the 
court,  where  no  fraud  or  deception  is  practiced  to  get 
the  cases. 

"It  is  to  be  regretted,  perhaps,  that  the  l^islature  has 
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not  enacted  a  statnte  covering  the  case  of  the  *ambu- 
lance  chasers/  as  they  are  sometimes  called  in  the  pro- 
fession ;  but  until  it  does,  and  until  it  pronounces  in  leg- 
islation a  condemnation  of  the  personal  solicitation  of 
business  by  a  lawyer,  or  his  solicitation  of  business 
through  another,  or  until  the  supreme  court  in  a  final 
opinion  establishes  the  rule  that  condemns  such  solicita- 
tion and  makes  it  a  ground  for  disbarment,  we  are  un- 
willing to  establish  it  under  a  construction  of  our  stat- 
ute, or  as  embodied  in  the  common  law  enforced  in  this 
State,  basing  such  construction  on  our  conception  of  the 
code  of  professional  ethics  that  should  control  members 
of  the  profession. 

"Complainants  are  not  repellable  from  court  under 
the  facts  of  this  case  on  the  grounds  of  champerty,  main- 
tenance, or  barratry. 

"Our  statute  now  permits  the  contracting  for  a  con- 
tingent fee  by  a  lawyer,  and  it  is  believed  that  our  su- 
preme court  has^  in  view  of  our  legislation,  announced 
that  the  doctrine  of  maintenance,  as  a  punishable  of- 
fense, does  not  prevail  in  this  State. 

"But,  if  it  does,  as  the  offense  is  defined  by  the  com- 
mon law,  these  complainants  were  not,  under  the  facts, 
gtdlty  of  the  offense. 

"Maintenance,  as  generally  defined,  is  an  officious  in- 
termeddling in  a  suit  by  one  that  has  no  connection  with 
it,  by  maintaining  or  assisting  either  party  with  money 
or  otherwise  to  prosecute  or  defend  it.    4  Black.  Com., 
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149;  Ferine  v.  Dunn,  3  Johns.  Oli.  (N.  Y.),  508;  Bristol 
V.  Dann   (N.  Y.),  27  Am.  Dec.,  122. 

"Maintenance  is  somewhat  akin  to  barratry,  which, 
under  the  common  law,  is  the  offense  of  frequently  ex- 
citing or  stirring  up  suits  and  quarrels,  either  at  law  or 
otherwise. 

"Tjord  Coke  defines  a  common  Tbarrator*  as  *a  common 
mover  or  exciter  or  maintainer  of  suits,  quarrels,  of  par- 
ties either  in  courtjs  or  elsewhere  in  the  country.  In 
courts^  as  in  courts  of  record,  or  not  of  record,  as  in  the 
county,  one  hundred  or  oUier  inferior  courts  in  the  coun- 
try in  three  manners:  First,  in  the  disturbance  of  the 
peace;  second,  in  taking  and  keeping  possession  of  lands 
in  controversy,  not  only  by  force,  but  also  by  subtlety 
and  deceit,  and  most  commonly  by  suppression  of  truth 
and  right;  thirdly,  by  false  inventions  and  sowing  of 
calumniations,  rumors,  and  reports,  whereby  discord 
and  disquiet  may  grow  between  neighbors'  Coke,  Litt, 
368. 

"Generally  by  statute,  common  barratry  is  the  prac^ 
tice  of  exciting  groundless  judicial  proceedinga 

"It  is  a  common  law  offense  and  misdemeanor,  pun- 
ishable by  fine  and  imprisonment  at  the  discretion  of 
the  court,  and,  when  an  attorney  is  the  offender,  by  his 
disbarment 

"The  conduct  of  complainants^  aa  disclosed  by  the 
record,  edmply  amounted  to  the  solicitation  of  parties  to 
intrust  the  prosecution  of  their  suits,  or  supposed  rights 
of  action,  to  them  as  their  lawyer& 
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"If  complainants  are  amenable  to  the  rule  invoked  by 
appellants^  under  which  they  are  charged  with  violating 
their  oaths  as  attorneys  under  our  statute,  appellants 
can  make  the  question  in  this  case. 

^'Parties  coming  into  a  court  of  equity  seeking  affirm* 
ative  i*elie5  must  come,  as  the  books  have  it^  with  ^clean 
hands' ;  otherwise  they  will  be  repelled. 

*'The  'uncleanness  of  hands'  charged  here  is  that  they 
solicited  strangers  to  intrust  the  bringing  and  prosecu- 
tion of  suits  the  strangers  thought  they  had  the  right  to 
bring  to  them. 

**We  have  diposed  of  this  charge  so  far  as  it  affects 
the  right  of  complainants  to  charge  their  legitimate 
fees  in  the  cases  referred  to  in  the  pleadings. 

**We  do  not  think  there  is  any  substantial  merit  in  the 
other  assignments  of  error  of  appellants,  except  their 
second  error  assigned.' 

'^The  fee  mentioned  in  said  second  error  assigned 
should  be  {111.36,  instead  of  {121.36,  as  appears  in  the 
decree  of  the  chancellor. 

'*We  infer  this  error  occurred  in  calculation,  as  {111.- 
36  is  in  accord  with  the  basis  fixed  and  the  holding  of 
the  chancellor. 

^^This  assignment  of  error  is  sustained  to  the  extent 
indicated. 

"All  other  errors  assigned  are  overruled. 

"The  Messrs.  CAmp,  who  were  defendants  to  the  vari- 
ous suits  mentioned,  having  participated  in  their  com- 
promise, settlement^   and  their  dismissal  without  the 
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consent  of  complainants  as  attorneys  of  record  in  the 
cases  against  them,  will  not  be  heard  to  deny  their  lia- 
bility for  the  reasonable  fees  of  complainants  up  to  the 
amount  they  advised  and  participated  in  the  payment 
of  as  a  compromise  thereof. 

"This  disposes  of  all  the  questions  in  the*case.  The 
decree  of  the  chancellor  will  be  affirmed,  with  costs." 

We  have  set  out  this  finding,  in  order  to  state  the  en- 
tire and  exact  facts  which  we  are  called  upon  to  con- 
sider and  pass  upon. 

We  state  the  contentions  of  the  complainants.  It  is 
insisted  for  them,  in  the  language  of  H.  H.  Ingersoll, 
their  attorney : 

"(1)  Freedom  of  contract  is  a  personal  liberty  and  a 
property  right,  guaranteed  by  both  State  and  federal 
constitutions,  as  well  as  an  inherent  right  guaranteed  by 
the  Declaration  in  *the  pursuit  of  happiness.'  People  v. 
WilHams  (N.  Y.  Ct.  App.),  79  N.  E. — ,  on  the  factory 
labor  act 

"(2)  Lawyers  employ  this  right  and  liberty  in  the 
same  measure  and  to  the  same  extent  as  other  citizens, 
they  may  contract  in  the  same  mode  and  manner  as 
others,  and  their  contracts  are  valid  unless  contrary  to 
law.  Neivman  v.  Washington^  Mart.  &  Y.,  81;  Weeks' 
Attornevs  at  Law,  section  185. 

"(3)  The  summary  jurisdiction  of  courts  over  con- 
tracts of  lawyers  in  their  fiduciary  relation  to  clients 
is  exercised  for  the  protection  of  the  clients,  and  does 
not  extend  to  a  lawful  contract  of  retainer,  wherein  the 
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parties  deal  at  arms'  length,  and  the  fiduciary  relation 
does  not  exist.    Weeks'  Attorneys  at  Law,  section  364. 

"(4)  The" validity  of  a  contract  of  retainer,  in  what- 
soever form  and  howsoever  affected,  whether  sought  by 
client  or  lawyer,  is  determined  by  the  same  rules  of  law 
as  other  contracts;  and,  having  the  mutual  assent  of  the 
parties,  it  withstands  impeachment  unless  unlawful — i. 
e.y  (1)  contrary  to  positive  law;  (2)  contrary  to  posi- 
tive morality;  (3)  contrary  to  public  policy. 

"Impropriety  is  not  ground  for  nullifying  a  contract. 
Nervma/n  v.  Washington^  Mart  &  Y.,  81 ;  Wald's  Pollock 
on  Contracts,  243. 

"(5)  There  is  no  public  policy  in  Tennessee  for- 
bidding lawyers  to  solicit  business.  No  statute  directly 
or  indirectly  denounces  it.  On  the  contrary,  all  Tennes- 
see l^islation  relating  to  the  subject  for  the  last  twenty 
years  has  liberalized  la^^^e^s'  contracts,  and  encouraged 
contracts  theretofore  considered  of  doubtful  propriety. 

"All  lawyers  seeking  for  business  directly  or  indi- 
rectly solicit  it.  The  common  law  permits  solicitation  by 
attorneys.    Green  Bag,  October,  1906;  1  Tidd's  Pr.,  60. 

"Complainants  sued,  as  attorneys  of  record  of  ten 
plaintiffs,  whose  suits  had  been  compromised  and  dis- 
missed, to  recover  of  defendant  the  amount  due  them 
as  fees  from  said  plaintiffs  for  which  they  had  statutory 
liens  upon  the  casuses  of  action  of  the  compromised 
cases.  Defendants'  answer  was  full  of  denials  and 
groundless  assertions  made  by  way  of  defense.  Com- 
plainants   proved    all  their    allegations.     Defendants 
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proved  only  two  of  their  assertions,  to  wit:  (1)  That 
complainant  Chandler  solicited  the  cases,  and  (2) 
brought  them  to  IngersoU  &  Peyton  to  institute  anil 
prosecute  for  said  plaintiffs  on  a  division  of  fees,  which 
defendant  insist  was  illegal  and  altogether  improper/ 
and  therefore  prayed  that  the  suit  be  dismissed.  The 
chancellor  overruled  this  defense  and  gave  decree  for 
complainants.  Defendants  appealed  and  repeated  their 
contention  before  the  court  of  chancery  appeals,  which 
expressly  declined  to  make  any  ruling  upon  the  *alto- 
gether  improper'  phase  of  the  litigation,  on  the  ground 
that  the  court  was  not  ^censor  morum/  nor  ^arbiter  ele- 
gantarium/  biit  merely  ^jtidem  litium/  in  which  char- 
acter it  took  jurisdiction  of  thie  l^:ality  of  the  contract, 
and  decided  that,  inasmuch  as  it  knew  of  no  law  invali- 
dating  a  lawyer's  contract  merely  because  he  proposed 
it,  and  defendant  had  produced  none  to  that  effect,  the 
decree  of  the  chancellor  must  be  affirmed. 

"Defendants,  still  being  dissatisfied,  have  again  ap- 
pealed, and  renew  their  said  contest  in  this  court,  assign- 
ing for  error  (1)  that  in  no  event  should  decree  be 
rendered  against  Camp  &  Son,  as  they  were  only  officers 
of  the  codefendant  company;  (2)  that  complainants' 
relation  as  attorneys  was  the  result  of  their  own  solicita- 
tion, and  therefore  the  contracts  for  fees  were  illegal 
and  void,  and  improper ;  and  the  bill  should  have  been 
dismissed  because  complainants'  hands  were  unclean, 
and  they  deserve  disbarment,  from  which  counsel  gra- 
ciously excuses  them ! 
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^'A  glimpse  of  the  defendants'  orthodox  views  on  legal 
ethics  and  professional  proprieties  may  be  had  from  the 
finding  that,  when  complainants  declined  to  urge  their 
clients  to  accede  to  defendants'  proposed  terms  of  com- 
promisey  defendants  then  employed  other  lawyers  for 
plaintiffs  in  said  actions,  who  would  accept  the  terms. 

"Fop  full  statement  of  these  facts  made  by  the  princi- 
pal defendant,  see  complainants'  brief  before  the  court 
of  chancery  appeals,  showing  that  complainants'  refusal 
to  betray  their  clients  necessitated  this  suit. 

"Since  defendants  now  graciously  remit  disbarment, 
a  subject  not  in  this  case,  ^aiU  allegatis  aut  prohatis/ 
complainants  will  be  excused  from  following  defendants 
into  the  alluring  field  of  ethics,  and  be  allowed  in  this 
brief  merely  to  discuss  the  two  assignments  of  error 
made  upon  the  matters  at  i^ue  in  the  suit. 

"(1)     Nonliability  of  Defendants    Camp. 

"The  finding  of  fact  on  this  point  is  that  they  par- 
ticipated in  the  compromise  and  dismissal  of  suits  td 
which  they  were  defendants  and  are  therefore  liable  for 
complainants'  fees. 

"Defendants  in  their  brief  assert  the  facts  to  be  other- 
wise, and  feebly  argue  on  their  own  assertions  their  non- 
liability for  fees. 

"CJomplainants  rely  ujwn  the  statute  law,  apparently 
ignored  by  defendants,  that  the  finding  of  fact  by  the 
court  of  chancery  api)eals  is  conclusive  even  upon  them, 
and  there  is,  therefore,  no  escape  from  the  conclusion  of 
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that  court  that  defendants  participating  in  the  compro- 
mise and  payment  of  the  plaintiffs'  demands  are  liable 
under  the  statute  for  the  fees  of  their  attorneys  of 
record. 

"  ( 2 )     Illegality  of  Demand. 

"To  this  assignment,  appellees  have  two  replies : 

"(1)     This  objection  is  not  open  to  appellants. 

"They  are  strangers  to  these  contracts;  and,  if  the 
parties  thereto  are  content,  strangers  cannot  object  to 
them.  The  general  doctrine  is  that  the  objection  of  ille- 
gality of  contract  is  personal,  and  can  be  made  only  by 
parties  and  their  privies,  Cleveland  v.  Miller,  94  Mich., 
97,  53  N.  W.,  961 ;  Williams  v.  Simpson,  70  Miss.,  113, 
11  South.,  689;  Wood  v.  Erie  R.  Co.,  72  N.  Y.,  196,  28 
Am.  Rep.,  125;  Ohio  Life  Ins,  Co.  v.  Merchants^  Ins.  Co., 
11  Humph.  (Tenn.),  53  Am.  Dec.,  742,  as  to  incidental 
illegality.    Also  Jones  v.  Davidson,  2  Sneed,  447. 

"These  contracts  are  not  void,  and  only  parties  could 
avoid  them.  This  rule  is  applied  in  Tennessee,  even  in 
cases  of  usury,  where  public  policy  is  involved.  Parker 
V.  Bethel  Hotel  Co.,  96  Tenn.,  252,  34  S.  W.,  209,  31 
L.  R.  A.,  706;  Nance  v.  Gregory,  6  Lea,  345-351,  40  Am. 
Rep.,  41. 

"If  these  contracts,  instead  of  being  fair  and  valid, 
had  been  fraudulent,  still  defendants  could  not  have 
pleaded  that  fraud ;  such  defense  being  personal  to  the 
debtors.    Smith  v.  Greaves,  15  Lea,  468. 

"A  fortiori,  they  cannot  make  such  defense  where  the 
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contracts  are  free  from  fraud  or  illegality,  and  impro- 
priety is  the  only  defense. 

*/  (2)    The  contracts  were  not  illegal. 

*'The  court  of  chancery  appeals  find  and  report  that 
there  was  no  fraud,  deception,  or  false  representations 
connected  with  them,  nor  any  champerty,  maintenance, 
or  barratry. 

''No  statute  is  cited  which  has  been  violated.  Illegal- 
ity is  charged  solely  upon  the  fact  that  Chandler,  an 
attorney  at  law,  solicited  the  cases,  and  thus  obtained 
retainers  by  the  plaintiffs  in  the  actions  at  law  for  the 
counselors,  IngersoU  &  Peyton,  who  faithfully  demeaned 
themselves  therein  according  to  the  best  of  their  skill 
and  ability. 

"This  l^al  question,  then,  is  sharply  presented :  Is 
a  contract  of  retainer  illegal  merely  because  it  is 
solicited? 

"It  is  admitted  by  appellants*  counsel  that  no  statute 
forbids  lawyers  to  solicit  business,  and  that  no  text- 
writer  states  this  to  be  the  law ;  but  they  insist  it  must 
be  the  law  because,  forsooth,  no  one  ever  said  it  was  not 
the  law ! 

"The  cases  of  Langdon  v.  Conlin  (Neb.),  93  N.  W., 
389,  60  L.  R.  A.,  429, 108  Am;  St.  Rep.,  643,  and  Alpers 
V.  Hunt  (CaL),  24  Pac,  846,  9  L.  R.  A.,  483,  21  Am. 
St.  Rep.,  17,  cited  as  controlling  authority  for  defend- 
ants, are  not  even  analogous  to  this  one.  They  were  both 
actions  brought  by  laymen  against  lawyers  to  enforce 
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contracts  for  division  of  fees  in  cases  brought  to  the 
lawyers  by  the  laymen,  instead  of  an  action  by  lawyers 
to  enforce  a  statutory  lien  for  their  fees.  The  decisions 
in  both  cases  remove  them  even  farther  from  this  one, 
for  they  are  expressly  based  \ipon  statutes  of  Nebraska 
and  Colorado,  forbidding  the  acts  on  which  the  laymen 
based  their  suits ! 

^^Maires'  Case  likewise  arose  under  a  special  statute 
of  Pennsylvania  against  barratry  in  hiring  laymen  to 
bring  cases  to  attorneys.  Similar  statutes  exist  in  If&w 
York  and  otlier  States,  under  which  attorneys  have  been 
disbarred ;  but  no  layman,  or  act  of  layman,  is  involved 
in  this  case.  Chandler,  though  not  exercising  the  func- 
tions of  a  barrister,  w^as  a  licensed  attorney  and  solicitor, 
and  was  protected  by  the  ancient  law  permitting  solici- 
tation, and  practiced  in  England  to  this  day.  Green 
Bag,  October,  1906. 

"Defendant"^  being  thus  without  any  book  of  law,  stat- 
ute, decision,  or  text-book,  on  which  to  rest  their  plea 
of  illegality,  ask  the  court  to  declare  these  contracts  il- 
legal l>ecause  solicitation  of  employment  by  lawyers  is 
obnoxious  to  public  policy ;  and  yet  they  cite  no  statute, 
no  rule  of  ethics,  nor  cominon-law  authority  to  show 
such  public  policy.  Not  a  word,  or  hint,  even,  is  found 
in  the  Code  sections  cited  to  sustain  the  proposition  that 
solicitation  is  illegal.  Indeed,  it  cannot  be  affirmed 
that  the  legislature,  in  enacting  these  sections,  had  in 
mind  any  contract  establishing  the  relation  of  attorney 
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and  client.  They  relate  rather  to  the  misconduct  of  the 
attorney  in  that  relation. 

"The  'good  cause*  loosely  mentioned  in  section  5783 
musty  of  course,  refer  to  statutory  cause,  or  some  com- 
mon-law  cause,  then  reeoij^nized  as  sufficient. 

"But  solicitation  was  not  only  not  a  cause  for  disbar- 
ment  at  the  common  law,  but  was  recognized  as  a  com- 
mendation for  admission  to  the  bar.    1  Tidd's  Pr.,  60. 

"The  ^clean  hands'  invoked  by  a  far  cry  to  excuse  de- 
fendants from  the  paypient  of  their  lawful  debts  can 
have  no  application,  unless  complainants'  contracts  with 
their  clients  have  defrauded  defendants.  SnelPs  Equity, 
pp.  38-39 ;  1  Pomeroy  Eq.  Jur.,  sec.  400. 

"Here  the  very  contrary  is  the  fact:  Complainants 
are  expressly  acquitted  of  any  fraud,  while  defendants, 
by  tlieir  device  of  employing  another  attorney  to  act  for 
complainants'  clients  in  the  matter  of  the  compromise, 
and  refusing  to  pay  complainants'  statutory  fees,  them- 
selves show  dirty  hands ! 

"Defendants'  insistence  that  their  view  of  the  law 
must  be  correct,  since  their  counsel  can  find  no  case  to 
the  contrary,  is  sustained  by  Thomas  Gray  in  the  mem- 
orable words,  *T\Tiere  ignorance  is  bliss,  ^tis  folly  to  be 
wise,'  and  will  warrant  the  coining  of  a  new  legal  maxim, 
not  found  in  Broom,  or  any  other  author,  but  appro- 
priate to  defendants'  contention:  'The  law  is  always 
with  you,  if  you  find  nothing  to  the  contrary!' 

"The  record  of  the  Lester  or  Gibson  Case  shows  a 
barratrous  correspondence  of  such  fiagrance  as  to  move 
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the  court  sua  sponte  to  make  a  rule  on  counsel  to  show 
cause  against  disbarment.  If  there  were  anything  in  this 
case  to  suggest  such  a  rule,  that  case  might  be  a  pre- 
cedent ;  but,  lacking  entirely  the  virus  which  inoculated 
it,  this  case  is  immune  from  censure. 

"The  decision  of  the  chancellor  and  the  court  of  chan- 
cery appeals  rests  on  firm^  foundations :  ^Complainants' 
contracts  were  legal  and  fairly  made.  They  cannot  be 
indirectly  impeached  or  annulled  for  mere  impropriety. 
They  must  be  obnoxious  to  some  law — some  rule  of  con- 
duct prescribed  by  competent  authority  and  existing  at 
the  date  of  contract.  We  can  find  none,  and  have  been 
shown  none,  which  they  contravene.  We  must,  there- 
fore, hold  them  lawful,  and  it  is  decreed  accordingly.' 

"The  plain  question  is  whether  a  frank,  open,  direct 
request  for  a  retainer  invalidates  the  contract  of  employ- 
ment made  thereupon  ito  bring  and  conduct  a  lawsuit 
AH  lawyers  seek  employment  in  some  manner.  They 
may  do  it  through  friends,  or  cards,  or  advertisement, 
or  local  puffs,  or  recommendation  of  other  lawyers,  or  of 
judges,  or  in  numberless  conceivable  methods,  generally 
indirect ;  but,  all  the  same,  they  solicit  cases  and  fees. 

"Confessedly,  all  these  methods  are  lawful,  and  the 
contracts  made  thereon  are  valid.  Uusally  the  client 
comes  to  the  lawyer.  But,  suppose  the  lawyer  goes  to 
the  client  and  solicits  his  biisiness,  and  it  is  given  to 
him  by  the  corporation  or  firm  or  person  by  annual  re- 
tainer; would  such  a  contract  be  invalid?  No  man  will 
say  it 
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*'In  principle  what  diflference  is  there,  if  the  lawyer 
sc^s  a  single  case  only,  instead  of  a  general  retainer? 
or  asks  for  the  fee  directly,  rather  than  indirectly?  Does 
the  law  reward  or  approve  indirectness,  and  censure 
frank  directness?  What  element  of  a  valid  contract 
is  present  in  the  former  and  abaent  in  the  latter? 

"This  legal  contention  is  not  a  question  of  etiquette, 
but  of  law. 

"ChanHler's  method  of  direct  approach  and  solicita- 
tion is  not  in  general  favor  with  the  bar,  and  would  re- 
pel many  clients.  But  some  lawyers  and  some  clients 
like  that  method  and  pursue  it.  Are  their  contracts, 
freely,  fairly,  and  understandingly  made,  without  com- 
pulsion or  constraint,  undue  advantage  or  fraud,  unlaw- 
ful? Is  there  any  mandate  of  the  law  to  the  lawyer: 
*Thou  Shalt  not  solicit  cases?'  If  so,  it  is  unlawful,  but 
not  otherwise.  There  is  no  statute  to  this  effect,  nor 
any  rule  of  court.  *Law  is  a  rule  of  civil  conduct  pre- 
scribed by  the  supreme  power,'  says  Blackstone.  It  can 
never  properly  be  a  law,  unless  notified  to  those  who 
are  to  obey  it  It  was  not  found  in  the  common  law, 
either  in  text-books  or  decisions.  On  the  contrary,  at- 
torneys and  solicitors  were  expected  to  solicit  business, 
just  like  other  persons,  and  did  it  through  the  centuries, 
and  do  it  now.    Green  Bag,  October,  1906. 

"Barristers  did  not,  perhaps,  because  that  was  not 
good  form  at  the  Inns  of  Court ;  nor  could  they  sue  for 
their  fees.  But  the  rules  of  the  Inns  of  Court  do  not 
apply  to  the  American  lawyer.    Like  the  English  solie- 
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itop  or  attorney,  he  may  solicit  and  »ue  for  his  fees; 
for  he  performs  the  very  services  which  they  did.  He 
is  not  only  a  professional  man,  like  the  barrister;  he 
is  also  a  business  man,  like  the  attorney  or  solicitor;  and 
he  has  the  rights  of  both.  Neivrnan  v.  Washinfftonj 
Mart.  &  Y.,  81. 

"Public  policy  is  said  to  forbid  soliciting  fees,  and  to 
invalidate  a  contract  for  fee,  if  the  proposition  is  made 
by  lawyer  and  accepted  by  client,  rather  than  vice  versa; 
and  to  sustain  this  contention  sections  of  the  Code  are 
cited,  which  not  only  do  not  forbid  it,  but  do  not  even 
in  the  most  remote  way  refer  to  it. 

"It  is  begging  the  question  to  say  that  it  is  a  profes- 
sional impropriety  to  solicit  a  fee.  It  assumes  that  there 
are  other  than  legal  standards  for  determining  pro- 
fessional propriety,  and  that  impropriety  amounts  to 
illegality,  whereas  there  is  in  Tennessee  no  standard  but 
a  legal  one  for  testing  l^al  rights;  and  the  censure  of 
the  bar,  even  a  resolution  of  the  State  Bar  Association, 
denouncing  solicitation,  would  not  nullify  a  contract  ob- 
tained in  that  way.  Legal  rights  do  not  depend  on  bar 
resolutions.  The  legislature  might  invalidate  such  con- 
tracts by  statute;  possibly  the  judiciary  might  make  a 
rule  having  that  effect;  but  surely,  until  the  l^islature 
has  so  enacted,  or  the  courts  have  promulgate^  such  a 
general  rule,  contnicts  valid  at  the  common  law  may  not 
be  nullified  by  them  because  one  lawyer,  or  a  hundred 
lawyers,  or  even  a  court,  should  think  this  method  of  ob- 
taining practice  improper,  as  beneath  high  professional 
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standards.  Such  a  law  would  not  retroact,  for  that 
would  impair  the  obligation  of  a  contract;  a  fortiori, 
such  a  rule  of  court  could  not 

"The  ^other  good  cause'  in  Code,  sec.  5783,  can  mean 
nothing  more  than  lawful  cause,  and  cannot  be  stretched 
so  as  to  embrace  the  private  or  professional  views  of  any 
number  of  gentlemen,  however  reputable;  for  this  is  a 
court  of  law,  and  this  a  government  of  law,  and  not  of 
men  or  of  functionaries.    This  phrase  ^other  good  cause/ 
for  wiiatever  purpose  considered,  then,  must  be  limited 
to  statutory  or  common-law  causes.     It  would  include 
barratry,   champerty,  embracery,   forgery,    false    pre- 
tenses, and  other  criminal  acts  affecting  contracts,  and 
Hueh  other  acts  as  the  courts  of  common  law  had  de- 
clared illegal  and  were  recognized  as^n  force  in  Amer- 
ica.   Surely  it  could  not  go  beyond  these. 

"Now,  what  acts  were  so  regarded  are  set  forth  in 
detail  in  1  Bacon's  Abr.,  421,  et  seq.,  and  in  the  long 
roster  of  offenses  or  misbehavior  of  attorneys,  including 
all  manner  of  unprofessional  conduct,  such  an  offense  as 
soliciting   eases  is   not   mentioned.     Therein   are   de- 
nounced fraud  and  corruption,  unauthorized  appearance, 
using  another  attorney's  name,  practicing   without   li- 
cense,   protracting    suits,    making    unnecessary    costs, 
claiming  fees  for  work  not  done,  refusing  to  deliver  i)a- 
pers  or  pay  over  money  of  clients  to  them,  taking  out 
capiat  when  there  was  no  original,  forging  a  writ  or 
otherwise  imposing  upon  tlie  court,  colluding  to  bring  a 
groundless  suit  or  support  a  frivolous  complaint,  and 
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other  like  acts  showing  infidelity  or  dishonesty;  but  no 
intimation  is  there  of  solicitation  being  unlawful  or 
ground  for  disbarment. 

"So,  likewise,  in  1  Comyn's  Digest,  760,  under  *what 
things  an  attorney  ought  not  to  do,'  in  a  whole  page 
list  of  forbidden  things,  such  as,  to  practice  deceit  or 
beguile  the  courts  to  bring  a  collusive  suit  or  plead  a 
false  plea,  to  raze  a  record  or  forge  a  writ^  to  practice 
champerty  or  extortion,  to  be  an  ambidexter  or  to  with- 
hold a  writ  on  the  day  appointed  for  trial,  and  many 
other  like  things,  not  a  hint  is  given  that  he  may  not 
solicit  cases;  but  (page  767)  he  had  the  privilege  to  sue 
for  his  fee,  which  a  counsel  had  not. 

"Nor  does  Blackstone^  our  great  tutor  of  the  common 
law,  hint  at  any  such  disqualification.  Nor  in  the  forty 
pages  on  ^Attorneys'  in  Tidd's  Practice,  p.  60,  et  seq.,  is 
there  any  allusion  to  it.  So,  also,  in  America,  our  stand- 
ard writers,  Kent  and  Weeks  (on  Attorneys),  and  even 
Sharswood's  Ethics,  make  no  mention  of  such  a  rule- 
And  in  those  great  modern  monuments  of  professional 
research  arid  publishers'  enterprise — ^Am.  &  Eng.  Ency. 
of  I^aw  and  Oyc. — ^purporting  to  give  an  abstract  of  the 
law  from  all  American  cases  and  reference  to  them, 
wherein  scores  of  pages  are  devoted  in  text  and  notes  to 
attorneys,  not  a  case  is  mentioned  wherein  an  attorney 
has  been  disbarred,  or  his  contract  for  fees  annulled,  for 
soliciting  a  cause,  unless  in  so  doing  he  had  been  guilty 
of  champerty  or  barratry,  or  had  violated  some  statute 
of  the  State;  and  yet  therein  are  cited  scores  of  cases 
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for  all  sorts  of  professional  peccadilloes,  which  is  a  sine 
qua  non  of  professional  offense.  In  Cyc.  particularly, 
the  grounds  are  set  forth  methodically  under  eight  sep- 
arate heads — 'Bad  Character,'  'Conviction  of  Crime,' 
'Fraud  in  Procuring  Admission,'  'Fraud  Toward 
Clients,'  'Improper  Treatment  of  Court,'  'Misuse  of  Rec- 
ords,' 'Nonprofessional  Conduct,'  and  'Professional  Mis- 
conduct'— ^and  scores  of  cases  are  cited  under  each 
head,  showing  more  than  one  hundred  causes  of  disbar- 
ment; but  nothing  in  any  of  them  suggests  solicitation 
of  causes  as  illegal  or  improper  in  an  attorney. 

"In  the  eight  hundred  pages  given  by  M'r.  Weeks  to 
Attorneys  at  Law,  treating  his  subject  historically  and 
analytically,  there  is  no  statement  that  either  in  Eng- 
land or  America  it  was  ever  ruled  that  it  was  unlawful, 
or  even  improper,  for  an  attorney  of  any  kind  to  solicit 
employment,  directly  or  indirectly.  Per  contra,  after 
alluding  to  the  old  rule  requiring  a  power  of  attorney 
from  the  client  to  warrant  the  appearance  of  the  attor* 
ney  in  his  cause  (185)  and  its  entire  abolition  in  Amer- 
ica,, so  as  to  allow  retainer  by  parol,  he  states  the  present 
law  to  be :  'The  contract  of  retainer  may  be  made,  like 
any  other.    It  may  be  express  or  implied.' 

"After  this  trust  relation  is  established,  then  all  deal- 
ings between  them  are  subject  to  the  strictest  surveil- 
lance, and  the  onus  of  showing  perfect  fairness  is  upon 
the  attorney;  but  the  retainer,  whereby  the  relation  is 
established,  is,  both  as  to  form  and  substance,  tried  by 
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the  general  rules  of  contract  law.    Newman  v.  Wdshing- 
ton,  Mart.  &  Y.,  81. 

"This  is  but  saying  that  all  an  attorney's  dealings 
are  subject  t^)  the  general  rules  of  law,  controlling  the 
contracts  of  other  persons;  the  retainer  l>y  the  general 
contract  law,  applying  to  all  classes  of  persons  entering 
the  contract  relation,  and  all  later  dealings  by  the  rule 
of  ^ubtrrima  fides/  controlb'  g  all  trustees  and  fiduciar- 
ies. 

"And  in  a  republic,  wher*  equal  protection  of  the  law 
is  guaranteed,  and  the  sam  *  ?ules  of  action,  by  constitu- 
tion and  institution,  are  applied  to  all  persons,  without 
regard  to  class,  how  could  it  be  otherwise?  Either  law, 
promoting  justice,  or  discretion,  which  is  the  rule  of 
tyrants,  is  the  sovereign  power  over  us ;  and  it  would  be 
a  strange  comedy  of  life  if  lawyers  could  not  claim  the 
protection  of  the  law.  Indeed,  the  general  trend  of  opin- 
ion, professional,  judicial,  and  lay,  is  that,  being  min- 
isters of  the  law,  they  are  most  of  all  men  its  subjects. 
TMiatsoever  is  unlawful  they  may  not  do  with  impunity. 
If  they  violate  the  law  they  are  subject  to  its  punish- 
ment. And,  correlatively,  whatsoever,  is  permitted  to 
others  is  also  allowed  to  them,  as  citizens.  The  benefits 
as  well  as  the  penalties  of  the  law  are  theirs,  equally 
with  other  citizens,  whether  in  the  domain  of  law  or 
equity,  in  torts  or  in  contracts.  Whatsoever  contracts 
others  may  make,  so  may  they;  howsoever  other  in  con^ 
aimili  casn  may  make  contracts,  so  may  they.  In  their 
contracts  with  strangers,  they  deal  at  arms'  length ;  with 
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clients,  they  must  beware  of  the  trust  relation  and  its 
obligations.  Such  is^the  American  law,  and  there  is  no 
precedent  to  the  contrary.  Lawyers  and  judges  have 
searched  the  year  books,  the  hornbooks,  the  reports,  and 
the  text-books,  treatises  and  commentaries,  digests,  and 
cyclopedia,  sedulously,  eagerly,  for  an  opposite  case;  but 
all  in  vain ! 

"There  is  abundant  authority  for  annulling  contracts, 
conceived  in  fraud  or  obtained  by  unlawful  means,  but 
not  a  single  utterance  to  the  effect  that  a  contract  fairly 
made,  and  not  made  in  violation  of  anv  statute  or  rule  of 
the  common  law,  is  void,  merely  because  one  or  the  other 
party  thereto  proposi^d  or  solicited  it.  Defendants'  con- 
tention is  unwarranted  either  in  principle  or  authority, 
and,  to  come  to  the  truth  of  it,  seems  to  be  a  studied 
effort  to  introduce  a  new  element  into  the  law  of  con- 
tracts— a  special  rule  for  lawyers'  retainers,  not  appli- 
cable to  any  other  class  of  citizens :  Woe  to  the  lawyer 
who  seeks  retainers;  if  you  invite  or  solicit  causes,  your 
name  is — Denis,  and  your  case  is — Mud! 

"Such  an  abnormal  graft  upon  the  tree  of  justice 
would  warm  the  cockles  in  the  bosom  of  directors  and 
officers  of  the  accident  insurance  companies,  all  the  rail- 
way companies,  street  and  commei'cial,  and  all  other 
companies  maintaining  an  organized  force  of  exx)ert  com- 
promisers, who  with  automobile  outfit  compete  with 
'ambulance  chasers'  for  the  first  interview  with  the 
wounded,  and  who  are  generally  successful,  as  being  bet- 
ter prepared  for  the  emergencies  of  the  business.    Only 
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give  them  this  rule,  that  a  solicited  fee  is  void,  and  their 
monopoly  of  business  is  established^  competition  is  ban- 
ished, rivals  are  crushed,  the  trust  rule  is  enthroned. 
Thereafter,  with  their  regular  physician  to  assure  the 
victim  in  all  the  confidence  of  learning  and  friendship 
that  his  injury  is  slight  and  temporary,  the  law  agent 
may  obtain  the  accord  and  satisfaction  receipt  for  a 
trifle ;  and  a  long  step  is  taken  in  the  road  that  exempts 
them  from  justice ! 

"  'Able  papers'  have  been  read  before  the  bar  associa- 
tions by  distinguished  general  counsel  to  induce  profes- 
sional denunciation  of  the  practice,  and  petition  for  leg- 
islative action;  but  in  vain.  Nor  does  it  matter  what 
any  bar  association  may  have  resolved.  They  have  not 
even  the  power  of  Inns  of  Court  to  recall  from  the  bar 
any  whom  they  may  have  called  to  it.  They  cannot  fix 
public  policy;  that  function  is  governmental;  and  the 
l^islature  of  Tennessee,  instead  of  limiting  the  liberty 
of  attorneys,  has  enlarged  them  by  repeal  of  the  cham- 
perty laws,  the  increase  of  pauper  rights,  and  the  exten- 
sion of  lien  from  judgment  to  cause  of  action^  thereby 
indicating  plainly  a  public  i)olicy  contrary  to  that  as- 
serted by  appellants. 

"It  is  mere  cant  and  hypocrisy  for  attorneys  to  de- 
nounce the  solicitation  of  cases.  Thoa^  who  have  busi- 
ness have  sought  it,  some  by  advertising,  some  by  recom- 
mendation, some  by  pipe-ltning,  some  by  indirect  request, 
and  some  by  direct  solicitation.  Shall  all  be  disbarred? 
Shall  all  sought  retainers  be  nullified?     If  not^  then 


9  Gates]         SEPTEMBER  TERM,  1906.  301 

IngefBoU  y.  Coal  Co. 

where  shall  the  line  be  drawn?  Shall  it  be  the  line  of 
propriety?  If  so,  who  shall  draw  the  line?  The  majority 
of  the  profession,  or  its  best  members?  And  who  shall 
elect  the  best?  And  by  whomsoever  drawn,  how  shall  it 
be  done?  Such  lines  befit  a  ^court  d'honneur;^  but 
obviously  no  such  standards  of  judgment  as  to  legal 
right  can  obtain  in  a  court  of  law.  The  legal  standard 
is  the  only  one  for  deciding  legal  rights  of  lawyers  or 
other  suitors.  And  the  sole  question  in  this  case,  as  in 
all  others,  is  what  is  the  law? 

"This  standard  defendants  and  other  parties  have 
often  invoked  in  this  court ;  and  none  other  is  tolerable ! 
It  was  employed  in  the  Qihson  Case,  when  Lester^s  fee 
was  disallowed,  not  merely  because  he  solicited  a  fee, 
but  because  the  evidence  in  the  case  disclosed 
barratrous  solicitation  toward  the  railway  company 
generally  as  to  the  Newmarket  wreck,  in  which  Gibson 
was  injured,  so  plainly  as  to  show  the  Gibson  contract 
barratrous,  and  therefore  unlawful,  so  much  so  as  to  re- 
quire the  court  sua  sponte  to  exercise  its  summary  juris- 
diction, and  require  Lester  to  answer  as  to  his  unlawful 
conduct.  So,  also,  in  this  case,  would  the  court,  notwith- 
standing appellants^  pretentious  pardon,  make  the  same 
rule,  if  there  were  evidence  of  improper  professional  con- 
duct in  making  a  barratrous  or  otherwise  unlawful  con- 
tract. But  here  the  entire  freedom  of  the  retainers  sued 
on  from  fraud  or  illegality  of  any  kind  is  expressly  ad- 
judged by  the  court  of  chancery  appeals,  and  nothing  is 
here  to  invite  or  suggest  such  action  against  complain- 
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ants,  whatever  may  be  the  court's  opinion  of  appellant 
Camp's  performance  with  Cross;  and  they  are  immnne, 
not  l^y  virtue  of  defendants'  pardon,  but  from  their  de- 
creed innocence  of  wrons^,  having  merely  exercised  their 
inherent  liberty  of  lawful  contract  For  this  reason, 
the  Oibson  Case  is  not  a  precedent  for  this  as  to  the 
matter  involved  in  it — the  contracts  for  retainer.  The 
contract  of  T^ester  was  illegal,  while  those  obtained  by 
Chandler  were  lawful  contracts,  and  therefore  inviola- 
ble on  mere  notions  of  propriety,  however  high  their 
origin  or  confident  their  champion. 

"Complainants'  suit  upon  these  contracts  is  a  legal 
demand  made  in  the  chancery  court,  and  triable  by  rules 
of  law,  and  by  no  other  standard;  and  no  authority  being 
found  for  impeaching  these  contracts,  no  law  annulling 
them,  the  decrees  of  the  chancellor  and  the  court  of  chao- 
cery  appeals  should  be  affirmed. 

"P.  S.  If  the  woman  proposes,  and  lawful  marriage 
ensues,  will  her  proi)Ofial  make  the  issue  bastards? 

"H.  H.  Ingersoll, 
"Counsel  for  Complainants." 

Before  proceeding  to  dispose  of  the  main  question 
argued,  we  think  it  only  necessary  to  say  that  we  are  of 
opinion  that,  if  the  coal  company  is  liable  in  this  action, 
so  are  the  defendants  Camp  individually,  for  the  reasons 
set  forth  in  the  opinion  of  the  court  of  chancery  appeals 
— ^that  they  participated  in,  and  really  brought  about, 
the  compromise  and  payment  of  the  plaintiff's  demands, 


9  Gates]        SEPTEMBER  TEEM,  1906.  303 

Ingersoll  v.  Coal  Co. 

and  were  sued  by  the  i)laintiffs  jointly  with  the  coal 
company. 

It  is  said  that  the  objections  raised  to  the  complain- 
ants' demands  are  not  open  to  the  appellants,  because 
they  are  strangers  to  the  contract.  We  think  this  as- 
signment not  well  made.  If  the  contracts  made  are  void, 
then  these  parties  can  avoid  tliem,  because  upon  the  con- 
tracts  must  be  based  the  liability  of  the  defendants  to  a 
money  decree.  There  may  be  a  question,  or  questions, 
involved  in  the  case  personal  only  to  the  complainants, 
and  with  wliich  the  defendants  are  not  concerned,  but 
thev  are  concerned  so  far  as  the  facts  c6nstitute  a 
ground  of  recovery  against  them. 

It  is  insisted  that  the  contracts  made  are  not  illegal. 
ThiS;  we  think,  does  not  reach  the  root  of  the  caae,  as 
the  contracts  themselves,  abstractly  considered,  mav  be 
legal,  and  yet  there  may  be  circumstances  surrounding 
their  making  which  would  deter  the  courts  from  enforc- 
ing them,  or  rights  based  on  them,  when  all  the  facts  are 
divulged  and  the  nature  oif  the  consideration  appears. 

Appellees  state  the  legal  question  thus:  "Is  a  con- 
tract of  retainer  illegal  merely  because  it  is  solicited?" 
Evidently  the  question  in  this  case  is  not  so  broad  as 
this  statement,  but  should  be  limited  to  such  solicitation 
and  facts  as  appear  in  this  case. 

We  have  no  express  statute  defining  what  an  attorney 
may  or  may  not  do  in  the  prosecution  and  practice  of 
his  profession.  The  code  of  ethics  which  the  general 
assembly  has  prescribed  can  be  gathered  largely  from 
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the  statutes  which  lay  down  causes  for  disbarment.  Sec- 
tion 5781,  Shannon's  Code,  prescribes:  ^*The  several 
courts  of  this  State  may  strike  from  Aheir  rolls  any  per- 
son not  authorized  to  practice  in  such  courts,  and  also 
any  practicing  attorney  or  counsel  upon  evidence  satis- 
factory to  the  court  that  he  has  been  guilty  of  such  mis- 
demeanor or  acts  of  immorality  or  impropriety  as  are 
inconsistent  with  the  character  or  incompatible  with 
the  faithful  discharge  of  the  duties  of  his  profession/' 

Personal  solicitation  of  a  suit  is  not  specifically  men- 
tioned as  one  of  the  grounds  of  disbarment;  but  it  is 
evident  that  the  legislature  did  not  intend  to  limit  the 
power  of  disbarment  to  the  causes  specifically  mention- 
ed, but  an  attorney  may  be  disbarred  for  any  good  cause. 
Shannon's  Code,  sec.  5783. 

The  legislature  well  knew  that  it  could  not  particular- 
ize every  ground  for  disbarment,  and  it  also  well  knew 
that  attorneys  were  officers  of  the  court^  and  that  courts 
have  the  inherent  power  to  keep  their  forums  pure  by 
removing  therefrom  all  parties  appearing  therein  whose 
practices  and  acts  tend  to  make  them  impure,  or  to  im- 
I)ede,  obstruct,  and  prevent  the  administration  of  the 
law,  or  destroy  the  confidence  of  the  people  in  such  ad- 
ministration. Our  statute  was  i>assed  in  1817,  and 
amended  in  1821.  Acts  1817,  c.  51,  sec.  1 ;  Acts  1821,  c. 
66,  sec.  3. 

To  the  honor  of  the  profession,  but  few  occasions  have 
arisen  for  its  enforcement,  and  still  less  for  its  proper 
construction.     The  language  of  the  act  is  very  broad, 
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and  places  the  profession  of  the  law  upon  a  high  and 
honorable  plane;  and  it  has  been  the  effort  of  the  bar, 
and,  so  far  as  lay  in  its  power,  the  bench,  to  observe  and 
maintain  that  high  and  honorable  status. 

In  the  leading  case  of  Bank  v.  Hornberger,  reported 
in  4  Cold.,  531,  this  court,  through  Special  Judge  E.  H. 
East,  one  of  the  ablest  lawyers  that  ever  adorned  the 
bar  or  bench  of  Tennessee,  said,  when  speaking  of  the 
relation  of  attorney  and  client :  "This  brings  us  to  the 
consideration  of  the  relation  of  attorney  and  client,  and 
in  this  we  have  derived  great  aid  from  English  decisions, 
as  well  as  those  of  our  own  courts;  and  a  review  of 
these  decisions  show^s  most  conclusively  that  the  relation 
is  one  of  great  delicacy,  extremely  fiduciary  in  its  char- 
acter, and  he  who  has  strictly  guarded  against  commit- 
ting any  breach  of  it  in  the  course  of  a  long  practice  has 
continually  cultivated  the  highest  virtues  of  his  nature/' 
Pages  566,  567. 

And  again :  "An  attorney  is  a  man  set  apart  by  the 
law  to  expound  to  all  persons  who  seek  him  the  laws 
of  the  land,  relating  to  high  interests  of  property,  liberty, 
and  life.  To  this  end  he  is  licensed,  and  permitted  to 
charge  for  his  services.  The  relation  he  bears  to  his 
client  implies  the  highest  trust  and  confidence.  The 
client  lays  bare  to  his  attorney  his  very  nature  and 
heart,  and  leans  and  relies  upon  him  for  support  and 
protection  in  the  saddest  hours  of  his  life.  Knowing 
not  which  way  to  go  to  attain  his  rights,  he  puts  himself 
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under  the  guidance  of  his  attorney,  and  confides  that  he 
will  lead  hira  aright." 

This  was  spoken  in  a  case  in  which  dealings  between 
attorney  and  client  were  involved ;  and  the  case  is  not 
cited,  because  in  its  facts  it  is  entirely  in  point  and  sim- 
ilar to  the  present  case,  but  to  show  the  estimation  in 
which  an  attorney  is  held  and  regarded  by  this  courts 
and  with  what  concern  and  care  the  conduct  of  attor- 
neys is  watched  over  by  it 

We  refer  to  only  a  few  of  the  many  cases  in  which 
the  courts  have  been  called  upon  to  give  expression  to 
their  views  as  to  what  constitutes  unprofessional  con- 
duct. 

In  People  v.  MacCahe  (Colo.  Sup.),  32  Pac,  280,  19 
L.  R.  A.,  231,  36  Am.  St.  Rep.,  270,  the  court,  speakin^^ 
through  Elliott,  J.,  said :  "The  ethics  of  the  legal  pro- 
fession forbid  that  an  attorney  should  advertise  his  tal- 
ents or  his  skill,  as  a  shopkeeper  advertises  his  wares. 
An  attorney  may  properly  accept  a  retainer  for  the  pros- 
ecution or  defense  of  an  action  for  divorce,  when  con- 
vinced that  a  client  has  a  good  cause ;  but  for  any  one  to 
invite    or  encourage  such  litigation  is  reprehensible. 

•  a  . 

In  People  v.  Broum  (Colo.  Sup.),  30  Pac,  338,  cited 
in  19  L.  R.  A.,  231,  the  court  said:  "When  this  court 
grants  a  license  to  a  person  to  practice  law,  the  public, 
and  every  individual  coming  in  contact  with  the  licensee 
in  his  professional  capacity,  have  a  right  to  expect  that 
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he  will  demean  himself  with  scrupulous  propriety,  as 
one  commissioned  to  a  high  and  honorable  office." 

In  the  case  of  People  r.  Ooodrich,  79  111.,  148,  referred 
to  and  approved  in  People  v.  MacCdbe,  supra,  the  court, 
speaking  through  Mr.  Justice  Breese,  said :  "This  court, 
haying  power  by  express  law  to  grant  a  license  to  prac- 
tice law,  had  an  inherent  right  to  see  that  the  license 
is  not  abused  or  perverted  to  a  use  not  contemplated  in 
the  grant  In  granting  the  license  it  was  on  the  implied 
understanding  that  the  party  receiving  it  should,  at  all 
times,  demean  himself  in  a  proper  manner;  and  if  not 
reflecting  honor  on  the  court  appointing  him,  by  his 
professional  conduct,  he  would  at  least  abstain  from  such 
practices  as  could  not  fail  to  bring  discredit  upon  him-  r  ji 
self  and  the  courts.  .  •  .  An  honorable  high-toned 
lawyer  will  always  aid  a  deserving  party  seeking  a  di- 
vorce, as  coming  strictly  within  his  professional  duties. 
He  will  render  the  aid,  not  solicit  the  case ;  and  he  will, 
in  all  things  regarding  it,  act  the  man,  and  respect,  not 
only  his  own  professional  reputation,  but  the  character 
of  the  courts,  and  discharge  the  unpleasant  duty  in  all 
respects  as  an  honorable  attorney  and  counselor  should 
do.'' 

An  attorney  or  counsel  may  be  disbarred,  if  he  has 
been  guilty  of  an  act  of  immorality  or  impropriety  in- 
consistent with  the  character  or  incompatible  with  the 
faithful  discharge  of  the  duties  of  his  profession,  or  any 
other  good  cause. 

In  the  beginning  it  may  be  well  to  note  that  counsel. 
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as  well  as  attorneys,  are  liable  to  this  rule ;  and  the  dis- 
tinction which  obtained  between  attorneys,  counsel,  and 
barristers,  under  the  English  6t  common  law,  does  not 
prevail  in  Tennessee,  at  least  as  to  the  right  to  com- 
pensation for  services ;  and  our  institutions  and  form  of 
government  do  not  tolerate  or  recognize  the  distinctions 
under  the  English  government. 

The  other  matter  which  we  desire  to  call  attention  to 
is  that  attorneys  and  counsel  are  by  the  statute  denom- 
inated "professional,"  and  not  "business,"  men.  The 
courts  have  never  laid  dovm  any  specifications  of  what 
constitutes  an  immorality  or  impropriety  inconsistent 
with  the  character  or  incompatible  with  the  faithful  dis- 
charge of  the  duties  of  the  legal  profession.  It  is  proba- 
ble that  such  an  attempt  will  never  be  made,  since  it 
would  be  impracticable  to  cover  all  cases  that  may  arise 
in  any  enumeration  that  may  be  made. 

We  come,  then,  to  the  direct  question  whether  the  facts 
and  conduct  of  complainants  in  this  case  bring  them 
under  the  ban  of  the  statute,  or  in  violation  of  any  proper 
rule  of  action  in  the,  court  which  would  call  upon  the 
court  to  denv  them  relief  for  their  fees. 

It  is  evident  that  there  may  be  many  cases  of  immo- 
rality and  impropriety  on  the  part  of  attorney  or  coun- 
sel which  would  constrain  the  court  to  deny  them  relief 
for  fees,  which  might  not  be  considered  sufficient  to  dis- 
bar the  attorney  or  counsel  from  practice.  We  need  not 
enlarge  upon  this,  as  it  is  too  plain  for  question.  Now, 
the  present  case  is  simply  this.    There  had  been  a  ter- 


9  Gates]        SEPTEMBER  TERM,  1906.  309 

'  I 

I 

IngersoU  y.  Coal  Co.  ' 

rible  disaster  in  the  defendant's  mine^  caused  by  an  ex- 
plosion, and  hundreds  of  men  had  been  suddenly  killed, 
and  numbers  of  women  made  widows,  or  childless,  and 
numbers  of  children  made  fatherless.  It  was  such  a  ter- 
rible catastrophe  as  to  shock  the  community  and  arouse 
universal  regret  and  horror.  We  may  grant  that  a  right 
of  action  accrued  to  the  next  of  kin  of  every  person  killed 
and  to  every  person  injured. 

The  complainants,  through  their  special  partner, 
Chandler,  went  at  once  to  the  scene  of  the  disaster,  and 
personally  solicited  such  parties  as  had  rights  of  action 
to  put  their  claims  into  complainants'  hands.  Under  the 
facts,  the  firm,  and  each  member,  was  a  party  to  this 
personal  solicitation. 

It  seems  that  other  attorneys  reached'  the  scene  of 
disaster  before  the  complainants;  and,  as  the  court  of 
chancery  appeals  state,  Chandler  "entered  actively  into 
the  competition  for  business,  that  he  boldly  and  openly 
saw  widows  and  others  whose  husbands  and  next  of  kin 
had  been  killed  in  the  explosion,  and  sought,  as  other 
lawyers  were  doing,  to  have  them  intrust  the  bringing 
and  prosecution  of  suits  to  his  firm,  but  that  it  does  not 
apx>ear  that  he  practiced  any  fraud  or  deception,  or 
made  any  false  representations  to  get  cases  for  hi«  firm. 
He  made  several  trips  to  Coal  Greek  on  this  business, 
at  the  expense  of  the  firm.  He  secured  some  forty  cases, 
and  one  hundred  and  fifty  or.  more  cases  were  secured 
by  other  lawyers,  all  in  a  few  days.  The  cases  were  to 
be  prosecuted  on  a  contingent  fee  of  so  much  per  cent.. 
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and  of  this  Chandler  was  to  have  a  certain  proportion. 
Suits  were  brought,  and  compromised  afterwards,  as  has 
already  been  set  out.  There  can  be  no  doubt  of  plain- 
tiff's right  to  recover,  unless  they  are  denied  relief  on 
the  ground  of  unprofessional  conduct  which  the  court 
deems  sufficient  to  repel  them." 

We  are  of  opinion  that,  under  the  facts  disclosed  by 
the  finding  of  the  court  of  chancery  appeals,  complain- 
ants are  not  entitled  to  recover,  because  these  facts  show 
acta  of  impropriety  inconsistent  with  the  character  of 
the  profession  and  incompatible  with  the  faithful  dis- 
charge of  its  duties. 

We  cannot  agree  to  several  propositions  advanced  by 
complainants.  We  cannot  agree  that  in  these  latter 
years  a  spirit  M  commercialism  has  lowered  the  standard 
of  the  legal  profession.  We  cannot  agree  that  the  prac- 
tice of  law  has  become  a  "business,"  instead  of  a  "pro- 
fession," and  that  it  is  now  allowable  to  resort  to  the 
practices  and  devices  of  business  men  to  bring  in  busi- 
ness by  personal  solicitations,  under  the  facts  shown  in 
this  case. 

As  to  how  far  an  attorney  may  go  in  soliciting  busi- 
ness, or  whether  he  may  solicit  at  all,  we  are  not  called 
upon  to  decide ;  but  \s'hen  such  a  case  is  presented,  as  is 
disclosed  in  this  record,  of  attorneys  rushing  to  the  scene 
of  disaster  in  hot  haste,  and  competing  with  each  other 
in  soliciting  the  bereaved  ones  to  allow  them  to  sue  for 
their  losses,  we  feel  that  we  are  called  upon  to  say  in  no 
uncertain  terms  that  such  conduct  is  an  act  of  impro- 
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priety  and  inconsistent  with  the  character  of  the  profes- 
sion. We  cannot,  we  dare  not,  lower  the  standard  of  .the 
legal  profession  to  that  of  a  mere  business,  in  which 
fleetness  of  foot,  or  the  celerity  of  the  automobile,  deter- 
mines who  shall  be  employed. 

The  miserable  victims  of  the  disaster  are  dazed  by  the 
terrible  bereavement.  They  are  in  no  condition  to  con- 
sider their  rights  to  damages.  In  their  extremity,  they 
fly  to  any  one  promising  relief,  when,  if  left  to  time  and 
more  mature  consideration,  they  would  be  enabled  to 
make,  perhaps,  a  better  choice.  In  addition,  it  is  un- 
becoming a  member  of  the  profession,  and  a  public  scan- 
dal, and  when  he  bases  his  right  to  recover  fees  upon 
such  improper  conduct,  and  lowering  the  character  of 
the  profession  and  the  court,  it  is  no  excuse  that  other 
attorneys  do  the  same;  but  this  is  rather  a  reason  why 
this  court  should  act  promptly  and  decidedly,  in  order 
that  an  end  may  be  put  to  the  practice. 

It  is  no  excuse  that  corporations  which  have  caused 
such  disasters  have  been  alert  to  send  their  agents  and 
representatives  to  the  scene,  with  a  view  of  forestalling 
suits  and  making  favorable  compromises.  This  court 
has  never  failed  to  condemn  this  practice  in  the  strongest 
terms;  and,  Avhenever  a  case  has  come  before  it  which 
in  any  way  smacked  of  fraud  or  undue  advantage  arising 
out  of  such  conduct,  this  court  has  not  been  slow  to 
disregard  or  set  a^ide  improper  or  hard  settlements.  But 
such  agents  of  corporations  are  not,  as  a  rule,  officers  of 
the  court,  nor  do  they  occupy  that  high  status  which  the 
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law  places  the  attorney  upon ;  and  we  think  that  we  can 
safely  say  that  if  any  attorney  should  make  such  settle- 
ment,  under  such  circumstances,  this  court  would  not 
hesitate  to  disbar  him. 

It  is  said  that  there  is  no  precedent  for  refusing  fees 
because  of  such  conduct  If  this  be  so,  we  are  admon- 
ished by  the  record  in  this  case  that  it  is  high  time  that 
such  a  precedent  be  set,  and  in  such  terms  as  may  not 
be  mistaken  or  misunderstood. 

The  argument  made  in  this  case^  that  firuch  practice  is 
not  looked  upon  with  disfavor  by  many  members  of  the 
profession,  that  it  is  freely  indulged  in  by  prominent  at- 
torneys, that  it  is  necessary  to  successful  practice,  and 
that  the  court  of  appeals,  while  deprecating  the  practice, 
does  not  condemn  it— ^these  and  other  arguments  call  for 
a  full  and  emphatic  expression  from  this  court  in  this 
case. 

It  is  said  that,  even  if  this  rule  should  prevail  in  con- 
sidering questions  of  good  faith  and  professional  con- 
duct between  attorney  and  client,  after  the  relation  is 
established,  it  does  not  prevail  in  the  making  of  the  con- 
tract of  employment,  and  that  in  making  such  contract, 
before  the  fiduciary  relation  has  become  established,  the 
parties  stand  upon  the  same  footing  and  as  strangers  to 
each  other. 

There  is  unquestionably  a  difference  between  the  rela- 
tions existing  between  attorney  and  client  before  and 
after  employment,  and  in  some  respects,  at  the  time  and 
in  the  matter  of  a  retainer  of  the  lawyer's  services,  so 
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that  an  attOFney,  after  he  is  employed,  will  not  be  al- 
lowed to  charge  fees  which  he  might  have  charged,  when 
he  was  retained,  if  the  same  are  excessive  {Rose  v. 
Mynatt,  7  Yerg.,  30;  Phillips  v.  OveHon,  4  Hayw.,  291), 
but  this  principle  does  not  reach  the  present  controversy. 

Here  it  is  not  the  client  alone  who  is  concerned,  but 
the  court  and  the  public;  and  the  question  is  not  nar- 
rowed down  to  the  issue  whether  the  client  has  been  in- 
jured, but  whether  the  conduct  of  the  attorney  has  been 
contrary  to  the  character  of  the  profession,  and  opposed 
to  a  sound  public  policy  and  to  the  proper  and  decorous 
administration  of  the  law. 

As  a  matter  of  fact,  the  present  suit  does  not  concern 
these  clients  specially.  Thev  will  not  be  benefited  or 
burdened  by  it.  They  are  interested  in  it  in  the  same 
sense  that  the  general  public  is  interested,  and  not  by 
their  individual  relation  to  it 

We  are  not  now  attempting  to  lay  down  the  rule  of 
good  faith  between  lawyer  and  client,  but  the  profes- 
sional conduct  of  the  attorney  as  he  appears  to  the 
court  and  public  in  the  practice  of  his  profession.  Nor 
are  we  attempting  to  lay  down  a  rule  of  conduct  for 
the  agents  of  corporations  in  their  efforts  to  effect  com- 
promises of  damage  suits.  When  a  case,  such  aB  counsel 
depicts,  arises,  we  Tvill  deal  with  it  as  we  think  the  law 
and  public  policy  demand. 

Reference  was  made  in  the  arguments  and  briefs  of 
counsel  to  the  record  in  the^case  of  Lester.  The  facts 
in  that  case  are  not,  upon  the  questions  at  issue,  materi- 
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ally  diflPerent  from  the  case  at  bar,  and  the  principles 
of  law  are  the  same.  In  that  case  Lester  and  his  asso- 
ciates were  denied  fees,  and  as  to  that  feature  of  the  case 
there  has  been  a  finality  in  the  decree  of  this  court.  The 
case  is  still  pending  upon  the  court's  motion  to  disbar 
him. 

But  there  are  two  distinct  features  in  the  Lester  Case 
— one  to  deny  him  fees,  as  in  the  present  case;  and  the 
other  to  disbar  him.  In  the  present  case,  no  disbarment 
proceedings  have  been  brought,  and  we  are  not  called 
upon  to  pass  upon  that  question.  In  the  Lester  Case, 
the  defendant  pleads  in  extenuation  of  his  action  his 
youth  and  inexperience,  and  the  example  of  older  and 
more  prominent  members  of  the  profession,  as  well  as 
his  impaired  physical  condition;  and  these  are  matters 
which  address  themselves  to  the  consideration  of  the 
court  in  proceedings  for  disbarment,  but  they  are  not 
matters  which  would  move  the  court  to  allow  the  collec- 
tion of  fees  by  the  party  in  fault. 

For  the  reasons  stated,  we  are  of  opinion  that  the 
complainants  are  not  entitled  to  recover,  and  the  decree 
of  the  court  of  chancery  appeals  is  reversed,  and  com- 
plainants' suit  dismissed;  and  they  will  pay  all  costs. 
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Geobgb  C.  Kobbb  V.  Harriman  Land  Company  et  al. 
{Knoxville.     September  Term,  1906.) 

1.  BSEDS  OF  OONVEYAKGS  OF  LAND.  Of  a  married 
'vroman  executed  hy  an  attorney  in  fact  may  be  validated  by 
registration  for  twenty  yearSyWhen. 
A  married  woman's  deed  of  conveyance  of  land  executed  by  an 
attorney  in  fact  and  registered  for  more  than  twenty  years  in 
tbe  county  where  the  land  is  situated  is  valid  and  admissible 
in  evidence,  though  a  married  woman  cannot  convey  her  lands 
by  an  attorney  in  fact. 

Code  cited  and  construed:  Sees.  3761,  3762,  3764,  3765  (S.) ;  sees. 
2898,  2899,  2901,  2902  (M.  &  V.) ;  sees.  2084,  2085,  2086,  2086b 
(T.  &  S.);  sees.  2084,  2085  (1858). 

Acts  cited  and  construed:  1839-40,  ch.  26,  sec.  9;  1859-60,  ch.  91, 
sees.  1  and  2. 

Cases  cited  and  approved:  Perry  v.  Calhoun,  8  Humph.,  556; 
Matthewson  v.  Spencer,  3  Sneed,  513;  Mathewson  v.  Spencer,  4 
Sneed,  384;  Prater  v.  Hoover,  1  Cold.,  546;  Mount  v.  Kesterson, 

6  Cold.,  452;  Moseby  v.  Partee,  5  Heisk.,  26,  30-36;  Murdock  v. 
Leath,  10  Heisk.,  166,  174,  175;  McCallum  v.  Petigrew,  10  Heisk., 
397;  Anderson  v.  Bewley,  11  Heisk.,  31;  Murdock  v.  Railroad, 

7  Baxt,  8;  Stroud  v.  McDaniel,  12  Lea,  617,  619,  620. 

8,  SAME.  Defective  or  void  probate  cured  by  registration  for 
twenty  years,  when. 
A  deed  of  conveyance  of  land,  registered  for  more  than  twenty 
years,  is  valid  and  admissible  in  evidence,  though  the  probate 
taken  before  a  Justice  of  the  peace  of  another  State  is  un- 
authorized, null,  and  void. 

Code  cited  and  construed:  Sees.  3761,  3763  (S.) ;  sees.  2898,  2899 
(M.  '&  v.);  sees.  2084.  2085  (T.  &  S.  and  1858). 

Acts  cited  and  construed:     1839-40,  ch.  26,  sec.  9. 
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Cases  cited  and  approved:  Bledsoe  v.  Wiley,  7  Humph.,  607; 
Matthewson  y.  Spencer,  3  Sneed,  613;  Matthewson  y.  Speneer, 
4  Sneed,  384;  Green  y.  Qoodall,  1  Cold.,  405;  Anderson  y.  Bew- 
ley,  11  Heisk.»  31;  Stephenson  y.  Walker,  8  Bazt,  280;  Hanks  y. 
Folsom,  11  Lea,  661;  Stroud  y.  McDanlel,  12  Lea»  617,  610,  620; 
Woods  y.  Bonner,  89  Tenn.,  41L 


FROM  MORGAN. 


Api)eal  from  the  Ohancery  Court  of  Morgan  County. — 
D.  L.  Lansdbn,  Chancellor. 

Bkown,  Cassell  &  MoNEOB,  for  complainants. 

Horace  M.  Carr,  Wright,  Wright  &  Morris  and  L. 
RiSEDENy  for  defendants. 


Mr.  Justice  NeHj  delivered  the  opinion  of  the  Court 

The  questions  to  be  determined  in  this  case  depend 
principally  upon  the  construction  of  sections  3761,  3762, 
3764,  and  3765  of  Shannon's  Code.  These  sections  are 
as  follows : 

Section  3761 :  *Wlienever  a  deed  has  been  registered 
twenty  years  or  more,  the  same  shall  be  presumed  to 
have  been  upon  lawful  authority,  and  the  probate  shall 
be  good,  though  the  certificate  has  not  been  transferred 
to  the  register's  book,  without  regard  to  the  form  of  the 
certificate.*' 
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Section  3762:  "Where  a  deed  has  been  registered 
more  than  thirty  years,  but  the  register  has  failed  to 
register  the  name  of  the  grantor  or  bargainor,  it  shall 
be  presumed  that  the  name  of  the  grantor  or  bargainor 
was  subscribed  to  the  deed,  and  the  registration  shall  be 
good ;  and  in  proving  the  time  when  a  deed  has  been  reg- 
istered, the  date  upon  the  books  may  be  referred  to,  or 
the  roister  may  certify  the  fact  as  it  appears  upon  his 
book,  or  the  age  or  time  of  registration  may  be  estab- 
lished by  i>arol  testimony." 

Section  3764:  "In  all  cases  where  a  deed  or  deeds 
conveying  real  estate  have  been  executed  by  any  person 
or  persons  purporting  to  act  as  attorney  or  attornjeys  in 
fact,  which  deed  or  deeds  have  been  roistered,  whether 
with  or  without  proper  probate  or  acknowled^ent^ 
twenty  years  or  more  in  the  register's  office  of  the  coun- 
ty where  the  real  estate  is  situated,  or,  if  the  land  lay 
within  the  Indian  Territory  at  the  time  of  said  convey- 
ance, then  if  roistered  in  the  register's  office  of  any 
county  in  the  State,  it  shall  be  presumed,  until  the  con- 
trary is  shown,  that  said  conveyance  was  properly  made 
by  the  attorney  or  attorneys  in  fact,  and  such  deed  or 
deeds,  or  copies  from  the  register's  books,  shall  be 
deemed  valid  to  pass  the  legal  title  to  real  estate  in  the 
same  manner  as  if  the  same  had  been  executed  by  the 
principal  or  principals;  provided,  that  nothing  herein 
contained  shall  affect  the  rights  of  creditors  or  pur- 
chasers for  valuable  consideration  without  notice." 

Section  3765 :    "When  a  power  or  powers  of  attorney 
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authorizing  the  sale  or  conveyance  of  real  estate  have 
l)een  registered,  whether  with  or  without  proper  probate 
or  acknowledgment,  or  any  probate  or  acknowledgment 
at  all,  twenty  years  or  more  in  the  register's  office  of  the 
county  where  the  real  estate  is  situated,  or,  if  the  land 
lay  within  the  Indian  Territory,  then  if  registered  in 
the  register's  office  of  any  county  in  the  State,  such  power 
or  powers  of  attorney  shall  be  deemed  good  and  valid  in 
law  to  pass  the  estate  conveyed  by  the  attorney  or  attor- 
neys in  fact;  provided,  that  nothing  herein  contained 
shall  affect  the  rights  of  creditors  or  purchasers  for 
valuable  consideration  without  notice/' 

The  questions  to  be  determined  arise  upon  objections 
made  to  the  admissibility  of  certain  deeds  in  evidence, 
constituting  links  in  the  complainant's  chain  of  title; 
the  present  suit  being  an  action  of  ejectment  to  obtain 
possession  of  certain  lands  to  which  complainant  claims 
title. 

The  first  deed  objected  to  was  one  purporting  to  have 
been  made  by  Eliza  M.  Gerding,  by  attorney  in  fact^  to 
Ferdinand  Heidenmand,  of  date  July  9, 1849.  This  was 
objected  to  on  the  ground  that  it  appeared  that  Eliza 
M.  Gerding  was  at  the  time  a  married  woman,  and  could 
not  convey  by  an  attorney  in  fact.  It  appeared  that  the 
deed  had  been  of  record  in  the  register's  office  of  the 
county  where  the  land  lay  for  more  than  twenty  years. 
The  chancellor  sustained  the  objection,  notwithstanding 
the  fact  last  stated.  To  this  action  the  complainant  ex- 
ceptedr 
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The  second  deed  objected  to  purported  to  have  been 
made  by  Gustave  F.  Neuman  to  George  H.  Seiman  on  the 
19th  of  March,  1866,  and  to  have  been  acknowledged 
l)efore  a  justice  of  the  peace  of  the  State  of  New  York 
on  the  29th  of  March,  1866.  This  deed  was  registered 
in  Morgan  county,  this  State,  where  the  land  lay,  and 
liad  been  registered  for  a  period  of  more  than  thirty- 
four  years  when  it  was  offered  in  evidence.  The  chan- 
cellor overruled  this  objection,  and  the  defendant  ex- 
cepted. 

The  court  of  chancery  appeals  held  both  deeds  admis- 
sible. The  correctness  of  this  decision  is  the  matter  now 
for  consideration. 

It  has  been  held,  in  substance,  that  section  3761  (Acts 
1839-40,  p.  50,  c.  26,  sec.  9)  is  a  statute  of  repose;  that 
it  was  passed  for  the  quieting  of  titles ;  that  its  terms  em- 
brace married  women  and  infants,  as  well  as  persons  sui 
juris,  no  exception  being  made  in  their  favor ;  but  that  if 
a  deed  has  been  registered  for  the  period  of  twenty  years 
in  the  county  where  the  land  lies,  the  terms  of  the  pro- 
bate are  immaterial,  and  that  the  entire  absence  of  pro- 
bate is  not  material,  the  single  fact  of  the  twenty  years* 
registration  protecting  the  deed  with  an  absolute  and  in- 
disputable presumption  of  verity.  Matthewson  v.  Spen- 
cer, 3  Sneed,  513;  Mathcicson  v.  Spencer,  4  Sneed,  384; 
Green  v.  Goodall,  1  Cold.,  405;  Anderson  v.  Bewley, 
11  Heisk.,  31;  Stephenson  v.  Walker,  8  Baxt, 
289 :  Bledsoe  v.  Wilei/s  Lessee,  7  Humph.,  507.  And  see 
observations  of  Cooi)er,  J.,  in  Hanks  v.  Folsom,  11  Lea, 
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at  page  561 ;  and  Stroud  v.  McDaniel,  12  Lea,  617,  619, 
620. 

In  several  of  the  cases  referred  to  {Matthewson  v. 
Spencer^  3  and  4  Sneed,  Anderson,  v.  Betoley,,  and  Stroud 
v.  McDaniel)  it  was  held  against  a  married  woman  that 
the  lapse  of  time  cut  off  inquiry,  even  though  it  ai^)eared 
there  was  in  the  certificate  an  absence  of  the  special 
terms  which  in  all  other  cases  are  required  to  make  a 
privy  examination  effectual."^  It  was  so  held,  notwith- 
standing the  general  rule  that  a  married  woman  can 
convey  her  general  estate  in  land  only  by  a  deed  with 
privy  examination,  and  that  such  privy  examination  is 
a  part  of  the  execution  of  the  deed  itself,  and  essential 
to  its  validity.  Oiffin  v.  Giffin  (Tenn.),  37  S.  W.,  710, 
and  cases  citeil ;  Moseby  v.  Partee,  5  Heisk.,  26,  30-36 ; 
Murdoch  v.  Railroad  Co.,  7  Baxt,  557,  563 ;  Perry  v.  Cal- 
houn, 8  Humph.,  556 ;  Mount  v.  Kesterson,  6  Cold.,  452 ; 
Prater  v.  Hoover,  1  Cold.,  546;  McCallum  v.  Petigrew,  10 
Heisk.,  397 ;  Corley  v.  Corley,  8  Baxt,  8. 

In  Stephenson  v.  Walker,  the  section  referred  to  was 
held  to  cut  off  inquiry,  even  where  a  married  woman 
brought  her  bill,  complaining  that  the  certificate  of  pri- 
vy examination  attached  to  the  deed,  "purporting  to 
have  been  made  by  her  and  her  husband  while  she  was  a 
feme  covert,  was  fraudulently  obtained,  and  that  in  fact 
she  did  not  acknowledge  it  as  certified  by  the  deputy 
clerk.'' 

In  Murdoch  v.  Leath,  10  Heisk.,  166,  it  was  held  that 
sections  3761  and  3762  applied  only  to  those  deeds  which 
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purported  to  be  made  by  the  parties  themselves  in  per- 
son, and  not  to  deeds  purporting  to  have  been  made 
through  the  inteiTention  of  an  attorney  in  fact,  and  that 
sections  3764  and  3765  (Acta  1859-60,  pp.  88,  89,  c.  91, 
section  1, 2)  were  passed  to  cover  deeds  of  the  latter  des- 
cription. 

It  was  further  held  in  this  case  that,  when  such  deeds 
had  been  registered  for  twenty  years,  they  were  as  good 
as  if  they  had  been  made  by  the  parties  themselves,  with 
the  exception  that  it  was  open  to  proof  whether  the 
power  of  attorney  had  expired  or  been  withdrawn  by 
its  maker  before  the  execution  of  the  deed,  but  that  such 
investigation  would  always  b^in  with  the  presumption 
against  the  inquirer,  and  in  favor  of  the  deed,  that  the 
power  had  not  been  withdrawn. 

The  special  facts  under  examination  in  that  case  were 
that  two  executors  who  were  directed  by  the  will  to  sell 
lands  for  the  payment  of  certain  debts  constituted  two 
persons  their  attorneys  in  fact  to  sell  and  convey  the 
land.  The  land  was  sold  and  the  conveyance  was  made, 
but  some  question  arose  as  to  whether  the  sale  had  been 
made  before  the  power  was  withdrawn.  It  not  clearly 
appearing  how  this  was,  and  the  deed  having  been  regis- 
tered twenty  years,  the  court  held  that  the  presumption 
would  be  in  favor  of  its  validity,  and  so  sustained  the 
deed.  It  was  also  sustained  on  other  grounds,  but  those 
grounds  are  foreign  to  the  present  inquiry.  It  should 
also  be  stated  that  the  court  held  that  in  this  class  of 
117  Tenn— 21 
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cases  the  question  was  always  open  for  inquiry  as  to 
whether  the  principal  had  title  to  the  estate  Trhich  he 
constituted  an  agent  or  attorney  in  fact  to  sell.  And 
in  that  case  the  court  considered  whether  the  executors 
were,  under  a  true  construction  of  the  will,  authorized 
to  sell  by  attorney  in  fact,  or  whether  they  should  sell 
in  person.  This  question  was  resolved  in  favor  of  the 
power. 

The  question  has  not  heretofore  arisen,  in  any  re- 
ported case,  in  respect  of  deeds  purporting  to  have  been 
made  by  married  women  through  the  agency  of  attorneys 
in  fact.  On  the  one  hand,  it  is  said  that  married  women 
have  no  power  to  make  deeds  to  lands  in  this  State,  in 
the  manner  referred  to,  and  that  no  lapse  of  time  can 
confer  power  where  it  was  originally  wanting.  On  the 
other  hand,  it  is  insisted  that  it  was  the  purpose  of  the 
legislature  to  apply  the  healing  hand  of  time  to  deeds 
of  all  kinds,  without  discrimination. 

We  apprehend  there  could  be  found  no  more  difficulty 
in  healing  the  infirmity  of  a  deed  ineffectual 
9A  against  a  married  woman  because  executed  through 
an  attorney  in  fact  than  in  the  case  of  one 
equally  ineflfectual  because  of  the  want  of  proper 
privy"  examination,  since  the  latter  is  equally  as 
fatal  a  defect  as  the  former.  Yet,  as  already  pointed 
out,  it  has  been  held  that  even  defects  of  this  character 
are  cured,  under  section  3761,  by  twenty  years^  registra- 
tion. Nor  can  there  be  any  difficulty  growing  out  of  the 
want  of  power  in  the  legislature  to  make  such  a  regula- 
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tion ;  since  the  power  of  married  women  to  convey  their 
estates  as  derived  from  legislative  enactments,  which 
prescribe  the  mode  in  which  such  conveyances  shall  be 
made.  The  same  power  may  change  the  mode  or  provide 
that,  after  a  given  lai)se  of  time  and  the  publicity  of  long 
r^istration,  the  ordinary  formalities  required  for  the 
protection  of  married  women  shall  be  disregarded,  and 
their  deeds  placed  upon  the  same  footing  as  the  deeds 
of  persons  sui  juris.  We  cannot  suppose,  of  course,  that 
the  legislature  would  make  such  a  provision  save  in  obe- 
dience to  a  commanding  public  policy ;  but  the  powder  to 
do  so  IS  beyond  doubt. 

The  legislature  has  enacted  such  a  law  (sections  3761, 
3762,  supra)  in  respect  of  deeds  purporting  to  have  been 
executed  directly,  in  person,  in  language  broad  enough 
to  embrace  deeds  of  married  women.  Why  should  not 
such  a  law  be  enacted  in  respect  of  deeds  purporting  to 
have  been  executed  by  such  persons  through  the  inter- 
vention of  attorneys  in  fact?  No  sound  reason  can  be 
advanced  to  support  a  distinction  between  the  two.  The 
same  public  policy  suggests  and  supports  similar  l^s- 
lation  for  each. 

It  is,  then,  only  a  question  of  intention  on  the  part  of 
the  l^islature,  a  question  of  construction  for  the  ascer- 
tainment of  the  meaning  of  sections  3764  and  3765  above 
quoted. 

So  strong  is  the  public  policy  that  demands  the  quiet- 
ing of  titles  for  the  repose  of  society,  we  must  start,  in 
the  attempt  to  construe  the  act,  with  the  assumption  that 


324  TENNESSEE  BEPORTS.      [117  Tenn. 

« 

Kobbe  y.  Land  Co. 

the  legislature  purposed  to  quiet  all  deeds  made  by  at- 
torneys in  fact  other  than  those  specially  excepted  from 
its  operation.  Having  this  principle  in  view,  we  turn  to 
the  act  and  find  that  the  only  exception  made  to  the  oper- 
ation of  its  broad  provisions  is  that  it  may  be  shown  that 
the  conveyance  waa  not  "properly  made''  by  the  attorney 
or  attornevs  in  fact ;  and  this  was  held  in  Murdoch  v. 
Leaih,  supra,  to  mean  that  the  only  questions  open  to 
dispute  thereunder  were  whether  the  principal  had  title 
to  the  estate,  and  whethier  the  power  of  attorney  had 
been  revoked  before  the  making  of  the  deed.  Said  the 
court:  "The  presumption  that  the  deed  was  properly 
made  by  the  attorneys  is  not  conclusive,  but  disputable. 
The  fact  that  the  attorney  had  a  power  of  attorney  to 
make  it  cannot  be  disputed — that  is  settled  by  the  other 
provision  already  considered  [section  3765] ;  but 
whether  the  deed  was  made  properly,  so  as  to  pass  a 
valid  title,  is  subject  to  be  disputed.  If  this  is  not  done 
successfully,  then  the  deed  is  as  effectual  in  passing  the 
title  as  if  it  had  been  made  by  the  principal.  But,  if  it 
should  be  shown  that  the  principal  had  no  title  to  the 
estate,  or  that  the  attornev  had  executed  the  deed  after 
his  power  of  attorney  had  been  revoked  or  expired,  the 
presumption  would  thereby  be  overturned,  and  it  would 
be  shown  that  the  deed  was  not  properly  made  by  the  at- 
torney. The  presumption,  however,  stands  that  the  deed 
was  properly  made,  until  rebutted,  and  if  not  so  rebutted, 
it  stands  as  a  subsisting  presumption,  as  well  against 
those  under  disability  as  those  not.    The  legal  effect  of 
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the  two  provisions,  viewed  together,  is  to  throw  the  bur- 
den of  proving  that  the  deed  was  not  properly  made  by 
the  attorney  in  fact  on  those  who  dispute  the  fact,  wher- 
ever it  appears  that  the  power  of  attorney  and  the  deed 
have  been  on  the  register's  book  for  twenty  years  or 
more,"    10  Heisk.,  174,  175. 

Passing  the  exception,  then,  and  turning  to  the  resi- 
due of  section  3764,  we  find  that  it  provides  that,  when 
a  deed  is  made  by  an  attorney  in  fact  and  has  been  of 
record  in  the  register's  office  of  the  county  for  twenty 
years,  it  "shall  be  deemed  valid  to  pass  the  legal  title  to 
real  estate  in  the  same  manner  as  if  the  same  had  been 
executed  by  the  principal  or  principals.''  No  exception 
is  made  in  the  act  in  favor  of  married  women,  and  the 
court  can  make  none.  We  are  of  opinion,  therefore,  that, 
with  the  exception  noted  in  the  excerpt  from  Murdoch  v. 
Ijcath,  it  was  the  purpose  of  the  legislature  to  make  all 
deeds  executed  by  pow^er  of  attorney  conclusive  of  the  ti- 
tle after  twenty  years'  registration  in  the  county  in 
which  the  land  lay.  This  construction  we  regard  As  not 
only  in  harmony  with  the  language  used,  and  with  the 
construction  placed  upon  the  previous  act  (sections 
3761,  3762),  but  the  only  one  which  will  fully  carry  out 
the  beneficent  purpose  had  in  view  by  the  general  assem- 
bly when  the  legislation  was  enacted. 

It  results  that  the  first  deed  above  referred  to  wasprop- 
erly  admitted  in  evidence  by  the  court  of  chancery  ap- 
peals under  section  3764,  3765,  and  the  second  deed  un- 
der section  3761.  We  are  not  to  be  understood,  of  course. 
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as  holding  that  the  probate  taken  before  the  New  Toiic 
justice  of  the  peace  added  anything  to  the  instrument. 
The  contrary  has  been  held  ( Woods  v.  Bonner ,  89  Tenn., 
411, 18  S.  W.,  67) ;  but,  the  deed  having  been  registered 
twenty  years  in  the  county  where  the  land  lay,  it  would 
be  admissible  in  evidence  r<^rdless  of  the  defective  pro- 
bate. 

There  are  other  errors  assigned,  but  the  subjects  to 
which  "they  relate  are  fully  and  correctly  discussed  and 
disposed  of  in  the  opinion  filed  by  the  court  of  chancery 
appeals,  and  need  not  be  further  referred  to  here.  They 
are  overruled. 

It  results  that  there  is  no  error  in  the  decree  of  the 
court  of  chancery  appeals,  and  it  ia  affirmed. 
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Southern    Railway    Company   et  al.   v.   Hamblen 

County  et  al. 

{Knoxville.    September  Term,  1906.)' 

1.  TAX  LEVIES  BY  OOUNTT  OOUBT.  Special  tax  levied 
by  county  court  must  be  so  denominated;  pbrase  ''pauper 
tax"  is  insufficient,  when. 

A  special  tax  levied  by  the  quarterly  county  court  for  the  build- 
ingr  or  the  repairing  of  the  county  poorhouse  must  be  so  de- 
nominated, and  such  tax  cannot  be  validly  levied  under  a  gen- 
eral phrase  as  "pauper  tax." 

Case  cited  and  approved:  Bailroad  v.  Hamblen  Co.,  115  Tenn., 
632. 

2.  SAME.  Special  tax  for  support  of  the  poor  is  not  author- 
ised, for  it  is  a  ^neral  county  purpose. 

The  quarterly  county  court's  levy  of  a  special  tax  denominated 
'^pauper  tax"  is  not  authorized  by  law,  and  is  void;  because 
there  is  no  statu4;e  authorizing  the  levy  of  a  special  tax  for  the 
support  of  the  poor,  which  is  a  general  county  purpose,  and  for 
which  appropriations  may  be  made  out  of  the  general  county 
funds. 

Code  cited  and  construed:  Sees.  2685,  2689,  6045,  subsec.  3  (S.); 
sees.  2108,  2112,  4987,  subsec.  3  (M.  &  V.) ;  sees.  1601,  1605,  4215, 
subsec.  8  (T.  &  S.  and  1858). 

8.  SAME.  Special  tax  levy  for  workhouse  changed  by  sub- 
sequent amendment  or  new  levy  for  courthouse  improve- 
ments only. 
The  quarterly  county  court's  levy  of  a  "special  tax  for  main- 
tenance of  county  workhouse,  vault  and  water-closet  Improve- 
ments," at  a  certain  rate,  subsequently  "amended"  so  as  to 
strike  out  the  words  "for  maintenance  of  county  workhouse," 
left  no  attempt  to  levy  or  collect  a  special  tax  for  the  main- 
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tenance  of  'the  workhouse,  whether  tihe  subsequent  action  was 
in  fact  an  amendment  or  a  new  levy  for  the  courthouse  im- 
provements  named. 

4.  SAMB.  Special  tax  levy  for  vault  and  water-closet  im- 
provements for  courthouse  may  be  made  under  statute. 

The  quarterly  county  court  may  levy  a  special  tax  for  vault  and 
water-closet  improvements  for  the  courthouse  under  a  statute 
(Shannon's  Code,  sec.  603)  authorizing  the  levy  of  a  special  tax 
for  the  erection  and  maintenance  of  a  courthouse,  and  keeping 
the  same  in  repair. 

Code  cited  and  construed:  Sec.  503  (S.);  sec.  468  (M.  ft  V.); 
sec.  419  (T.  &  S.  and  1858). 

5.  8AMB.  Special  tax  levy  for  current  year  may  be  modified 
by  amendment  or  new  levy  made  at  succeeding  January 
term,  and  the  tax  collected  for  the  year  of  the  original  levy. 

T\he  quarterly  county  court's  levy  of  a  special  tax  made  at  its 
April  term  for  the  current  year,  may  be  modified  by  a  subse- 
quent levy,  or  amendment  of  levy,  made  at  the  succeeding  Jan- 
uary term,  by  striking  out  the  void  or  voidable  part  of  the 
previous  levy;  and  the  levy  so  made  legal  may  be  enforced  by 
the  collection  of  the  special  tax  for  the  year  of  the  original 
levy. 

■ 

Code  cited  and  construed:  Sees.  648,  649,  6013  (S);  sees.  565, 
566,  4968  (M.  &  V.);  sees.  488,  489,  4193  (T.  &  S.  and  1858). 

Case  cited  and  approved:     McLean  v.  State,  8  Heisk.,  250. 


FROM  HAMBLEN. 


Appeal  from  the  Circuit  Court  of  Haonblen  Counly. 
G.  Mc.  Hendbbson,  Judge. 
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MgCanless  &  Tate^  Susong  &  Biddle  and  Hollow  at 
&  Donaldson^  for  Railroad. 

HiCKBY  &  HiOKEY,  f or  Hamblen  County. 


Mr.  Justice  Wilkes  delivered  the  opinion  of  the 
Court. 

This  is  a  proceeding  by  certiorari  to  supersede  the  ex- 
ecution of  two  distress  warrants  issued  by  the  trustee  of 
Hamblen  county,  one  against  the  Southern  Railway  and 
the  other  against  the  Knoxville  &  Bristol  Railway,  for 
taxes,  as  hereafter  stated.  At  the  April  term,  1905,  of 
the  quarterly  court  of  Hamblen  county,  that  body  levied 
a  tax  for  the  year  1905,  in  the  following  language  and 
terms: 

"Be  it  ordered  by  the  court  that  the  following  rate  of 
taxes  be  and  the  same  is  hereby  laid  on  all  real  and  per- 
sonal property  and  polls  in  Hamblen  county,  Tennessee, 
for  the  year  1905 : 

County  tax  proper  on  the  flOO  valuation f 0.30 

School  tax  on  the  |100  valuation 10 

Pauper  tax  on  the  flOO  valuation 10 

Bailroad  tax  on  the  f  100  valuation 05 

Highway  tax  on  the  f  100  valuation 10 

Pike  tax  on  the  f  100  valuation 35 

Special  tax  for  maintenance  of  county  workhouse, 

vault  and  water-closet  improvements 10 

Polls 50 
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"It  is  further  ordered  that  all  privileges  shall  be  the 
same  as  that  laid  by  the  State,  except  that  the  county 
tax  on  marriage  license  shall  be  fifty  cents  and  on  mer- 
chant stock  ad  valorem  tax  for  county  purposes  the  same 
tax  as  that  laid  on  real  and  personal  property." 

At  the  January  term,  1906,  the  quarterly  court  of  the 
county  passed  an  order  in  these  words : 

"Be  it  ordered  by  the  court  that  the  levy  made  by 
this  court  at  the  April  term,  1905,  be  so  amended  as  to 
strike  out  the  words,  Tor  the  maintenance  of  county 
workhouse'  and  leave  the  same  so  as  to  read,  Vault  and 
water-closet  improvements'  for  courthouse  only." 

The  taxes  imposed  by  these  orders  have  been  paid  by 
the  companies,  except  the  pauper  tax  of  ten  cents  and 
the  special  tax  for  vault  and  water-closet  improvements 
of  ten  cents,  and  the  insistence  is  that  these  are  si>ecial 
taxes  which  the  county  court  had  no  authority  to  levy. 

We  think  that  we  are  not,  under  this  record,  called 
upon  to  pass  upon  the  question  whether  the  county  court 
may  levy  a  special  tax  for  the  erection,  maintenance,  or 
repair  of  the  county  poorhouse,  or  asylum  for  the  poor, 
as  the  tax  in  this  case  was  clearly  intended  for  the  sup- 
I)ort  of  the  paupers  themselves,  and  there  is  nothing  in- 
dicating that  it  was  expected  to  be  applied  to  the  erec- 
tion of  a  county  asylum,  or  for  repairs  upon  the  same, 
except  so  far  as  such  repairs  might  come  under  the  head 
of  current  expenses.  And  this  is  virtually  conceded  in 
the  argument  and  presentation  of  the  case,  and  it  is  as^ 
serted  that  such  special  tax  has  annually  been  levied  for 
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the  support  of  paupers  in  Hamblen  and  other  counties. 

It  further  appears  from  the  agreed  statement  of  facts 
tiiat  the  county  was,  at  the  time  of  the  levy  of  this  pau- 
per tax  in  controversy,  the  owner  of  a  county  poor  farm, 
upon  which  there  were  then  county  buildings,  for  the 
care,  maintenance,  aud  shelter  of  the  paupers  of  the 
county. 

If  it  were  the  intention  of  the  county  court  to  make 
this  a  special  tax  for  the  building  or  tlie  repairing  of  the 
county  poorhouse,  it  should  have  been  so  specified. 
Southern  Bi^  Co.  v.  Hamblen  County,  115  Tenn.,  532,  92 
S.  W.,  238. 

And  in  the  absence  of  such  specification,  we  must  con- 
clude that  the  tax  was  intended  to  be  applied  to  the  sup- 
port of  the  poor,  lunatics,  and  idiots;  but  this  is  a  gen- 
eral county  purpose,  as  provided  in  section  6045,  subsec- 
tion 3  of  Shannon's  compilation;  and  the  county  court 
had  the  authority,  under  this  statute,  to  appropriate 
money  for  that  purpose. 

But  it  has  no  authority  to  appropriate  money  for  any 
other  purpose  than  those  enumerated  under  this  section, 
unless  specially  provided  by  law. 

We  have  not  been  able  to  find  any  provision  of  the  stat- 
utes authorizing  the  levy  of  a  special  tax  for  the  support 
of  the  poor,  but  it  is  clearly  contemplated  that  money  for 
such  purpose  shall  be  drawn  out  of  the  general  county 
fund  provided  by  the  general  levy  for  county  purposes. 
Shannon's  Code,  sections  2685,  2689. 

We  are  of  opinion,  therefore,  that  this  special  levy 
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denominated  "pauper  tax/^  is  not  authorized  by  law,  and 
the  court  below  was  correct  in  so  holding. 

In  regard  to  the  other  tax  complained  of,  we  think  it 
unnecessary  to  determine  the  question  whether  this  or- 
der of  the  court,  providing  for  the  levy  of  this  tax  for 
vault  and  water-closet  improvement  for  courthouse  only, 
made  the  1st  of  January,  1906,  is  an  amendment  of  the 
levy  previously  made  in  1905,  or  a  new  levy  made  the  1st 
of  January,  1906.  It  is  spoken  of  in  order  as  an  amend- 
ment, but  it  may  equally  as  well  be  considered  a  new 
levy  for  vault  and  water-closet  improvement  for  the 
courthouse. 

In  either  event,  the  county  is  not  now  attempting  to 
impoee  and  collect  a  special  tax  for  maintenance  of  coun- 
ty workhouse. 

It  is  unnecessary,  therefore,  to  determine  whether  the 
county  court  should  impose  a  special  tax  for  the  main- 
tenance of  a  county  workhouse. 

There  is  no  question  but  that  the  erection,  mainte- 
nance, and  keeping  in  repairs  of  the  courthouse  is  a  pur- 
pose for  which  the  county  court  is  authorized  to  levy  a 
special  tax ;  and  this  is  the  tax  which  is  being  attempted 
to  be  enforced.    Shannon^s  Code,  503. 

The  only  question  that  remains  is  whether  the  special 
tax,  levied  for  the  year  1905,  could  be  levied  at  the  Jan- 
uary term,  1906. 

Under  the  statutes,  sections  648,  649,  6013,  Shannon's 
Code,  it  is  provided,  in  substance,  that  the  county  court 
shall  levy  a  tax  for  the  current  year  and  fix  the  rate  at 
the  first  term  in  the  year,  but,  if  it  omit  that  duty  at 
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that  term,  it  shall  do  so  at  the  April  term,  or  any  subee- 
quent  term  thereafter. 

It  was  held  in  McLean's  Case,  8  Heisk.,  250,  that  a 
levy  for  the  preceding  year  may  be  made  at  any  term 
during  the  succeeding  year  for  general  purposes,  and  we 
can  see  no  reason  why  it  should  not  have  the  same  right 
and  i)ower  to  make  a  levy  for  special  purposes  which  it 
had  failed  to  make  at  a  previous  term,  or  which  it  had 
made  in  an  irregular  and  illegal  way. 

The  county  court  in  levying  taxes  acts  in  a  legislative, 
and  not  in  a  judicial,  capacity,  and  there  is  no  constitu- 
tional or  legislative  provision  making  the  act  of  the 
county  court  in  once  levying  a  tax  final  irrevocable,  or 
not  subject  to  amendment. 

The  general  rule  is  that  the  exercise  of  the  taxing  pow- 
er one  time  is  not  final  or  conclusive,  so  as  to  prevent  the 
levy  from  afterwards  being  amended.  27  Am.  &  Eng. 
Encyc.  of  Law  (2d  Ed.),  pp.  617,  618,  732. 

We  are  of  opinion  that  if  the  tax  levy  made  in  1905 
was  merely  irregular  and  voidable,  then  it  could  be  rem- 
edied and  amended  by  the  levy  made  in  1906.  If  it  was 
absolutely  void,  then  the  county  court  might  make  a 
levy  in  1906,  without  reference  to  its  void  action  in  1905. 

We  are  of  opinion,  therefore,  that  there  is  no  error  in 
the  judgment  of  the  court  below,  that  the  special  pauper 
tax  ICA'ied  is  void,  but  that  the  tax  levied  January  1, 
1906,  for  vault  and  water-closet  improvement  for  court- 
house only,  was  valid  and  enforceable. 

The  cost  of  the  appeal  will  be  equally  divided  between 
the  parties.  The  cost  of  the  court  below  will  remain  as 
adjudged  by  the  court  below. 
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State,  ex  rel.  Cy.  H.  Lyle  et  al.,  v.  G.  W.  Willett  et  al.* 
(Knoxville.    September  Term,  1906.) 

1.  EliBOnONS.  Besident  inmates  and  employees  of  a  Sol- 
diers' Home  over  which  the  United  States  has  exclusive  Ju- 
risdiction are  not  qualified  voters  in  elections  in  this  State 
where  said  Home  is  located. 
The  resident  inmates  and  employees  of  the  Soldiers'  Home  near 
Johnson  City,  In  Washington  county,  Tennessee,  as  a  hranch 
of  the  "National  Asylum  for  Disabled  Volunteer  Soldiers"  for 
disabled  volunteers  of  the  United  States  army,  not  beins  resi- 
dents of  the  State  of  Tennessee,  but  residing  within  the  prem- 
ises of  said  Home,  are  not  legal  voters  at  elections  in  the  State, 
because  the  United  States  has  exclusive  Jurisdiction  over  the 
land  on  which  such  branch  Home  was  erected.  {Post,  pp. 
338-850.) 

See  fifth  headnote. 

Constitution  cited  and  construed:  Art  4,  sec.  1  (Tenn.);  Art 
1,  sec.  8,  subsec.  17  (U.  S.). 

Statutes  cited  and  construed:  1901,  ch.  98  (Tenn.);  1866,  eh.  21, 
14  Stat,  10  (U.  S.). 

Cases  cited  and  approved:  Railroad  v.  Lowe,  114  U.  S.,  525; 
Sinks  V.  Reese,  19  Ohio  St,  306;  Foley  v.  Shriver,  81  Va., 
574;  McMahon  v.  Polk,  10  S.  D.,  296. 


8.    SAME.     Same.     Reservation  of  ri^ht  of  inmates  of 

Home  to  vote  in  elections  in  this  State,  made  in  act  ceding 
exclusive  Jurisdiction  thereover  to  the  United  States,  is  nn- 
constitutioncd,  invalid,  and  noneffective. 
The  reservation  of  the  right  of  the  inmates  of  the  Soldiers'  Home 
to  vote  in  elections  in  this  State,  made  in  the  Tennessee  stat- 


*As  to  acquiring  residence  as  voter  by  inmates  of  soldiers*  homes 
or  occupants  of  government  posts,  see  note  to  Wolcott  v.  Holcomb 
(Mich.),  23  L.  R.  A.,  215. 
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ute  ceding  to  the  United  States  exclusive  jurisdiction  oyer  the 
land  on  which  said  home  was  erected,  Is  unconstitutional,  in- 
yalid,  and  noneffective.    (Post,  pp.  342-350.) 

Acts  cited  and  construed:    1901,  ch.  98. 

Constitution  cited  and  construed:     Art  4,  sec.  1. 

Cases  cited  and  approved:    Railroad  v.  Lowe,  114  U.  S.,  525;  Fo- 
ley V.  Shriyer,"81  Va.,  574;   McMahon  v.  Polk,  10  S.  D.,  296;  ' 
Cory  y.  Spencer   (Kan.  Sup.),  78  Pac,  920,  63  Jm  R.  A.,  275; 
Powell  y.  Spackman   (Idaho),  65  Pac,  503,  54  L.  R.  A.,  378; 
Wolcott  y.  Holcomh,  97  Mich.,  361;  Re  Barry,  164  N.  Y.,  18. 

8.  BAMB.  Same.  Same.  Invalidity  of  clause  reserving' ri^ht 
to  vote  does  not  render  whole  act  unconstitutional,  when. 
The  invalidity  and  unconstitutionality  of  the  clause  In  said 
act  reserving  the  right  to  vote  in  the  inmates  of  such  Home, 
as  stated  in  the  last  foregoing  headnote,  does  not  render  the 
whole  act  void  and  unconstitutional,  for  the  legislature  would 
have  doubtless  enacted  the  statute  without  the  clause  in  ques- 
tion.   {Po8t,  pp.  349,  350.) 

Cases  cited  and  distinguished:  Jones  v.  Memphis,  101  Tenn., 
189;  Weaver  v.  Davidson  County,  104  Tenn.,  317. 

4.  BAMB.  Same.  Exclusive  jurisdiction  of  United  States  is 
not  affected  by  the  conveyance  of  land  purchased  by  it  to  a 
corporation  owned  and  controlled  by  it,  when. 
The  exclusive  jurisdiction  of  the  United  States  over  the  land 
upon  which  such  Soldiers'  Home  was  erected  is  not  affected 
by  the  fact  that  the  land  was  conveyed  to  the  National  Home, 
a  corporation,  and  not  directly  to  the  United  States,  because 
such  Home  is  owned  and  managed  by  the  United  States,  and 
the  land  was  in  fact  purchased  by  the  United  States.  (Post,  pp. 
346,  347.) 

Cases  cited  and  approved:  Railroad  v.  Lowe,  114  U.  S.,  525; 
State  of  Ohio  v.  Thomas,  173  U.  S.,  276,  281;  Sinks  y.  Reese,  19 
Ohio  St,  306. 
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Cases  cited  and  disapproved:  In  re  Kelly  (C.  C.)*  71  Fed.,  646; 
In  re  O'Connor,  87  Wis.,  379. 

6.  8AMB,  Same.  Inmates  and  employees  working:  and  eat- 
ings in  such  Soldiers'  Home,  but  residing  with  their  families 
on  the  outside,  may  vote,  if  otherwise  qualified. 
The  inmates  and  employees  of  said  Soldiers'  Home,  who  work 
there  and  eat  there  regularly  and  irregularly,  but  have  homes 
and  families  on  the  outside,  where  they  spend  their  evenings 
and  nights,  and  irregularly  take  their  meals,  being  residents  of 
the  State,  and  otherwise  qualified  voters,  are  entitled  to  vote. 
(Post,  pp.  348,  349,  361.) 

See  first  headnote. 

6,  SAMB.  Candamus  will  not  lie  to  compel  erasure  from  reg- 
istration books  where  the  names  improperly  registered  do  not 
appear,  when. 

The  peremptory  writ  of  mandamus  will  not  be  awarded  to  com- 
pel election  officers  to  erase  from  the  registration  books  the 
names  of  persons  designated  as  residents  or  members  of  the 
Soldiers'  Home,  where  it  appears  that  some  of  these  (as  shown 
in  the  fifth  headnote)  might  be  properly  registered,  but  neither 
their  names,  nor  the  names  of  those  improperly  registered,  ap- 
pear in  the  record.     (Post,  pp.  339,  350,  351.) 

Cases  cited  and  approved:  Webster  v.  Newell,  66  Mich.,  503; 
Clayton  v.  Mc  Williams,  49  Miss.,  311. 

7.  8AUB.  Same.  Kandamus  affecting  parties  not  before  the 
court  will  not  be  awarded,  when. 

Where  the  persons,  whose  right  to  register  as  voters  was  in- 
volved, are  not  before  the  court,  by  appearance  or  service  of 
notice  upon  them,  the  peremptory  writ  of  mandamus  will  not 
be  awarded  to  compel  the  erasure  of  their  names  from  the 
registration  books.    {Post,  pp.  350,  351.) 

Code  cited  and  construed:  Sees.  5336,  5337  (S.);  sees.  4314,  4316 
(M.  &  v.);  sees.  3571,  3573  (T.  &  S.  and  1858). 
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8.  SAME.  Same.  Mandamus  will  not  lie  to  compel  erasure  of 
names  of  disqualified  voters  from  regristration  books,   when. 

The  peremptory  writ  of  mandamus  will  not  be  awarded,  after  the 
expiration  of  the  five  days  allowed  for  the  correction  of  cleri- 
cal errors,  to  compel  the  election  registrars  to  erase  from  the 
re£:i8tration  books  the  names  of  persons  alleged  to  be  disqual- 
ified as  voters,  because  they  have  no  power  to  revise  the  regis- 
tration after  the  expiration  of  such  time.    (Post,  pp.  351-362.) 

Code  cited  and  construed:     Sees.  1189-1219  (S.). 

Code  Supplement  (1904)  cited:     Sees.  1136-1377,  p.  218. 

Cases  cited  and  approved:  Turnpike  Co.  v.  Marshall,  2  Baxt., 
104;  State  v.  Miller,  1  Lea,  596,  606,  607. 

9.  SAMB.  Gertilicate  of  registration  may  be  challenged  before 
judges  of  election  where  procured  by  fraud  or  perjury;  fraud 
defined. 

The  certificate  of  registration  may  be  successfully  challenged 
before  the  Judges  of  election  where  it  is  shown  by  proof  to 
their  satisfaction  to  have  been  obtained  by  fraud  or  perjury,  or 
where  the  voter  has  removed,  and  such  certificate  is  obtained 
by  fraud  in  fact  or  in  law  where  the  holder  thereof  Was  not 
a  qualified  voter.    {Post,  pp.  361,  362.) 

Code  cited  and  construed:     Sec.  1204  (S.). 


FROM  WASHINGTON. 


Appeal  from  the  Chancery  Court  of  Washington  Coun- 
ty.— ^A.  J.  Tyleb,  Chancellor,  by  interchange. 

117  Tenn— 22 
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Harr  &  Burrow,  H.  H.  Carr,  D.  M.  Guinn  and  E.  C. 
Reeves,  for  Relators. 

Campbell  &  Borbn  and  P.  E.  Dbvine,  for  defendants. 


Mr.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  bill  in  this  ease  was  filed  by  the  State  of  Tennes- 
see on  relation  of  Cy.  H.  Lyle  and  D.  M.  Guinn,  citizens 
and  taxpayers  of  Washington  county,  and  John  H.  Cald- 
well, democratic  congressional  nominee  in  the  First  Ten- 
nessee district,  against  George  W.  Willett,  J.  H.  Pierce, 
and  J.  A.  Vines,  election  commissioners  for  Washington 
county,  and  H.  C.  Beasley,  Jr.,  and  S.  P.  Bolton,  elec- 
tion registrars  for  the  second  ward  or  precinct  of  the 
Ninth  civil  district  of  Washington  county.  The  purpose 
of  the  bill  was  to  obtain  a  mandamus  to  compel  the  elec- 
tion commissioners  and  registrars  of  election  to  erase 
from  the  registration  books  the  names  of  about  five  hun- 
dred  persons  alleged  to  be  members  of  the  Soldiers' 
Home  near  Johnson  City,  in  Washington  county.  It  is 
insisted  that  these  persons  were  not  eligible  as  voters, 
and  that  they  were  permitted  to  register  without  author- 
ity of  law.  The  chancellor  awarded  an  alternative  writ, 
and,  on  response  made  thereto  by  the  defendants,  de- 
clined to  issue  the  peremptory  writ,  and  dismissed  the 
bill.  From  this  decree,  the  complainants  have  appealed 
to  this  court,  and  have  here  assigned  errors. 

Two  questions  are  involved:    First,  whether  the  in- 
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mates  of  the  home  are  legal  voters ;  secondly,  whether  the 
vrrit  of  mandamns  is  the  proper  remedy,  if  a  wrong  has 
been  done. 

As  to  the  first  question :  We  adopt  the  following  sum- 
mary of  the  contents  of  the  Revised  Statutes  of  the 
United  States  upon  the  subject  from  the  case  of  Sinks  v. 
Eeese,  19  Ohio  St.,  306,  2  Am.  Rep.,  397,  399.  The  home 
was  established  under  and  in  conformity  to  the  provis- 
ions of  the  act  of  congress  of  the  United  States  of  March 
21,  1866,  c.  21,  U  Stat.  10  [U.  S.  Comp.  St.  1901,  p. 
3337]  entitled  "An  act  to  amend  an  act  entitled  *An  act 
to  incorporate  a  National  Military  and  Naval  Asylum 
for  the  relief  of  totally  disabled  officers  and  men  of  the 
volunteer  forces  of  the  United  States.'" 

**The  first  three  sections  of  the  act  provide  for  ^an 
establishment  for  the  care  and  relief  of  disabled  volun- 
teers of  the  United  States  army,  to  be  known  by  the  name 
and  style  of  the  National  Asylum  for  Disabled  Volun- 
teer Soldiers,'  with  a  board  of  managers  consisting  of 
the  president  of  the  United  States,  secretary  of  war,  the 
chief  justice  of  the  United  States  for  the  time  being,  to- 
gether with  nine  others,  no  two  of  whom  shall  be  resi- 
dents of  the  same  State,  to  be  appointed  by  joint  resolu- 
tion of  the  two  houses  of  congress,  to  have  perpetual  suc- 
cession,  with  power  to  take,  hold,  and  convey  real  and 
personal  property,  establish  a  common  seal,  and  to  sue 
and  be  sued  in  courts  of  law  and  equity,  to  make  by-laws, 
rules,  and  regulations  for  carrying  on  the  business  and 
government  of  the  asylum,  and  afl&x  penalties  thereto. 
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The  fourth  section  confers  power  on  the  board  of  man- 
agers to  procure  sites,  and  to  have  necessary  buildings 
erected  thereon  of  sufficient  capacity  to  accommodate 
the  persons  provided  for.  The  fifth  section  appropriates 
various  forfeited  and  unclaimed  funds  in  the  treasury  of 
the  United  States  to  the  support  of  the  asylum,  and  au- 
thorizes the  acceptance  of  donations  for  its  benefit.  The 
ninth  section  provides  ^that  all  inmates  of  the  asylum 
shall  be  and  they  are  hereby  made  subject  to  the  rules 
and  articles  of  war,  and  will  be  governed  thereby,  in  the 
same  manner  as  if  they  were  in  the  army  of  the  United 
States.'  And  the  thirteenth  and  last  section  provides 
'that  congress  may  at  any  time  hereafter  alter,  amend 
or  repeal  this  act.* "  See  Revised  Statutes  of  the  United 
States,  sections  4825  to  4837,  inclusive  [U.  S.  Comp.  St 
1901,  pp.  3337-3351]. 

This  institution,  it  is  perceived,  was  created  by  act  of 
congress,  to  carry  out  a  special  function  and  purpose  of 
the  government  of  the  United  States^  the  relief  and  sup- 
port of  its  disabled  volunteer  soldiers.  It  was  placed  un- 
der a  board  appointed,  and  to  be  perpetually  apiK>inted, 
by  the  government  of  the  United  States,  and  to  be  main- 
tained by  funds  from  the  treasury  of  the  United  States 
government. 

A  branch  of  the  Soldiers'  Home,  known  as  the  "Moun- 
tain Branch,"  was  established  a  few  years  ago  near  John- 
son City,  in  Washington  county,  this  State,  and  suitable 
buildings  were  erected  therefor.     The  land   was  pur- 
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chased  with  monq^  appropriated  by  the  congress  of  the 
United  States. 

» 

The  provisions  of  the  federal  constitution,  authorizing 
the  purchase  of  such  place,  is  found  in  article  1,  section 
8,  subsec.  17:  "The  congress  sliall  have  power  .  .  . 
to  exercise  exclusive  legislation,  in  all  cases  whatsoever, 
over  such  district  (not  exceeding  ten  miles  square)  as 
may,  by  cession  of  particular  States,  and  the  acceptance 
of  congress,  become  the  seat  of  the  government  of  the 
United  States,  and  to  exercise  like  authority  over  all 
places  purchased  by  the  consent  of  the  l^islature  of  the 
State  in  which  the  same  shall  be,  for  the  erection  of 
forts,  magazines,  arsenals,  dockyards,  and  other  need- 
ful build  ings.^' 

We  think  the  power  to  purchase  a  place  for  a  Soldiers^ 
Home  was  within  the  intent  and  meaning  of  the  section 
quoted,  and  falls  directly  under  the  clause  "and  other 
needful  buildings."  As  said  in  the  Ohio  case  referred  to, 
such  institutions  are  erected  by  the  government,  under 
its  war  power,  since  the  wounding  and  disablement  of  its 
soldiers  are  a  necessary  incident  of  war,  and  it  is  as 
proper  an  exercise  of  the  functions  of  government  to 
care  for  such  persons,  after  they  have  been  disabled,  as 
tojenlist  them  and  place  them  in  line  of  duty  in  the  serv- 
ice of  the  country  where  such  results  will  necessarily 
follow. 

Consent  was  given  by  Tennessee  under  the  following 
statute. 

"Section  1.    Be  it  enacted  by  the  general  assembly  of 
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the  State  of  Tenaessee^  that  the  consent  of  the  general 
assembly  be,  and  is  hereby,  given  to  the  aequisitioa  by 
the  National  Home  for  Disabled  Volunteer  Soldiers  by 
purchase,  condemnation^  or  donation  of  lands  not  ex- 
ceeding two  thousand  (2,000)  acres^  in  Washington 
county,  for  the  establishment  and  maintenance  of  a 
branch  of  said  home  within  five  miles  of  Johnson  City. 

"Sec.  2.  Be  it  further  enacted,  that  jurisdiction  of 
the  lands  aforesaid,  and  their  appurtenances,  which  may 
be  acquired  by  the  managers  of  the  National  Home  for 
Disabled  Volunteer  Soldiers  for  the  uses  and  purposes 
of  said  home,  be,  and  is  hereby,  ceded  to  the  United 
States  of  America;  provided,  however,  that  all  civil  or 
criminal  process  issued  under  the  authority  of  the  State 
of  Tennessee,  or  any  officer  thereof,  may  be  executed  on 
said  lands  and  in  the  buildings  which  may  be  located 
thereon,  in  the  same  manner  as  if  jurisdiction  had  not 
been  ceded,  as  aforesaid;  and  provided,  further,  that 
nothing  in  this  act  appearing  shall  be  construed  to  deny 
to  any  officer,  employee,  or  inmate  of  said  home,  who 
shall  be  qualified  voters  of  the  State,  the  right  of  suf- 
frage at  all  town,  county,  and  State  elections,  in  the 
place  where  said  home  is  located,  upon  their  complying 
with  the  requirements  of  the  laws  that  are  now  in  opera- 
tion, or  that  may  be  hereafter  enacted,  regulating  Stat^ 
county,  and  town  elections  in  this  State/' 

It  is  insisted  that  the  power  to  vote,  reserved  in  the 
above  statute,  protects  the  rights  claimed  for  the  inmates 
of  the  home  in  the  present  case. 
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In  order  to  determine  this  question,  we  must  ascertain 
the  nature  of  the  right  acquired  by  purchase  for  the  pur- 
poses of  a  home  by  the  United  States  with  the  consent 
of  the  State. 

Upon  this  subject,  in  respect  of  places  purchased  by 
the  United  States,  with  the  consent  of  a.  State,  in  Ft. 
Leavenworth  Railroad  Company  v.  LowCy  114  U.  S.,  525, 
5  Sup.  Ct.,  995,  29  L.  Ed.,  264,  it  is  said :  "When  the 
title  is  acquired  by  purchase,  by  consent  of  the  legisla- 
tures of  the  States,  the  federal  jurisdiction  is  exclusive 
of  all  State  authority.  This  follows  from  the  declara- 
tion of  the  constitution  that  congress  shall  have  'like 
authority*  over  such  places  as  it  has  over  the  district, 
which  is  the  seat  of  the  government;  that  is^  the  power 
of  'exclusive  legislation  in  all  cases  whatsoever.'  Broader 
and  clearer  language  could  not  be  used  to  exclude  all 
authority  than  that  of  congress;  and  that  no  other  au- 
thority can  be  exercised  over  them  has  been  the  uniform 
opinion  of  the  federal  and  State  tribunals  and  of  the 
attorneys-general.  The  reservation  which  has  usually 
accompanied  the  consent  of  the  States,  that  civil  and 
criminal  process  of  State  courts  may  be  served  in  the 
places  purchased,  is  not  considered  as  interfering  in  any 
respect  with  the  supremacy  of  the  United  States  over 
them,  but  is  admitted  to  prevent  them  from  becoming 
an  asylum  for  fugitives  from  justice."  After  citing  and 
discussing  authorities,  the  opinion  proceeds:  "These 
authorities  are  sufficient  to  support  the  proposition 
which  follows  naturally  from  the  language  of  the  consti- 
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tiition — that  no  other  legislative  power  than  that  of  con- 
gress can  be  exercised  over  lands  within  a  StAte  pur- 
chased by  the  United  States  with  her  consent  for  one 
of  the  purposes  designated,  and  that  such  consent^  under 
the  constitution,  operates  to  exclude  all  other  legislar 
tive  authority."  Among  the  authorities  cited  and  com- 
mented upon  with  approval  is  the  case  of  Sinks  v.  Reese, 
supra.  In  that  case,  the  supreme  court  of  Ohio,  in  con- 
sidering a  statute  of  that  State,  substantially  the  same 
as  our  own  above  set  out,  held,  in  respect  of  the  status 
of  the  inmates  of  the  Soldiers'  Home,  sls  affecting  their 
right  to  exercise  the  elective  franchise,  the  following: 
After  adverting  to  the  principle  that  the  purchase  of 
land,  under  the  circumstances  stated,  vested  supreme  1^- 
islative  authority  in  the  United  States,  the  opinion  in 
that  case  proceeds: 

"This  leads  us  to  consider  what  is  the  legal  status  of 
persons  who  become  residents  upon  the  grounds,  and 
within  the  limits  of  the  institution  thus  within  the  ex- 
clusive jurisdiction  of  the  United  States,  and  how  does 
it  affect  their  claim  to  exercise  the  elective  franchise 
in  Ohio,  under  its  constitution  and  laws?  In  passing  on 
these  questions^  there  is  little  need  of  speculative  rea- 
soning, for  they  have  been  in  effect  settled  by  repeated 
decisions  of  courts  of  high  and  conclusive  authority.  By 
becoming  a  resident  inmate  of  the  asylum,  a  person, 
though  up  to  that  time  he  may  have  been  a  citizen  and 
resident  of  Ohio,  ceases  to  be  such ;  he  is  relieved  from 
any  obligation  to  contribute  to  their  revenues^  and  is 
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subject  to  none  of  the  burdens  which  she  imposes  upon 
her  citizens.  He  becomes  subject  to  the  exclusive  juris- 
diction of  another  i)Ower,  as  foreign  to  Ohio  as  are  the 
States  of  Indiana  or  Kentucky,  or  the  District  of  Colum- 
bia. The  constitution  of  Ohio  requires  that  electors  shall 
be  residents  of  the  State;  but,  under  the  provisions  of 
the  constitution  of  the  United  States,  and  by  the  con- 
sent and  act  of  cession  of  the  legislature  of  this  State, 
the  grounds  and  buildings  of  this  asylum  have  been  de- 
tached and  set  off  from  the  State  of  Ohio,  and  ceded  to 
another  government,  and  placed  under  its  exclusive  ju- 
risdiction for  an  indefinite  period.  We  are  unanimous- 
ly of  the  opinion  that  such  is  the  law,  and  with  it  we 
have  no  quarrel,  for  there  is  something  in  itself  unrea- 
sonable that  men  should  be  permitted  to  participate  in 
the  government  of  a  community,  and  in  the  imposition 
of  charges  upon  it,  in  whose  interests  they  have  no  stake, 
and  from  whose  burdens  and  obligations  they  are  ex- 
empt.'' 

In  Foley  v.  Shrive^^,  81  Va.,  574,  the  supreme  court  of 
appeals  of  Virginia,  in  speaking  of  the  National  Home 
near  Elizabeth  City,  in  that  State,  said :  "In  this  case, 
the  State  legislature  having  given  the  required  consent, 
and  the  United  States  having  purchased  the  land  in 
question,  the  United  States  have  acquired,  under  the  fed- 
eral constitution,  exclusive  jurisdiction  over  the  ceded 
lands,  and  they  are  no  longer  a  part  of  the  State  of 
Virginia,  and  are  not  subject  to  the  jurisdiction  of  the 
State  courts.    Persons  residing  there  are  not  citizens  of 
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Virginia,  the  property  situated  there  is  not  subject  to 
the  control  or  disposal  of  any  State  court,  and  the 
circuit  court  of  Elizabeth  City  county  is  without  juris- 
diction within  the  said  territory.''  To  the  same  effect, 
see  McMahon  v.  Polk,  10  S.  D.,  296,  73  N.  W.,  77,  47 
L.  R.  A.,  830,  837;  McCrary  on  Elections  (4th  Ed.), 
sec.  89;  Paine  on  Elections,  sec.  18;  15  Cyc.  of  Law  and 
Proc,  294;  10  Encyc.  of  Law  (2d  Ed.),  607. 

By  section  1  of  article  4  of  our  constitution  of  1870, 
it  is  provided,  as  necessary  qualifications  for  voting,  that 
the  voter  shall  be  a  "male  i)erson  of  the  age  of  twenty- 
one  years;''  that  he  shall  be  "a  citizen  of  the  United 
States,"  also  the  following:  "And  a  resident  of  tiiis 
State  for  twelve  months,  and  of  the  county  wherein  he 
may  oflfer  his  vote  for  six  months  next  preceding  the  day 
of  election." 

If,  as  we  have  held,  and  as  controlling  authorities 
elsewhere  hold,  the  United  States  has  exclusive  jurisdic- 
tion over  the  land  on  which  the  Soldiers'  Home  in  ques- 
tion was  erected,  then  the  residents  in  that  home  are 
nonresidents  of  the  State  of  Tennessee,  and  cannot  fall 
within  the  requirements  for  legal  voters  laid  down  by 
our  constitution. 

It  is  insisted  for  defendants  that  the  principles  above 
laid  down  do  not  apply  in  the  present  case,  because  it 
is  said  that  the  "National  Home  for  Disabled  Volunteer 
Soldier!^'  is  a  corporation,  and  that  a  conveyance  to  it 
would  not  be  a  conveyance  to  the  United  States,  hence 
that  the  land   in  question  was  not  purchased   by  the 
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United  States.  In  support  of  this  view  of  the  matter, 
we  are  referred  to  the  cases  of  In  re  Kelly  (0.  O. ) ,  71 
Fed.,  545,  and  opinion  by  a  district  judge  of  the  United 
States,  and  In  re  (yCamior,  37  Wis.,  379,  19  Am.  Rep., 
765.  A»diflferent  view  was  taken  in  the  case  of  Sinks  v. 
Reese,  supra,  and  that  case  was  approved  in  Ft,  Leaven- 
toorth  Railroad  Co.  v.  Lmve,  supra.  And  the  same  doc- 
trine is  approved  in  the  later  case  of  the  State  of  Ohio 
V.  J.  B.  Thomas,  173  U.  S.,  276,  281,  19  Sup.  Ct,  453, 
43  L-  Ed.,  699.  Moreover,  the  members  of  the  board 
of  managers  of  the  home  are  merely  officers  of  the  United 
States,  subject  to  its  control  in  every  respect  They 
are  together  in  their  organized  capacity  merely  the  hand 
of  the  government  in  effectuating  the  purposes  for  which 
they  were  appointed.  The  real  and  only  party  in  inter- 
est in  the  making  of  the  purchase  was  the  government  of 
the  United  States. 

Having  stated  the  foregoing  principles,  as  affecting 
the  rights  of  persons  who  reside  in  the  home,  it  is  now 
necessary  that  we  sliould  apply  them  to  certain  par- 
ticular classes  of  persons  referred  to,  as  set  forth  in  a 
stipulation  contained  in  the  record  in  the  present  case. 
This  stipulation  is  in  the  folloAving  language: 
"In  this  cause  it  is  agreed  that  of  the  inmates,  em- 
ployees, and  officers  of  the  Mountain  Branch  N.  H.  D. 
V.  S.,  which  is  within  the  physical  limits  of  the  Ninth 
civil  district  of  Washington  county,  Tennessee,  residing, 
living,  and  employed  within  said  branch  there  are  sev- 
eral classes : 
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"  ( 1 )  TBose  who  are  officers,  charged  with  and  respon- 
sible for  the  administration  of  affairs  of  said  branch, 
residing  permanently  within  the  same. 

"(2)  Employees,  who  are  civilians  and  who  are  per- 
manently employed  at  said  branch,  at  fixed  pay,  and 
who  reside  and  are  quartered  within  the  limits  of  the 
same. 

"(3)  Employees  who  reside  in  Johnson  City,  and  the 
Ninth  civil  district  and  other  civil  districts  of  Wash- 
ington county,  Tennessee,  who  eat  regularly  and  irr^- 
ularlv  at  said  branch,  but  have  homes  and  families  on 
the  outside,  where  they  spend  their  evenings  and  nights. 

"(4)  Inmates,  or  as  named  by  the  rules  and  regula- 
tions of  the  home,  ^members,'  who  work  and  eat  both 

regularly  and  irregularly  in  and  at  said  branch,  but  who 

■ 

have  homes  and  families  on  the  outside  of  said  home 
grounds,  with  whom  they  spend  their  evenings  and 
nights,  and  irregularly  take  their  meals. 

"(5)  Inmates,  or  'members,'  who  work  for  stated  pay 
and  reside  within  the  home  where  they  eat  and  sleep. 

"(6)  Inmates,  or  'members^'  who  reside,  eat,  and 
sleep  within  said  home,  but  do  not  work." 

It  is  further  agreed  "that  some  of  all  glasses  are  na- 
tives of  Tennessee,  and  Washington  county,  Tennessee, 
while  others  of  all  classes  come  from  different  States  of 
the  Union,  and  are  here  by  reason  of  the  existence  of 
said  branch  home,  to  receive  its  benefits,  having  become 
members  of  the  same.*' 

We  are  of  opinion  that  those  falling  under  the  parar 
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graphs  numbered  1,  2,  5,  and  6  fall  within  the  opera- 
tion of  the  principles  above  laid  down,  and  that  they 
are  not  legal  voters.  We  are  of  opinion,  however,  that 
those  described  in  paragraphs  numbered  3  and  4  are 
residents  of  the  State  of  Tennessee,  and  of  Washington 
county,  and  where  they  have  resided  in  the  manner 
stated  for  the  length  of  time  prescribed  by  the  constitu- 
tion, they  are  legal  voters  if  they  have  otherwise  quali- 
fied themselves.  We  do  not  think  that  one  living  in 
Tennessee,  spending  his  evenings  and  nights  at  his  home 
with  his  family,  would  lose  his  citizenship  and  right  to 
vote,  by  taking  all  of  his  meals  across  the  line  in  Ken- 
tucky, or  in  any  of  the  adjoining  States  near  whose  lines 
he  might  reside. 

Before  passing  from  this  branch  of  the  case,  we  should 
notice  a  point  made  by  the  defendants'  counsel  to  the 
effect  that,  if  the  clause  in  the  Tennessee  act  of  1901, 
concerning  the  voting  privilege  of  the  inmates  of  the 
home,  is  void,  then  the  whole  act  is  void.  In  support 
of  this  contention,  we  are  referred  to  Weaver  v.  David- 
son County^  104  Tenn.,  317,  59  S.  W.,  1105,  and  Jones  v. 
Memphis,  101  Tenn.,  189,  47  S.  W.,  138.  The  substance 
of  tho  decision  in  these  cases  in  respect  to  the  matter 
referred  to  is  that  where  a  clause  is  so  interwoven  with 
other  portions  of  an  act  as  that  we  cannot  suppose  that 
the  legislature  would  have  passed  th©  act  with  that  clause 
omitted,  then  if  such  clause  is  declared  void,  it  renders 
the  whole  act  null.  We  do  not  dissent  from  the  prin- 
ciple, but  we  think  it  is  not  applicable  to  the  present 
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case.  We  do  not  doubt  that  the  legislature  would  have 
passed  the  act  in  question,  ceding  the  land  to  the  United 
States  for  the  purpose  of  a  Soldiers^  Home,  without  the 
clause  in  question.  That  was  intended  to  preserve  what 
was  supposed  to  be  a  privilege  in  favor  of  the  occupants 
of  the  home.  It  did  not  affect  the  substance  of  the  act 
itself,  or  its  ijiain  purpose. 

As  to  another  point  made  by  defendants'  counsel,  we 
need  not  do  more  than  refer  to  the  fact  that  the  constitu- 
tion of  Kansas,  and  the  constitutions  of  some  other 
States,  contain  in  substance  a  provision  that  for  pur- 
poses of  voting  no  one  shall  be  deemed  to  have  gained  op 
lost  his  residence,  while  kept  in  a  public,  charitable  in- 
stitution, or  other  place  of  similar  character.  Cory  v. 
Spencer  (Kan.  Sup.),  73  Pac,  920,  63  L.  R.  A.,  275; 
Powell  V.  SpacJcman  (Idaho),  65  Pac,  503,  54  L.  R.  A., 
378;  Wolcott  v.  Holcomb,  97  Mich.,  361,  56  N.  W.,  837, 
23  L.  R.  A.,  215;  Re  Francis  A.  Barry,  164  N.  T.,  18,  58 
N.  E.,  12,  52  L.  R.  A.,  831.  There  is  nothing  similar  to 
this  in  the  constitution  of  Tennessee. 

As  to  the  second  question:  Is  mandamus  the  proper 
remedy? 

If  it  should  be  hold  the  proper  remedy  and  that  it 
could  be  administered  without  having  before  the  court 
persons  whose  right  to  registration  is  brought  in  ques- 
tion, still,  it  would  be  impossible  to  apply  it  in  the  pres- 
ent case,  because  the  name  of  not  one  of  the  persone 
complained  of  is  set  forth  in  the  pleadings,  or  appears 
in  the  record.    They  are  referred  to  merely  under  the 
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general  designation,  as  residents  op  members  of  the  Sol- 
diers' Horned  We  have  held  that  some  of  these  (or, 
rather,  persons  answering  to  the  description  contained 
in  classes  3  and  4,  supra)  might  be  properly  registered, 
but  their  names  do  not  appear,  nor  do  the  names  of  those 
improperly  registered,  and,  if  the  peremptory  writ  of 
mandamus  should  be  awarded,  it  would  be  impossible 
to  so  frame  it  as  to  communicate  to  the  officers  who 
would  have  to  act  under  it  the  particular  names  to  be 
stricken.  An  entirely  new  investigation  would  have  to 
be  made,  with  a  view  to  ascertaining  and  setting  out  the 
names  to  be  stricken ;  that  is,  the  names  of  persons  fall- 
ing under  classes  1,  2,  5,  and  6,  supra.  The  writ  would, 
therefore,  have  no  element  of  finality,  and  would  be  im- 
I)Ossible  of  execution.  Webster  v.  Neivell,  66  Mich.,  503, 
33  N.  W.,  535;  Clayton  v.  McWilUams,  49  Miss.,  311; 
Merrell  on  Mandamus,  sec.  42.  But,  aside  from  this  con- 
sideration, even  if  the  names  appeared  in  the  record,  we 
could  not  lawfully  adjudge  the  rights  of  the  parties,  in 
resi)ect  of  the  certificates  claimed,  without  having  them 
before  the  court.  The  Code  ( Shannon's  Code,  sees.  5335, 
5337 )  makes  provision  for  the  presence  of  such  third  per- 
sons interested  in  mandamus  proceedings,  or  at  least  for 
the  service  of  notice  upon  them,  and  the  offer  of  an 
opportunity  to  defend. 

What  has  just  been  said  is  upon  the  assumption  that 
mandamus  would  lie,  but  a  careful  examination  of  our 
statutes  discovers  no  foundation  for  such  assumption. 
The  statutes  referred  to  are  codified  in  Shannon's  CJode, 
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sees.  1189  to  1219,  and  in  Shannon's  Supplement,  sees. 
1136  to  1377.  The  commissionerB  of  election  are  re- 
quired to  appoint  the  registrars  and  are  required  to  pur- 
chase and  furnish  at  the  expense  of  their  respective  coun- 
ties, all  such  books,  stationery,  etc.,  to  the  r^strars  of 
the  different  wards  and  districts  as  may  be  necessary  to 
the  proper  execution  of  the  duties  imposed,  in  accord- 
ance with  forms  to  be  furnished  by  the  State  comptrol- 
ler. 

The  duties  of  the  registrars,  so  far  as  necessary  to 
state  here,  are  as  follows : 

"Sec.  1195.  It  shall  be  the  duty  of  said  r^istrars  for 
civil  districts  and  wards,  respectively,  to  open  on  the 
days  designated  herein  for  registration,  in  some  conven- 
ient place  in  each  ward  or  civil  district  affected  by  this 
article,  an  oflice  for  the  registration  of  voters,  and  to 
be  at  their  offices  from  8 :00  o'clock  a.  m.  to  9 :00  o'clock 
p.  m.  for  the  purpose  of  registering  voters  and  furnishing 
to  voters  so  registered  certificates  of  such  registration, 
who  appear  in  their  own  proper  persons  before  saidregis^ 
trars,  and  are  registered  by  them  within  the  hours  and 
on  the  days  as  herein  provided." 

"Sec.  1197.  In  all  the  territory  wherein  voters  are,  by 
law,  required  to  register,  the  registrars  of  the  various 
wards  and  districts  shall  open  the  registration  books  on 
the  second  Monday  in  August,  1895,  and  on  the  second 
Monday  of  August  in  evei-y  second  year  thereafter,  and 
the  same  shall  be  kept  open  for  the  registration  of  voters 
for  ten  days,  not  counting  Sundays,  and  all  the  qualified 
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YOters  in  said  wards  and  districts  desiring  to  register 
as  voters,  shall  register  within  said  ten  days,  in  the 
manner  registration  is  required  by  law  to  be  made,  and 
the  r^istrars  shall  issue  certificates  of  registration,  as 
provided  by  law." 

"Sec.  1200.  All  persons  who  shall  have  registered  un- 
der the  provisions  of  this  article,  and  hereafter  change 
*  their  residence  by  removing  to  another,  either  within  or 
without  the  ward  or  district  where  registered,  shall  not 
be  qualified  to  vote  in  any  election  thereafter  held  with- 
out having  first  re-registered,  under  the  provisions  of 
this  article,  as  much  as  twenty  days  previous  to  any 
election  where  he  offers  to  vote;  and  the  registrars,  in 
such  case,  shall  take  up  and  cancel  the  certificate  for- 
merly issued  to  such  voter,  unless  the  same  has  been  lost 
or  destroved. 

"Sec.  1201.  The  registrars  of  the  various  wards  and 
districts  shall,  in  the  manner  required  by  law,  except 
that  no  advertisement  shall  be  necessary,  open  the  books 
of  the  wards  and  districts,  or  either  of  them,  for  the 
registration  of  voters  therein  previous  to  any  election 
to  be  held  in  any  ward  or  district  or  precinct  or  voting 
place  therein;  and  the  books  shall  be  kept  open  three 
days  for  registration,  and  the  said  registration  days  shall 
be  continuous,  and  the  books  closed  twenty  days  prev- 
ious to  the  election;  and  the  r^strars  shall,  upon  per- 
sonal application  of  voters,  register  such  voters  who  have 
not  previously  roistered  under  the  provisions  of  this 
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article,  and  re-register  those  who  have  changed  their  res- 
idence. 

"Sec.  1202.  In  all  cases  where  the  applicant  for  lus- 
tration is  not  personally  known  to  the  registrars  to  be  a 
legal  voter  in  the  civil  district  or  ward  in  which  he  ap- 
plies for  registration,  he  shall,  before  being  registered, 
answer  and  state  his  age,  place  of  residence,  stating  dis- 
trict or  ward,  road  or  street,  the'  number  of  his  house,  if 
numbered;  and,  if  not  numbered,  then  a  designation  of 
its  location ;  if  not  the  owner,  then  the  name  of  the  owner 
or  renter,  where  he  resides  or  boards,  the  time  of  his 
residence  in  said  State  and  district  or  city,  whether  mar- 
ried or  single,  his  avocation,  place  of  business,  or  where 
and  by  whom  employed,  the  State,  city,  or  district,  and 
post  office;  if  a  newcomer,  from  whence  he  came,  and  if 
a  foreigner,  when  and  where  naturalized;  has  he  been 
qualified  as  a  voter  by  judgment  or  decree  of  any  court; 
if  so,  when  and  by  what  court  reinstated. 

"Sec.  1203.  The  registrars  shall  keep  suitable  books 
in  which  the  statements  or  answers  of  such  applicants 
for  registration  shall  be  entered  by  them ;  and  the  said 
statements  or  answers  shall  be,  when  so  made  and  en- 
tered by  the  registrars,  sworn  to  by  such  applicant  or 
applicants  for  registration;  and  for  that  purpose  said 
registrars,  or  either  of  them,  are  empowered  to  admin- 
ister said  oath;  and  any  false  swearing  on  the  port  of 
any  applicant  for  registration,  as  to  the  statements  or 
answers  touching  his  qualification  to  vote,  as  herein  pro- 
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yided,  is  hereby  declared  to  be  perjury,  punishable  aa 
perjury,  in  other  eases  under  the  laws  of  the  State. 

"Sec,  1204.  The  registrars  shall  number  the  names  of 
voters  as  r^stered,  giving  the  color  of  each  voter  op- 
posite  his  name  on  the  registration  book,  and  shall  fur- 
nirti  to  each  voter  so  registered  a  certificate  of  his  r^s- 
tration  as  a  voter,  which  shall  be  numbered  correspond- 
ing w^ith  his  name  on  the  registration  book,  and  shall 
show  on  its  face  the  name  of  the  voter,  his  color,  the 
ward  or  district  in  which  he  resides,  and  that  he  is  en- 
titled to  vote  under  said  certificate  in  all  elections  held 
in  the  district  or  ward  within  two  years  from  the  last 
general  registration,  twenty  days  after  the  issuance  of 
the  same;  and  when  so  issued  or  delivered  to  the  voter, 
he  shall,  on  presentation  of  the  same  to  the  proper  of- 
ficer holding  the  election  in  the  ward  or  district  in  which 
said  voter  resides,  and  for  which  said  registration  was 
held,  be  entitled  to  vote  in  all  elections  during  the  time 
the  certificate  shows  his  qualification  to  vote,  unless,  on 
challenge,  it  be  shown,  by  proof,  to  the  satisfaction  of 
the  judges  holding  such  election,  that  the  certificate  was 
procured  by  fraud  or  perjury,  or  that  the  voter  has  re- 
moved from  the  ward  or  district  in  which  he  was  regis- 
tered; and  no  person  shall  be  entitled  to  vote  in  such 
ward  or  district  except  on  presentation  of  his  certificate 
as  a  voter,  as  hereinbefore  provided  for. 

"Sec.  1205.  The  registrars  in  each  district  and  ward 
shall,  immediately  after  the  r^istration  of  voters  for 
such  ward  or  district  is  closed,  keep  the  books  of  regis- 
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tration  open  for  public  inspection  at  the  office  of  regis- 
tration for  the  space  of  five  days;  and  if  any  errors  of 
a  purely  clerical  nature  are  discovered  during  said  time, 
the  same  shall  be  corrected  by  the  r^istrars. 

"Sec.  1206.  On  the  expiration  of  said  five  days,  the 
said  registrars  shall  make  affidavit  before  any  officer  in 
their  county  authorized  by  law  to  administer  oaths,  on 
their  book  of  registration,  immediately  following  the 
close  of  the  list  qt  names  of  registered  voters,  to  the 
correctness  of  their  registration,  and  that  they  have  in 
all  respects,  in  conducting  such  registration,  complied 
with  the  provisions  of  this  article ;  and  any  false  state- 
ment made  in  said  affidavit  is  hereby  declared  to  be  per- 
jury on  the  part  of  the  parties  making  the  same,  and 
punishable  as  perjury  in  other  cases. 

"Sec.  1207.  Said  book  or  books  of  registration,  when 
thus  completed,  shall  be  turned  over  by  the  registrars  to 
the  commissioners  of  registration  for  their  county  for 
safe-keeping,  and  said  commissioners  shall  thereafter  be 
held  responsible  for  the  same  as  in  case  of  other  public 
records." 

"Sec.  1209.  At  the  close  of  each  day's  registration 
the  registrars  shall  draw  a  heavy  black  line,  in  ink,  im- 
mediately under  the  last  name  registered  on  that  day, 
entirely  across  the  page  of  the  registration  book,  to  indi- 
cate the  completion  of  the  day's  registration. 

"Sec.  1210.  Any  registrar  of  votes  (voters)  willfully 
refusing  to  register  any  qualified  voter,  shall  be  liable  to 
indictment  by  the  grand  jury  for  a  misdemeanor  in  of- 
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flee,  and,  upon  conviction,  shall  be  sentenced  to  pay  a 
fine  of  not  less  than  ten  dollars  nor  more  than  one  hun- 
dred dollars,  or  imprisoned  in  the  county  jail  or  work- 
house for  not  less  than  ten  or  more  than  thirty  days,  or 
both,  at  the  discretion  of  the  court" 

"Sec.  1212.  If  the  registrars  disagree  as  to  the  right 
of  an  applicant  to  be  registered  as  a  voter,  they  shall 
register  his  name  and  issue  to  him  a  certificate  as  in 
other  cases,  writing  across  the  face  of  the  certificate  the 
words,  The  registrars  disagree,'  and,  in  such  case,  the 
applicant  may  take  such  certificate  to  the  board  of  com- 
missioners of  registration,  who  shall  determine  the  ques- 
tion of  disagreement,  and  indorse  on  the  certificate  the 
words,  ^approved,'  or  'disapproved,'  as  they  may  decide, 
and  the  holder  of  such  certificate  shall  not  be  entitled  to 
vote  on  such  certificate  unless  the  word  'approved'  is 
indorsed  on  the  same,  and  signed  by  the  majority  of 
said  board  of  commissioners. 

"Sec.  1213.  In  case  of  the  temporary  absence  of  a 
duly  appointed  registrar  on  any  of  the  days  fixed  for 
registration  by  this  article,  from  sickness  or  other  cause, 
he  (and  on  his  failure  to  do  so,  the  commissioners  of 
registration)  shall  select  a  person  from  the  political 
party  to  which  he  belonged  to  act  for  him  and  in  his 
stead  during  such  temporary  absence;  and,  should  any 
duly  appointed  registrar  willfully  refuse  to  act  on  any 
registration  day,  as  herein  provided  for,  the  registrar 
not  refusing  shall  have  power  to  supply  his  place  by  ap- 
pointment of  another  registrar,  to  assist  him,  from  the 
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same  political  party  to  which  the  declining  member  be- 
longs, which  appointment  shall  continue  until  the  board 
of  commissioners  supply  the  place  by  another  regular 
appointment:  provided,  that  in  each  case  an  oath,  the 
same  as  taken  by  regular  registrars,  shall  be  adminis- 
tered to  such  temporary  registrars  by  any  officer  of  his 
county  authorized  to  administer  an  oath. 

"Sec.  1214.  The  said  registrars  provided  for  in  this 
article,  before  entering  upon  the  duties  imposed  upon 
them,  shall  take  and  subscribe  to  the  following  oath: 
*I  do  solemnly  swear  (or  affirm)  that  I  will  faithfully 
and  impartially  keep  the  register  of  voters  in  my  dis- 
trict (or  ward) ;  that  I  will  not  knowingly  roister  or 
allow  to  be  registered,  any  person  not  a  l^ally  qualified 
voter,  and  that  I  will  not  knowingly  prevent  any  person 
from  registering  who  is  a  legally  qualified  voter.' " 

"Sec.  1217.  On  the  day  of  any  election  held,  the  reg- 
istrars for  each  district  or  voting  precinct  shall  appear 
at  the  place  of  holding  said  election,  with  the  books  in 
which  said  voters  are  numbered,  together  with  a  copy 
of  the  same,  which  shall  be  evidence  of  registration,  and 
they  shall  occupy  a  place  inside  the  polling  precincts, 
and  as  each  voter  therein  registered  shall  vote,  said  reg- 
istrars shall  check  off  or  mark  said  voter;  and  said 
registrars  shall  make  a  copy  of  said  voters  checked  off, 
and  return  the  same  to  the  officer  holding  the  election, 
who  shall  file  the  same  with  the  election  returns,  for 
which  service  each  registrar  shall  be  paid  by  the  county 
the  sum  of  one  dollar  per  day ;  but  in  no  event  shall  a 
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failure  of  registrars  to  attend  and  check  the  voters,  ren- 
der void,  in  any  instance,  the  election. 

"Sec.  1218.  In  districts  or  wards  having  more  than 
one  voting  place,  the  registrars  of  such  district  or  ward 
shall  furnish  to  the  judges  of  election  at  such  additional 
voting  place,  a  certified  copy  of  the  registration  list,  or 
books,  of  such  district  or  ward,  and  said  judges  shall 
perform  the  duties  of  registrars  on  the  day  of  election, 
as  above  provided;  such  list  shall  be  filed  with  the  elec- 
tion returns,  and  made  a  part  thereof.  In  checking  off 
the  name  of  the  voter,  after  he  haa  voted,  the  registrars 
or  judges  shall  writ^  opposite  the  name  of  the  voter  the 
word  Vot^^  and  the  numt)er  of  his  vote. 

"Sec.  1219.  The  registrars  shall  note  the  fact  of  the 
death  and  removal  of  voters  upon  the  books  of  their 
wards  and  districts  when  the  facts  are  made  satisfactor- 
ily to  appear.^^ 

It  is  observed  that  no  power  of  revision  of  the  work 
done  is  conferred  upon  the  registrars  after  the  expira- 
tion of  the  five  days  (section  1205)  allowed  for  the  cor- 
rection of  clerical  errors.  After  the  expiration  of  thiia 
period  the  books  are  to  be  deposited  with  the  commis- 
sioners (section  1207)  for  safe-keeping,  and  they  do  not 
again  come  into  the  hands  of  the  registrars  until  the 
day  of  election,  and  then  only  for  the  purposes  mentioned 
in  section  1217;  with  the  exception  that  they  may  again 
receive  the  books  temporarily  from  thecommissionersfor 
the  purpose  of  making  the  supplementary  registration 
provided  for  in  section  1201,  or  for  the  performance  of 
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the  duties  prescribed  by  sections  1218  and  1219.  In  all 
this  we  find  no  power  of  revision  in  the  registrars  such 
as  is  required  for  the  purposes  of  the  mandamus  sought 
in  this  case;  the  statutes  likewise  show  a  total  absence 
of  such  power  in  the  commissioners  of  election.  In  Eng- 
land, and  in  some  of  the  States  of  the  Union,  special  pro- 
visions upon  this  subject  are  furnished  by  the  statutes  in 
those  jurisdictions.  Paine  on  Elections,  sees.  351-356; 
15  Cyc.  PI.  &  Pr.,  p.  307 ;  10  Am.  &  Eng.  Ency.,  p.  613. 
No  such  provision,  however,  as  shown  above  appears 
in  our  statutes.  The  writ,  of  mandamus  cannot 
supply  them.  The  writ  lies  to  do  what  ought  to 
be  done  and  not  to  undo  what  ought  not  to  hare  been 
done.  White's  Creels  Turnpike  Co.  v.  Marshall^  2  Baxt.^ 
104 ;  Merrell  on  Mandamus,  sees.  42  and  43.  "The  writ 
of  mandamus  never  creates  any  new  authority,  nor  does 
it  confer  a  power  which  did  not  exist  before.  It  does 
not  make  duties,  but  lies  to  compel  a  party  to  do  what 
is  his  duty  without  the  writ."  Id.,  sec.  50.  In  the  case 
cited  from  2  Baxt.  it  is  said :  "A  mandamus  cannot  be 
granted  where  it  would  be  unavailing,  for  the  want  of 
power  in  the  defendants.  ...  If  the  defendants 
have  exercised  the  power  vested  in  them,  and  have  not 
the  right  and  power  to  review  their  own  acts  and  undo 
them,  the  writ  should  be  refused  as  vain  and  fruitless." 
In  State  v.  Miller,  1  Lea^  596,  606,  607,  it  is  said :  "The 
case  must  be  one  where,  at  the  time  the  mandamus  issued 
to  the  officer  or  inferior  tribunal,  the  officer  is  in  condi- 
tion to  comply  with  the  mandate ;  the  case  must  be  still 
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before  the  judge,  if  it  be  directed  to  a  judicial  officer 
for  adjudication;  if  to  a  ministerial  offtcep,  it  must  be 
where  he  is  under  obligations  at  the  time  to  perform 
the  act  sought  to  be  accomplished.'^ 

The  writ  of  mandamus  must  therefore  be  denied  in 
this  case. 

Our  election  laws,  we  feel  bound  to  say,  would  be 
in  a  deplorable  state,  if  they  provided  no  means  for 
the  correction  of  the  unlawful  padding  of  registration 
lists,  such  as  we  see  in  the  present  cafie.  They  do,  how- 
ever, provide  a  remedy.  In  section  1204,  supra,  it  is 
provided  that  it  shall  be  a  ground  of  successful  chal- 
lenge at  the  polls  if  it  be  "shown  by  proof  to  the  satisfac- 
tion of  the  judges  holding  such  election,  that  the  cer- 
tificate was  procured  by  fraud  or  perjury."  If  the  reg- 
istrars, say  at  Bristol,  should  admit  to  registration  non- 
residents, people  just  over  the  line,  residents  of  Virginia, 
it  would  be  no  less  a  fraud  upon  the  elective  franchise, 
if  both  the  r^istrars  and  such  nonresidents  were  aware 
of  the  fact  of  the  nonresidence.  So,  if  the  registrars  at 
Johnson  City  admitted  to  registration,  either  knowing- 
ly or  ignorantly,  people  residing  in  the  Soldiers'  Home, 
who  are  as  truly  nonresidents  of  the  State  as  persons  liv- 
ing in  Virginia  or  Kentucky,  that  would  be  a  fraud — 
a  fraud  in  law,  if  done  ignorantly,  a  fraud  in  fact,  if 
done  with  knowledge  on  the  part  of  either  the  applicant, 
or  of  the  registrars,  and  the  fraud  would  be  intensified 
if  meditated  by  the  applicant  and  connived  at  by  the 
registrars.    In  either  event  it  would  be  a  ground  of  chal- 
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lenge  under  section  1204,  which  it  would  be  the  duty  of 
the  judges  of  election  to  entertain. 

A  different  construction  of  the  statutes  would  place 
it  within  the  power  of  evilly-disposed  persons  in  border 
counties,  just  prior  to  our  recurring  elections,  to  load 
the  registration  lists  with  the  names  of  nonresidents, 
who,  armed  with  certificates  of  registration,  would  have 
an  unimpeachable  title  to  the  ballot,  with  the  result  that 
the  citizens  of  the  State  would  be  compelled  to  witness 
the  corruption  and  prostration  of  the  elective  franchise 
without  power  of  prevention  or  correction. 

The  peremptory  writ  of  mandamus  must,  however,  be 
denied  in  the  present  case,  on  the  grounds  already  stated. 
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Eahnbst  Powers  v.  State. 
'{Knoxville.    September  Term,  1906.) 

1.     KUKDBB     nr     THB     WOLBT     DSOBBB.     Evidence   held 
ineuiflcient  to  warrant  a  conviction. 
Evidence  held  hisufflclent  to  warrant  a  conviction  of  murder  In 
the  first  degree.     (Post,  pp.  366-368.) 

8.    OHABOB     OF     COUBT.     Should  not  state  facts  as  proven, 
hut  leave  them  to  the  Jury  in  a  criminal  case. 
The  trial  Judge  In  a  criminal  case  should  not  state  to  the  Jury 
any  fact  as  one  proven,  hut  should  leave  all  of  the  facts  to  the 
Jury.     iPoai,  p,  369.) 

8.    SAMB.     Same.     But  charge  assuming  uncontroverted  facts 
as    proven   is    not  reversihle    error,   where  not  prejudicial. 
But  where  the  facts  stated  in  the  charge  as  proven  were  uncon- 
troverted, and  the  accused  was  not  prejudiced  by  the  statement 
made,  the  error  is  not  a  reversible  one.     (Post,  p.  369.) 

4.  SAMB.  Objection  to  charge  formallj  made  without  assign- 
ment of  reason  or  citation  of  authority  will  not  be  consid- 
eredy  when. 

Objection  to  an  instruction  in  the  charge  of  the  court  not  pressed 
upon  appeal,  but  made  merely  pro  forma,  without  the  assign- 
ment of  any  ground  or  the  citation  of  any  authority  in  support 
thereof,  will  not  be  considered  by  the  supreme  court  (Post,  p. 
369.) 

6.  SAMB.  T6o  narrow  as  to  character  of  defendant  put  in  ev- 
idence is  not  reversible  error  where  there  was  no  special  re- 
quest for  further  specific  instructions. 
The  character  of  the  accused,  when  put  In  evidence  by  himself, 
should  be  considered  as  bearing  upon  every  issue  in  the  case 
in  determining  whether  there  was  a  reasonable  doubt  of  his 
guilt,  and  a  charge  that  his  character  might  be  looked  to  in 
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Judging  of  his  purpose  and  Intention  at  the  time  of  the  killing 
Is  objectionable  as  being  too  narrow,  but  is  not  reyersible  errcHr 
where  there  was  no  special  .request  for  further  specific  in- 
structions.   iPost,  pp.  369-371.) 

Cases  cited  and  approved:  Roman  y.  State,  1  Shan.  Tenn.  Gas., 
470,  472;  Fbelan  y.  State,  114  Tenn.,  483,  507. 

6.  SAKE.  Same.  Keagemess  as  to  dying  declarations  la  not 
reyersible  error  in  the  absence  of  a  special  request  formidat- 
ing  the  instructions  desired. 

The  meagerness  of  an  instruction  that  dying  declarations  made 
by  the  deceased  were  entitled  to  the  same  weight  and  sanctity 
as  evidence  testified  to  under  oath,  given  in  answer  to  a  general 
request  to  charge  upon  the  subject  of  dying  declarations  is  not 
ground  for  reversal,  in  the  absence  of  a  special  request  form- 
ulating the  fuller  instruction  desired.    (Past,  pp,  371-372.) 

7.  8AMB,  Failure  to  charge  as  to  offenses  included  in  indict^ 
ment  for  murder  where  there  is  no  evidence  applicable  to 
them  is  not  reversible  error. 

The  court's  failure  to  charge  upon  the  law  applicable  to  involun- 
tary manslaughter,  assault  and  battery,  and  simple  assault,  in- 
cluded in  the  indictment  for  murder  in  the  first  degree,  is  not 
prejudicial  to  the  accused,  and,  therefore,  not  reversible  error, 
where  there  was  no  evidence  applicable  to  such  offenses. 
(Post,  p.  372.) 

Cases  cited  and  approved:  Good  v.  State,  1  Lea,  293;  State  y. 
Hargrove,  18  Lea,  178,  184;  State  v.  Parker,  13  Lea,  221;  Tar- 
vers  y.  State,  90  Tenn.,  485. 

8.  CBIMINAL  LAW.  Character  of  the  accused  is  that  at  and 
before  the  offense,  and  not  a  reputation  subsequently 
acquired. 

The  reputation  of  the  accused  upon  the  subject  of  quietness  and 
good  citizenship  available  for  or  against  him  in  a  criminal 
case,  when  he  has  put  his  character  in  issue,  is  that  which 
he  bore  at  and  before  the  commission  of  the  act  for  which  he  is 
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irat  on  trial,  not  a  reputation  subsequently  acquired  or  created 
for  or  against  him.    {Post,  pp.  372-374.) 

Cases  cited  and  approved:  Lea  y.  State,  94'  Tenn.,  495,  497; 
Moore  y.  State,  96  Tenn.,  209,  218;  State  y.  Johnson,  60  N.  C, 
151.  152. 

9.  SAKE     Same.    Case  in  Judgment. 

It  is  error  to  permit  a  character  witness  to  state  that  after  the 
homicide  he  heard  reports  that  the  accused  had  run  his  step- 
father away  from  home  with  a  knife,  had  threatened  to  kill  an- 
other school-teacher  besides  the  deceased,  and  had  lain  in  wait 
for  him  with  a  shotgun.    (Pewi,  pp.  372-374.) 

10.  SAKE.     Same.     Accused  cannot  be  impeached  as  a  witness 
by   subsequently  reputed  specific  acts  of  viciousness,  when. 

Where  the  accused  testifies  in  his  own  behalf  and  puts  his  char- 
acter in  issue,  evidence  of  reports  of  the  commission  of  specific 
acts  of  viciousness  coming  to  the  impeaching  witness  after  the 
homicide  is  inadmissible  to  impeach  the  accused  as  a  witness. 
{Post,  pp.  374-380.) 

Cases  cited  and  approved:  Gilliam  v.  State,  1  Head,  38;  State  v. 
Beckner  (Mo.),  91  S.  W.,  892,  3  L.  R.  A.  (N.  S.),  536,  and  cita- 
tions therein. 

11.  SAME.     Accused  cannot  be  impeached  as  a  witness  by  test- 
imony of  other  witnesses  as  to  specific  acts,  when. 

The  character  of  the  accused  as  a  witness  in  his  own  behalf  can- 
not be  impeached  by  proof  of  special  instances  of  other  crimes 
attempted  or  committed,  because  special  matters  cannot  be 
proved  against  a  witness  by  third  persons,  but  such  inquiry 
must  be  confined  to  matters  of  general  reputation.  (Post,  p, 
379.) 

Cases  cited  and  approved:  Ford  v.  Ford,  7  Humph.,  92,  100-102; 
Gilliam  v.  State,  1  Head,  39;  Merriman  v.  State,  3  Lea,  894; 
Zanone  v.  State,  97  Tenn.,  101,  115. 
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18.  BAKE.  But  accused  may  be  impeached  as  a  witnen  by 
questions  asked  him  as  to  specific  acts,  but  the  inquiry  is 
closed  with  his  denial. 
But  the  accused  as  a  witness  in  his  own  behalf  may  be  question- 
ed on  cross-examination,  like  any  other  witness,  concerning  in- 
dependent matters  of  a  kind  to  impeach  his  character  for  truth- 
fulness or  general  moral  character,  or  for  the  purpose  of  test!- 
ing  his  own  trustworthiness,  but  the  inquiry  must  pause  with 
his  denial.    {Post,  p.  879.) 

« 

Gases  cited  and  approved:     Zanone  v.  State,  97  Tenn.,  101,  115; 
Ryan  y.  State,  97  Tenn.,  206.  213. 


BHOM  McMINN. 


Appeal  in  error  from  the  Circuit  Court  of  McMinn 
County.^GEOEGE  L.  Burke,  Judge, 

BuBKETT,  Mansfield  &  Miller,  James  Collins  and 
Lewis  Shepherd,  for  Powers. 

Attorney-General  Gates,  Young  &  Lasateb,  E.  B. 
Madison  and  E.  L.  Boberts,  for  State. 


Me.  Justice  Neil  delivered  the  opinion  of  the  Court 

The  plaintiflE  in  error  was  indicted  in  the  circuit  court 
of  McMinn  county  for  the  murder  of  one  Elbert  Watten- 
barger,  was  convicted  of  murder  in  the  first  degree,  and 
was  sentenced  to  confinement  in  the  State  penitentiary 


9  Gates]         SEPTEMBER  TERM',  1906.  367 

Powers  V.  State. 

for  the  term  of  his  natural  life.    From  this  judgment  he 
has  appealed,  and  has  here  assigned  CTTors. 

The  plaintiff  in  error  at  the  time  of  the  homicide  was 
a  boy  of  between  fifteen  and  sixteen  years  of  age  and 
attended  the  school  over  which  Mr.  Wattenbarger  pre- 
sided. The  afternoon  before  the  homicide  plaintiff  in 
error  and  another  student,  Charlie  Stanton,  a  little  boy 
between  twelve  and  thirteen  years  of  age,  had  been 
engaged  in  throwing  stones  at  each  other,  with  the  re- 
sult that  the  latter  was  struck  with  a  stone  and  knocked 
down.  The  father  of  the  little  boy  complained  the  next 
morning  to  Mr.  Wattenbarger,  and  after  school  was  op- 
ened Mr.  Wattenbarger  called  up  Charlie  Stanton  and 
the  plaintiff  in  error,  and  questioned  them  about  the  in- 
cident before  referred  to,  and  sought  to  make  the  boys 
promise  that  they  would  not  throw  stones  any  more. 
Charlie  Stanton  readily  promised.  The  plaintiff  in  er- 
ror, however,  would  only  make  a  conditional  promise. 
According  to  the  testimony  of  the  witnesses  for  the 
State,  he  said  that  it  would  depend  upon  circumstances 
whether  he  threw  stones  or  not  According  to  the  witr 
nesses  for  the  plaintiff  in  error,  he  said  that  it  would  de- 
pend upon  circumstances;  if  others  did  not  throw  stones 
at  him,  he  would  not  at  them.  •  The  teacher,  not  being 
satisfied  with  this  conditional  promise,  sat  a  moment 
with  his  head  leaned  upon  his  hands,  as  if  in  thought, 
and  then  stepped  to  the  window  and  looked  out,  and 
returned  to  the  platform  where  his  seat  was,  and  said 
to  the  plaintiff  in  error  that  he  must  whip  him,  and 
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commanded  him  to  rise.  The  plaintiflf  in  error  arose 
and  stood  before  him.  They  were  then  very  close  to- 
gether. The  teacher  raised  his  switch  and  struck  the 
plaintiff  in  error  one  blow  over  the  shoulder.  Prom  this 
point  onward  the  testimony  is  conflicting.  According  to 
the  witnesses  for  the  State,  plaintiff  in  error,  after  re- 
ceiving the  first  blow  mth  the  switch,  raised  his  left 
hand  and  endeavored  to  catch  the  siivdtch,  and  at  the 
same  time  drew  his  right  hand  from  his  pocket  with  a 
knife  in  it.  The  teacher,  on  seeing  the  knife,  exclaimed 
vigorously,  "You !''  and  threw  out  his  left  hand  as  if  to 
ward  off  the  expected  blow  from  the  knife,  but  did  not 
succeed  in  doing  so.  His  left  hand,  with  which  he  was 
attempting  to  protect  himself,  passed  above  the  arm  of 
plaintiff  in  error  and  struck  the  latter  over  the  eye,  turn- 
ing his  head  slightly  around.  Plaintiff  in  error  about 
the  same  time  stabbed  the  teacher  in  the  heart,  from 
which  wound  he  died  within  an  hour  or  so  afterwards. 
According  to  the  evidence  of  the  witnesses  for  plaintiff  in 
error,  the  teacher  struck  the  plaintiff  in  error  several 
times  with  the  switch  and  broke  it,  and  then  struck  him 
with  his  fist,  and  during  the  progress  of  this  beating  the 
boy  stabbed  him  with  a  pocketknife. 

We  shall  not  discuss  the  evidence,  or  decide  which 
view  we  think  is  supported  by  the  weight  of  the  testi- 
mony, further  than  to  say  that  we  do  not  think  the  evi- 
dence makes  out  a  case  of  murder  in  the  first  degree. 

Before  passing  to  an  assignment  upon  a  question  of 
law  which  we  think  presents  a  reversible  error,  we  shall 
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consider  other  assignments  proper  to  be  passed  on  in 
view  of  the  new  trial  that  must  be  granted. 

It  is  said  that  the  trial  judge  committed  error  in  mak- 
ing the  following  statement  to  the  jury  in  the  course 
of  his  charge : 

"There  are  a  number  of  admitted  facts  in  this  record, 
to  wit:  That  the  tragedy  occurred  in  McMinn  county 
and  prior  to  the  finding  of  the  indictment  in  this  case, 
that  deceased  was  at  the  time  teaching  school  in  this 
county  at  Tranquillity  Schoolhouse,  that  defendant  was 
a  pupil  in  his  school,  and  that  the  tragedy  grew  out  of 
the  teacher^s  chastisement  of  the  defendant  as  a  pupil  in 
his  school." 

The  trial  judge  in  a  criminal  case  should  not  state 
to  the  jury  any  fact  as  one  proven,  but  should  leave  all 
of  the  facts  to  the  jury.  However,  the  facts  stated  were 
not  controverted  in  the  record,  and  we  can  see  that  no 
injury  was  done  by  the  statement  made,  and  for  this  rea- 
son the  error  Avas  not  reversible. 

Objection  is  made  to  the  instruction  which  the  trial 
judge  gave  upon  the  subject  of  the  right  of  a  school- 
master to  chastise  his  pupils  in  a  reasonable  manner  for 
insubordination,  but  jio  ground  is  assigned  in  support 
of  the  objection,  and  no  authority  cited,  and  it  is  not 
pressed,  but  made  merely  pro  forma.  We  need  not,  there- 
fore, give  it  further  consideration. 

It  is  insisted  the  trial  judge  erred  in  charging  the 
jury  as  follows : 
117  Tenn— 24 
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"Defendant  has  put  his  character  in  evidence,  which 
he  alone  could  do,  and  it  may  be  looked  to  in  judging  of 
the  defendant's  purpose  and  intention  at  the  time  of  the 
killing.^^ 

The  objection  made  is  that  the  defendant's  character 
was  a  witness  in  his  favor  upon  every  issue  in  the  case, 
and  that  the  trial  judge  should  not  have  limited  its  effect 
"to  his  purpose  and  intention  at  the  time  of  the  kill- 
ing." 

In  Roman  v.  State,  1  Shan.  Tenn.  Cas.  470,  472,  it  is 
said :  "The  defendant  is  always  entitled  to  the  benefit 
of  his  good  character,  and  a  jury  may  look  to  this,  with 
the  other  evidence,  to  see  if  there  is  a  reasonable  doubt 
of  his  guilt." 

In  4  Elliott  on  Evidence,  sec.  2721,  it  is  said :  "It  is 
now  well  settled  in  most  jurisdictions,  contrary  to  some 
of  the  older  decisions,  that  evidence  of  good  character  is 
admissible  and  entitled  to  consideration  on  the  question 
of  guilt  along  with  the  other  evidence,  not  only  in  doubt- 
ful cases,  or  cases  in  which  the  other  evidence  is  of  itself 
contradictory  or  unconvincing,  but  also  in  all  proper 
cases,  no  matter  whether  the  other  evidence,  in  and  of 
itself,  is  apparently  conclusive  or  inconclusive." 

In  section  3039  of  the  same  book  it  is  said:  "It  is 
the  general  rule  that  the  defendant's  good  character  or 
reputation  for  peace  and  quiet  is  admissible  in  his  favor. 
But  the  evidence  must  be  confined,  in  general,  to  the 
trait  involved  *in  the  crime  charged,  and  it  has  been 
held  that  the  defendant  cannot  show  his  good  character 
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and  conduct  subsequent  to  the  commission  of  the  crime. 
Thns^  it  has  been  held  that,  although  evidence  of  the 
previous  good  character  for  peace  and  quietness  of  the 
defendant  is  admissible,  evidence  of  his  previous  moral 
character  is  not.  And  whether  the  accused  is  a  brave 
man  or  a  coward  has  been  held  to  be  immaterial  on  a 
larial  for  murder." 

The  charge  of  the  circuit  judge  should  have  been 
broader  upon  the  subject;  but,  in  the  absence  of  a 
special  request,  ve  do  not  think  that  his  failure  to  give 
more  liberal  instructions  upon  this  subject  could  be 
treated  as  reversible  error.  Phelan  v.  State,  114  Tenn., 
483,  507,  88  8.  W.,  1040.  The  charge  upon  this  subject 
was  correct  as  far  as  it  went. 

It  is  next  insisted  that  the  charge  of  the  circuit  judge 
upon  the  subject  of  dying  declarations  was  too  meager. 
He  said  on  this  subject :  "Dying  declarations  made  by 
the  deceased  in  this  case  have  the  same  weight  and 
sanctity  as  evidence  testified  to  under  oath."  He  gave 
this  instruction  in  answer  to  a  general  request  upon 
the  part  of  counsel  to  charge  upon  the  subject,  but  no 
special  request  was  made  to  the  court  formulating  the 
instruction  desired.  We  are  of  opinion  that,  in  the  ab- 
sence of  such  si)ecial  request,  there  could  be  no  reversal 
on  the  meagerness  of  the  charge  upon  this  subject.  There 
was,  indeed,  no  question  as  to  the  fact  that  deceased  was 
fully  aware  of  his  impending  death,  or  of  the  good  char- 
acter of  the  deceased.  There  was  some  slight  contradic- 
tion  in  the  testimony   of  several  witnesses  who  were 
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present  as  to  what  was  said  by  deceased  upon  the  state 
of  the  boy's  mind  at  the  time  the  stabbing  was  done. 
However,  this  matter  would  fall  under  the  instructions 
previously  given  in  the  charge  concerning  contradictions 
in  the  evidence.  We  do  not  think  any  injury  was  done 
to  tlie  prisoner  by  the  meagerness  of  the  charge  upon  this 
subject. 

It  is  insisted  that  the  circuit  judge  erred  in  not  charg- 
ing upon  the  law  applicable  to  involuntary  man- 
slaughter, assault  and  battery,  an<J  simple  assault 
There  was  no  error  in  this  respect.  There  was  no  evi- 
dence that  would  have  justified  such  a  charge.  It  is 
true  that  the  general  rule  is  that  the  trial  judge  must 
charge  upon  every  offense  embraced  within  the  indict- 
ment; but  there  is  another  rule  to  the  effect  that  there 
will  be  no  reversal  for  his  failure  to  do  so,  when  this 
court  can  see  that  the  prisoner  suffered  no  injurj'  by 
reason  of  such  omission.  Oood  v.  State,  1  Lea,  293 ;  State 
V.  Ear  grove  y  13  Lea,  178,  184;  State  v.  Parker,  13  T-.ea, 
221;  Tarvern  v.  State,  90  Tenn.,  485, 16  S.  W.,  1041. 

On  the  trial  in  the  court  below  Steve  Bales,  a  witness 
for  the  State,  testified  on  cross-examination  to  the  good 
character  of  the  plaintiflF  in  error.  On  re-examination 
the  witness  was  permitted  to  state,  over  the  objection 
of  plaintiff  in  error,  that  since  the  occurrence  at  the 
schoolhouse,  the  homicide  of  Watt^nbarger,  he  had 
"heard  reports  that  the  Powers  lK>y  had  run  his  step- 
father away  from  home  with  a  knife,  and  had  threatened 
to  kill  another  school-teacher,  and  had  lain  in  wait  for 
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him  with  a  shotgun."  This  evidence  was  objected  to  on 
the  ground  that  the  reports  referred  to  had  not  been 
heard  until  after  the  killing  of  Wattenbarger.  The  ob- 
jection was  overruled,  and  the  plaintiff  in  error  except- 
ed. After  the  plaintiff  in  error  had  gone  upon  the  wit- 
ness stand  and  had  testified  in  his  own  behalf,  and  after 
other  witnesses  had  been  introduced  by  him  and  had 
testified  to  his  good  character,  the  State  was  permitted 
to  prove  by  two  of  these  witnesses,  C.  A.  Whaley  and 
Huff  Farrell,  on  cross-examination,  the  same  things  pre- 
viously shown  by  Bales.  Objection  was  made  by  plain- 
tiff in  error  on  the  same  ground,  but  this  was  overruled 
by  the  trial  judge.    This  action  is  assigned  as  error. 

This  testimony,  while  belonging  to  a  class  of  evidence 
which  would  be  competent  in  general  as  against  the  de- 
fendant's character  for  peace  and  quietness  and  good 
order,  offered  by  him  in  aid  of  his  defense  to  the  charge 
contained  in  the  indictment,  yet  was  not  competent  in 
the  present  ca«e,  because  the  matter  testified  to  came 
to  the  knowledge  of  the  witnesses  after  the  commission 
of  the  homicide  which  was  the  subject  of  investigation. 
The  reputation  which  a  defendant  has  made  upon  the 
subject  of  quietness  and  good  citizenship  available  for  or 
against  him  in  a  criminal  cause  when  he  puts  his  char- 
acter in  issue  is  that  which  he  bore  at  and  before  the 
taking  place  of  the  act  for  which  he  is  upon  trial,  not  a 
reputation  subsequently  acquired  or  created  for  or 
against  him.  A  different  view  would  put  a  premium 
on  the  manufacturing  of  evidence.     Lea   v.  State,  94 
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Tenn.,  495,  497,  29  S.  W.,  900 ;  Moore  v.  State,  96  Tenn., 
209,  218, 33  S.  W.,  1046 ;  State  v.  Johnson,  60  N.  C,  151, 
152 ;  1  Elliott  on  Evidence,  sec.  1 68,  note  144. 

Was  the  evidence  competent  for  the  purpose  of  im- 
peaching plaintiff  in  error  in  his  capacity  of  witness? 

When  the  prisoner  in  a  criminal  case  has  put  his 
character  in  issue  as  an  aid  to  his  defense,  and  has  also 
testified  in  his  own  bdialf,  and  haa  thus  subjected  him- 
self to  the  rules  which  apply  in  the  impeachment  of  wit- 
nesses and  those  which  apply  in  protecting  them  from 
such  attack,  and  the  particular  evidence  oflfered  is  for 
any  reason  incompetent  in  the  first  aspect,  a  very  per- 
plexing question  is  presented,  especially  in  jurisdictions 
such  as  our  own,  where  the  inquiry  as  to  a  witness'  repu- 
tation is  not  confined  to  truth  and  veracity  merely,  but 
ranges  over  his  whole  moral  character.  OUliam  v.  State, 
1  Head,  38,  73  Am.  Dec.,  161. 

A  recent  case  decided  by  the  supreme  court  of  Mis- 
souri, State  V.  Beckner,  91  S.  W.,  892,  3  L.  R.  A.  (N.  8.), 
535,  sheds  light  upon  the  question.  In  that  case  in  the 
trial  court  the  attorney  for  the  State  asked  the  follow- 
ing question:  "Do  you  know  the  general  reputation 
of  the  defendant  for  peace  and  quietness,  or  turbulence 
or  violence,  in  the  neighborhood  where  he  lives?*'  The 
prisoner  had  not  put  his  character  in  issue,  but  the  State 
insisted  that  the  evidence  was  competent,  because  he 
had  testified  as  a  witness  in  his  own  behalf,  and,  hav- 
ing done  so,  that  he  occupied  the  position  of  any  other 
witness^  and  was  subject  to  be  cross-examined  bb  to 
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any  matter  pertaining  to  the  issue,  and  might  be  con- 
tradicted and  impeached  as  anj'  other  witness,  and  tried 
by  the  same  tests ;  and  the  evidence  was  admitted  by  the 
trial  judge  on  these  grounds.  The  supreme  court  of  Mis- 
souri, after  stating  that  the  rule  in  that  jurisdiction  had 
long  been  that,  for  the  purpose  of  discrediting  a  wit- 
ness, the  opposite  party  was  not  restricted  to  inquir- 
ing into  the  general  reputation  of  the  witness 
for  truth  and  veracity,  but  might  inquire  into  the 
witness'  moral  character  generally,  observed  that  there 
w^ere  thus  presented  two  well-defined  rules  in  apparent 
conflict;  that,  when  a  defendant  is  permitted  to  testify 
as  a  witness  in  his  own  l>ehalf,  he  occupies  a  dual  posi- 
tion, that  of  accused  and  that  of  witness;  that,  unless 
the  defendant  has  first  offered  evidence  of  good  character 
in  exoneration  of  the  crime  charged,  the  State  has  no 
right  to  attack  his  character  as  bad;  that,  even  when 
this  is  the  case,  the  approved  rule  is  that  both  the  de- 
fendant and  the  State  are  restricted  to  evidence  as  to  his 
character  pro  and  con  as  to  the  specific  trait  involved  in 
the  controverted  act  or  offense;  that  the  ground  upon 
which  such  testimony  is  admissible  is  that  good  char- 
acter tends  to  lessen  the  probability  of  guilt;  that,  on 
the  other  hand,  the  defendant,  in  his  character  as  a 
witness,  is  not  permitted  to  offer  his  good  character  in 
evidence  to  corroborate  his  testimony,  until  it  has  been 
attacked  by  the  State.    The  court  then  proceeded: 

"The  difficulty  arising  out  of  the  foregoing  rules,  when 
a  statute  like  ours  permits  a  defendant  in  a  criminal 
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prosecution  to  testify  in  his  own  behalf,  has  been  en- 
countered by  the  courts  of  last  resort  in  many  of  the 
States^  as  it  was  in  this  court  in  State  v.  Clinton,  67 
Mo.,  380,  29  Am.  Rep.,  506. 

"In  Locl^ard  v.  Com,,  87  Ky.,  201,  8  S.  W.,  266,  under 
a  statute  very  similar  to  ours  on  this  subject,  the  defend- 
ant testified  in  his  own  behalf,  but  offered  no  evidence  as 
to  his  character.  The  commonwealth  then  introduced 
several  witnesses,  who  were,  over  the  appellant's  objec- 
tion, permitted  to  testify  that,  while  they  knew  nothing 
of  defendant's  character  for  truthfulness,  yet  his  general 
moral  character  was  bad.  In  Kentucky,  as  in  this  State, 
it  had  been  decided  at  an  early  day  that  evidence  of  the 
general  moral  character  of  a  witness  was  admissible 
upon  the  ground,  as  was  said  in  the  case  of  Tacket  v. 
May,  3  Dana,  80,  that  a  witness  whose  moral  character 
is  bad  is  not  as  credible  as  one  whose  moral  character 
is  good.  Holt,  J.,  speaking  for  the  whole  court,  dis- 
cussed the  effect  of  the  statute,  in  view  of  the  settled 
rule  of  decision  in  that  State  that  the  general  bad  char- 
acter of  any  witness  might  be  shown  to  impeach  him. 
He  met  tJie  objection,  urged  by  many  law  TiTiters  and 
many  able  judges,  that  impeachment  of  the  general 
moral  character  of  a  defendant  as  a  witness  would  aflfect 
him  as  a  defendant,  and  would  violate  the  rule  that  until 
he  put  his  character  in  issue  the  State  could  not  assail 
it,  and  said,  'When,  however,  the  defendant  becomes  a 
witness,  he  voluntarily  assumes  another  character,'  and 
reached  the  conclusion  that  public  policy  and  individual 
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safety  forbid  that  his  reputation  for  veracity  should  then 
be  beyond  inquiry;  that,  if  the  testimony  of  disinter- 
ested witnesses  may  be  impaired  and  destroyed  by  evi- 
dence of  general  bad  moral  character,  why  should  not 
defendant's  as  a  witness  be  open  to  a  like  attack?  The 
court  held  that  these  considerations  must  prevail,  over 
the  suggestion  that,  if  the  general  moral  character  of  the 
accused  when  he  becomes  a  witness  can  be  assailed,  it  is 
in  effect  a  violation  of  the  rule  that,  in  a  criminal  case, 
the  defendant  alone  can  put  it  in  issue. 

"Among  many  other  cases  the  court  expressly  consid- 
ered State. Y.  Clinton^  supra.  In  Alabama,  as  in  this 
State,  the  rule  of  decision  has  long  been  that  a  witness 
might  be  impeached  by  assailing  his  general  moral  char- 
acter, and,  when  a  defendant  offers  himself  as  a  wit- 
ness, he  is  subject  to  impeachment  by  assailing  his  gen- 
eral moral  character ;  but  it  is  held  by  the  supreme  court 
of  that  State  in  Clarke  v.  State,  78  Ala.,  474,  56  Am.  Rep., 
45,  that,  when  it  was  said  that  his  general  moral  char- 
acter could  be  imi>eached,  only  so  much  of  his  moral 
character  as  reflected  on  his  credibility  as  a  witness  was 
open  to  assault  by  the  State  in  the  first  instance ;  and  in 
Dolan  V.  State,  81  Ala.,  loc.  cit.  19,  1  South,  713,  after 
citing  Clarke  v.  State,  as  showing  that  only  so  much  of 
his  moral  character  as  reflected  on  his  credibility  as  a 
witness  was  open  to  assault  by  the  State  in  the  first 
instance,  it  is  said :  *A  character  for  violence  or  turbu- 
lence sheds  no  light  upon  the  credibility  of  a  witness, 
and  such  testimony  was  not  admissible,  unless  the  de- 
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fendant  had  first  put  his  character  for  peace  in  issue.' 
Wliatever  may  have  been  the  diflferences  in  this  court  as 
to  whether  certain  specific  traits  of  immorality  affected 
the  credibility  of  a  witness,  it  is  clear  that  the  case  of 
State  V.  Shields,  13  Mo.  236, 53  Am.  Dec.,  147,  which  is 
the  foundation  of  the  rule  that,  in  impeaching  a  witness, 
the  inquiry  may  extend  to  his  moral  character  generally, 
is  predicated  upon  the  ground  that  loss  of  moral  prin- 
ciple evidenced  by  the  practice  of  a  particular  vice  af- 
fects his  credibility.  But,  accepting  this  as  an  estab- 
lished rule,  was  it  competent  for  the  State  to  assail  the 
defendant's  character  before  he  placed  his  character  in 
issue,  by  proving  that  he  was  a  violent  and  turbulent 
man?  As  we  have  already  seen,  the  Alabama  court, 
while  adopting  the  rule  that,  when  the  defendant  offered 
himself  as  a  witness,  he  could  be  impeached  by  proving 
his  general  bad  character  for  morality,  yet  rejected  evi- 
dence in  a  homicide  case  of  the  character  for  violence  or 
turbulence  as  casting  no  light  on  his  credibility.  It 
will  be  observed  that  the  question  propounded  to  the 
impeaching  witnesses  in  this  case  did  not  involve  his 
general  reputation  for  truth  and  veracity,  nor  his  general 
reputation  for  immorality,  but  was  confined  to  the  spe- 
cific  charge  as  to  his  reputation  of  being  a  violent  and 
turbulent  man.  This  evidence,  we  think,  was  not  direct- 
ed to  the  impeachment  of  the  defendant  in  his  character 
as  a  witness,  but  was  direct  evidence  tending  to  impeach 
his  character  as  a  defendant  only  for  turbulence  and 
violence,  ^lien  he  had  not  put  his  character  in  issue," 
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We  are  of  opinion  that  the  views  expressed  in  the  fore- 
going excerpt  are  sound,  and  therefore  that  the  evidence 
offered  and  admitted  in  the  present  case  in  favor  of  the 
State  was  incompetent  for  the  purpose  of  impeaching  the 
defendant  below  as  a  witness  in  his  own  behalf.  It  was 
also  incompetent  as  evidence  impeaching  the  character 
of  the  plaintiff  in  error  as  a  witness,  if  it  be  treated  as 
an  effort  to  prove  special  instances  of  other  crimes  at- 
tempted or  committed,  because  special  matters  cannot 
be  proven  against  a  witness  by  third  persons,  but  such 
inquiry  must  be  confined  to  matters  of  general  reputa- 
tion. Zanone  v.  State,  97  Tenn.,  101,  115,  36  S.  W., 
711,  35  L.  R.  A.,  556;  Ford  v.  Fwd,  7  Humph.,  92,  100- 
102 ;  Meniman  v.  State,  3  Lea,  394 ;  Oilliam  v.  State,  1 
Head,  39,  73  Am.  Dec.,  161 ;  2  Elliott  on  Evidence,  sec. 
978.  The  rule  is  different  when  the  defendant  himself 
is  asked  on  cross-examination  independent  matters  of  a 
kind  to  impeach  his  character  for  truthfulness,  or  gen- 
eral moral  character,  or  where  any  other  witness  is,  upon 
cross-examination,  asked  such  things  for  the  purpose  of 
testing  his  own  trustworthiness.  Zanone  v.  State,  supra, 
and  cases  cited  therein;  Ryan  v.  State,  97  Tenn.,  206, 
213,  et  seq.,  36  S.  W.,  930,  and  cases  cited ;  2  Elliott  on 
Evidence,  sec.  978.  But  in  such  cases  the  inquiry  must 
pause  with  the  witness'  denial,  since  the  main  issue  must 
not  be  obscured  and  lost  sight  of  in  the  pursuit  of  collat- 
eral inquiries. 

We  have  seen  that  for  the  reason  previously  given  the 
testimony    referred  to   was   incompetent  as   evidence 
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against  the  character  of  plaintiff  in  error  for  peace  and 
quietness.  Being  admissible  upon  neither  ground,  its 
admission  against  the  defendant  below  waB  error,  for 
which  the  judgment  must  be  reversed. 
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WiLUAM  Maxey  et  al.  v.  J.  Pike  Powers,  Jr.,  et  al. 
{KnoxviUe.     September  Term,  1906.) 

1.  OONSTITUTIONAIi  LAW.  Statute  redistricting  a  county  is 
not  invalid  because  the  districts  are  laid  off  in  inconvenient 
sizes  or  shapes,  and  are  disproportionate,  when. 
The  statute  (Acts  1903,  ch.  424),  abolishing  certain  districts  of 
Knox  county  and  tedistrictlng  the.  county,  is  constitutional 
and  valid,  though  the  districts  as  laid  off  in  the  statute  are 
disproportionate  in  area,  wealth,  and  population  and  of  shape 
inconvenient  to  their  inhabitants,  since  the  power  to  create 
the  districts  is  a  political  power  vested  in  the  legislative  de- 
partment to  be  exercised  in  its  discretion,  and  when  it  has  ex- 
ercised this  discretion  its  action  is  final  and  conclusive,  and  not 
subject  to  review  by  the  courts.    {Post,  pp.  386,  389-398.) 

Acts  cited  and  construed:     1903,  ch.  424. 

Constitution  cited  and  construed:  Art  6,  sec.  16;  art.  2,  sees. 
1  and  2. 

Cases  cited  and  approved:  Stewart  v.  Roberts,  1  Yerg.,  389; 
Maury  County  v.  Lewis  County,  1  Swian,  240;  Railroad  v.  Dav- 
idson County,  1  Sneed,  687;  Winston  v.  Railroad,  1  Baxt.,  73; 
Lipscomb  v.  Dean,  1  Lea,  546;  Burnett  v.  Maloney,  97  Tenn., 
697;  Redistricting  Cases,  111  Tenn.,  241,  254;  State  v.  Akin, 
112  Tenn.,  603;  State  v.  Hamby,  114  Tenn.,  361. 

2.  SAME.  Special  statute  redistricting  a  certain  county  is  not 
invalid  as  arbitrary  and  vicious  class  legislation. 
The  statste  (Acts  1903,  ch.  424),  abolishing  certain  districts  of 
Knox  county  and  redistricting  the  county,  though  a  special  law, 
is  not  obnoxious  to  the  constitution,  as  arbitrary  and  vicious 
class  legislation.     (Post,  pp.  389,  398,  399.) 

Acts  cited  and  construed:     1903,  ch.  424. 

Const! tutioD  cited  and  construed:    Art.  11,  sec.  8. 
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Cases  cited  and  approved:  Redistricting  Cases,  111  Tenn.,  241, 
254;  State  v.  Akin,  112  Tenn.,  603;  State  v.  Hamby,  114  Tenn., 
361. 

8.  SAME.  Blection  of  jostioes  of  the  peace  at  regular  election  be- 
fore statute  creating  new  districts  takes  efiect  on  the  first  day 
of  September,  1906. 
Where  the  statute  (Acts  1903,  ch.  424),  abolishing  certain  di8- 
tricts  of  Knox  county  and  redistricting  the  county,  provided 
that  it  should  take  effect  on  the  first  day  of  September,  1906, 
at  which  time  the  terms  of  the  then  Incumbents  of  the  of- 
fices of  the  justices  of  the  peace  in  the  abolished  districts 
expired,  it  was  proper  to  hold  elections  to  fill  the  offices  of  the 
Justices  of  the  peace  in  the  newly  created  districts  on  the  first 
Thursday  in  August,  1906,  as  provided  by  the  constitution  and 
statutes.       {Post,  pp.  385,  399  404.) 

Code  cited  and  construed:  Sees.  424-427,  1154,  1155  (S.);  sees. 
389-392,  1020.  1021  (M.  &  V.) ;  sees.  825f,  825g  (T.  &  S.) ;  sees. 
336-339  (T.  &  S.  and  1858). 

Acts  cited  and  construed:     1903,  ch.  424. 

Constitution  cited  and  construed:     Art.  6,  sec.  15;  art.  7,  sec.  5. 

4.  STATUTORY  GONSTBUCTION.  Statutes  to  be  construed  so 
as  to  make  them  effective,  if  possible;  presumption  against  un- 
constitutionality. 
Statutes  must  be  construed,  if  possible,  so  as  to  make  them  sen- 
sible, and  to  effect  and  carry  out  the  purposes  for  which  they 
are  enacted;  and  It  is  not  to  be  presumed  that  the  legislature 
will  pass  a  defective  or  insensible  act  or  one  in  confiict  with  the 
constitution.     {Post,  p.  403.) 

Cases  cited  and  approved:  Rose  v.  Wortham,  95  Tenn.,  508; 
Wise  V.  Morgan,  101  Tenn.,  282. 

6.    SAME.    Same.    Intent  will  prevail  over  strict  letter  or  literal 

sense;  general  terms  limited;  narrow  terms   expanded,  when. 

The  legislative  intent  will  prevail  over  the  strict  letter  or  literal 

sense  of  the  language  used,  and,  in  order  to  carry  into  effect 
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this  intent,  general  terms  will  be  limited,  and    those  that  are 
narrow  expanded.     (Po8t»  pp,  403,  404.) 

Cases  cited  and  approved:     Rose  v.  Wortham»    95    Tenn.,     ^IB; 
Lewis  y.  Mynatt,  105  Tenn.,  512-514. 


PROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County. — 
Joseph  W.  Sneed,  Chancellor. 

Templeton  &  Tbmpleton,  for  complainants. 

J.  C.  Ford  and  J.  Pike  Powers,  Jr.,  for  defendants. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
court. 

The  general  assembly  of  Tennessee  April  15,  1903 
( Acts  1 903,  p.  1220,  c.  424 ) ,  passed  an  act  for  the  pur- 
pose of  redistricting  Knox  county,  the  caption  and  body 
of  which  are  as  follows: 

"An  act  to  abolish  certain  districts  of  Knox  county, 
Tennessee,  to  redistrict  county,  to  regulate  the  manner 
of  increasing  the  districts  in  the  county  hereafter,  and 
to  abolish  the  offices  of  justices  of  the  peace  and  other 
district  officers  in  the  abolished  districts. 

"Section  1.     Be  it  enacted  by  the  general  assembly 
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of  the  State  of  Tennessee,  that  the  second,  fourth,  fifth, 
ninth,  twelfth,  fourteenth,  fifteenth,  seventeenth,  twen- 
tieth, twenty-first,  twenty-second  and  twenty-third  dia- 
tricts  of  Knox  county,  as  the  same  have  heretofore  and 
up  to  this  time  been  constituted  and  existing,  be,  and  the 
same  are  hereby,  abolished. 

"Sec.  2.  [This  section  merely  attaches  the  territory 
of  the  districts  abolished  to  certain  of  those  left  in  ex- 
istence, and  renumbers  the  latter.] 

"Sec.  3.  Be  it  further  enacted,  that  the  seventh,  tenth 
and  eleventh  civil  districts  shall  remain  as  they  are  now 
constituted  by  law,  and  retain  the  same  numbers  by 
which  they  are  now  designated,  and  also  that  the  twenty- 
fourth  civil  district  shall  remain  as  now  constituted  but 
shall  be  known  as  the  twelfth  civil  district  of  Knox 
county. 

"Sec.  4.  Be  it  further  enacted,  that  the  city  of  Knox- 
ville  shall  have  two  additional  justices  of  the  peace, 
which  shall  be  elected  at  the  next  regular  election  in 
1906. 

"Sec.  5.  Be  it  further  enacted,  that  no  civil  dist  icte 
in  excess  of  the  twelve  districts  hereby  created  and  estab- 
lished, shall  be  created  out  of  any  of  the  territory  of 
said  county,  unless  authorized  by  an  act  of  the  general 
assembly  of  the  State  of  Tennessee. 

"Sec.  6.  Be  it  further  enacted,  that  from  and  after 
the  first  day  of  September,  1906,  the  offices  of  the  justice 
of  the  peace  and  of  all  other  civil  district  officers  in  the 
districts  abolished,  be,  and  the  same  are  hereby,  abol- 


9  Gates]         SEPTEMBER  TEEM,  1906.  385 

Maxey  v.  Powers. 

ishcdy  and  shall  cease  to  exist,  and  the  justices  and  other 
civil  oflScers  of  the  districts  abolished  by  this  act  shall 
turn  over  to  the  justices  and  officers  not  aflfected 
by  this  act,  all  their  docket  books,  papers  and  docu- 
ments pertaining  to  their  respective  offices,  that  all 
law  books,  codes,  acts  of  the  general  assembly, 
maps^  etc.,  belonging  to  the  county,  shall  within 
thirty  days  from  the  passage  of  this  act^  be  delivered  to 
the  clerk  of  the  county  court  of  Knox  county :  Provided, 
that  the  road  districts  may  remain  as  heretofore  con- 
stituted* 

"Sec.  7.  Be  it  further  enacted,  that  this  act  take  effect 
on  the  first  day  of  September,  1906,  the  public  welfare 
requiring  it."    Chapter  424,  p.  1220,  Acts  1903. 

The  county  court  of  Knox  county,  being  uncertain  of 
the  proper  construction  and  scope  of  this  act^  and  doubt- 
ful of  the  power  of  the  election  officers  of  the  county  to 
hold  an  election  for  the  election  of  the  justices  of  the 
peace  and  constables  for  the  county  as  redistricted,  at 
the  general  August  election,  1906,  because  of  the  provis- 
ion that  the  act  should  take  effect  September  1, 1906,  and 
the  absence  of  a  provision  authorizing  such  an  election, 
to  prevent  the  confusion  that  might  follow  in  the  ad- 
ministration of  the  affairs  of  the  county  in  the  event  no 
valid  election  should  be  held,  and  conceiving  that,  if 
the  act  did  not  take  effect  in  any  respect  until  Septem- 
ber  1,  1906,  the  authority  which  it  had  theretofore  had 
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under  Code,  section  78  (Shannon's  Code,  sec.  96),  au- 
thorizing the  county  court  of  any  county  to  change  the 
boundaries  of  any  civil  district  and  make  new  districts, 
or  redistrict  the  county  entirely  when  necessary,  by  means 
of  commissioners  appointed  by  the  court>  or  otherwise, 
continued  in  it  until  that  time,  at  its  January  term,  1906, 
made  an  order  in  the  form  of  a  resolution,  a  lawful 
quorum  being  present,  redistricting  the  county  precisely 
as  had  been  done  by  the  general  assembly,  save  that  the 
resolution  provided  that  it  take  effect  on  the  third  Mon- 
day of  July,  1906.  This  was  a  precautionary  measure 
to  secure  a  valid  election  in  case  the  election  commis- 
sioners were  not  otherwise  authorized  to  hold  an  election 
for  the  election  of  justices  of  the  peace  in  August^  1906. 

The  twelve  civil  districts  created  by  the  act  of  the 
general  assembly  and  the  resolution  of  the  county  court 
were  and  are  unequal  in  area,  wealth,  and  population, 
and  the  difference  in  these  important  particulars  in 
many  of  them  is  quite  great.  The  new  third  district, 
composed  of  the  old  thirteenth,  fourteenth,  and  twenty- 
first  districts,  is  eighteen  miles  long,  about  four  and  one- 
half  miles  wide,  and  contains  a  population  of  5,911 
people. 

The  defendants,  J.  Pike  Powers,  Jr.,  J.  C.  Ford,  and 
J.  C.  Sterchi,  the  election  commissioners  of  the  county, 
concluding  that  the  county  had  been  lawfully  redistrict- 
ed  into  twelve  civil  districts  by  the  statute,  ,or  the  resolu- 
tion of  the  county  court,  or  both,  in  all  things  as  set  forth 
in  those  proceedings,  held  an  election  in  and  for  the  new 
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districts  created  for  justices  of  the  peace,  constables,  and 
other  officers  to  be  elected  at  the  general  election  in  Au- 
gust^ 1906. 

The  complainants,  Wm.  Maxey  and  J.  H.  Simpson, 
citizens  of  the  territory  formerly  constituting  the  thir- 
teenth civil  district,  and,  under  the  redistricting^proceed- 
ings  stated,  now  a  part  of  the  third  civil  district  of  Knox 
county,  and  constituting  one  of  the  voting  precincts  of 
that  district,  were  candidates  for  justice  of  the  peace  for 
the  third  district  in  that  election. 

The  defendants  I.  0.  King  and  Monroe  Johnson,  who 
were  citizens  of  the  territory  ^formerly  constituting  the 
fourteenth  civil  district  of  Knox  county,  and  now  a  part 
of  the  third  district,  were  also  candidates  for  the  same 
office  Jn  that  district.  The  vote  for  each  of  these  candi- 
dates in  the  old  thirteenth  district  was  as  follows  : 

Wm.  Maxey,  41. 

J.  H.  Simpson,  34. 

Monroe  Johnson,  112. 

I.  0.  King,  98. 

That  of  each  in  the  entire  new  third  district  was  as 
follows : 

Wm.  Maxey,  63. 

J.  H.  Simpson,  71. 

Monroe  Johnson,  652. 

I.  C.  King,  636. 

William  Maxey  was  a  justice  of  the  peace  for  the  old 
thirteenth  district  as  it  existed  before  the  redistricting 
proceedings;   his   term  of  office  expiring  September  1, 
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1906j  or  upon  the  election  and  qualification  of  his  suc- 
cessor, as  that  district  was  not  destroyed  by  the  redis- 
tricting  proceedings,  but  only  other  territory  added  to 
it,  and  its  designation  changed  to  that  of  the  third  civil 
district  of  Knox  county. 

This  bill  was  brought  by  complainants,  William  Max- 
ey  and  J.  H.  Simpson,  against  J.  Pike  Powers,  Jr.,  J. 
0.  Ford,  and  J.  0.  Sterchi,  as  election  commissioners, 
and  I.  O.  King  and  Monroe  Johnson,  their  successful  op- 
ponents, to  have  the  said  election  of  justices  of  the  peace 
for  the  third  civil  district  of  Knox  county,  as  now  con- 
stituted, declared  and  adjudged  void,  upon  the  ground 
that  the  act  of  the  general  assembly  v/as  and  is  unconsti- 
tutional and  void,  or,  if  valid,  had  not  gone  into  effect 
when  said  election  was  held,  and  that  the  resolution  of 
the  county  court  of  Knox  county  was  void  for  want  of 
authority  in  that  court  to  pass  it,  or  if  it  had  the  author- 
ity to  do  so,  because  such  authority  was  abused  and  ex- 
ceeded; to  enjoin  the  election  commissioners  from  is- 
suing certificates  of  election  to  the  defendants  I.  C.  King 
and  Monroe  Johnson,  and  the  two  latter  from  receiving 
such  certificates,  and  taking  the  oath,  qualifying,  and 
acting  as  justices  of  the  peace;  and,  further,  for  a  man- 
datory injunction  commanding  the  election  commission- 
ers to  issue  certificates  of  election  to  complainants  as  the 
lawfully  elected  justices  of  the  peace  of  the  old  thir- 
teenth civil  district  of  Knox  county.  A  fiat  was  granted 
to  the  extent  of  the  restraining  relief  sought. 
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The  contentions  of  the  complainants  may  be  stated  un- 
der three  heads : 

(1)  That  the  act  of  the  general  assembly  (chapter 
424,  p.  1220,  of  the  Acts  of  1903)  redistricting  Knox 
county  is  in  contravention  of  article  6,  section  15,  of  the 
constitution  of  Tennessee,  authorizing  the  general  as- 
sembly to  lay  off  the  several  counties  of  the  State  into 
civil  districts  of  convenient  size,  and  also  of  article  11, 
section  8,  providing  that  the  general  assembly  shall  not 
have  power  to  suspend  any  general  law  for  the  benefit 
of  any  particular  individual,  nor  pass  any  law  for  the 
benefit  of  individuals  inconsistent  with  the  general  laws 
of  the  land,  or  any  law  granting  to  any  individual  or  in- 
dividuals rights,  privileges,  immunities,  or  exemptions 
other  than  such  as  may,  in  the  same  law,  extend  to  any 
member  of  the  community  who  may  be  able  to  bring  him- 
self within  the  provisions  of  such  law,  in  that  the  civil 
districts  into  which  Knox  county  is  divided  by  the  stat- 
ute and  resolution  in  question,  especially  that  designa- 
ted as  the  third  civil  district  of  Knox  county,  are  not  of 
size  convenient  to  their  inhabitants,  and  are  radically 
unequal  and  disproportionate  in  area,  wealth,  and  pop- 
ulation. 

(2)  That  chapter  424,  p.  1220,  of  the  Acts  of  1903,  if 
valid,  did  not  by  its  terms  go  into  efifect  until  September 
1,  1906,  and,  the  resolution  of  the  county  court  being 
without  authority  and  void,  the  election  held  for  jus- 
tices of  the  peace  for  the  twelve  new  districts  created  by 
said  act  was  premature,  without  authority,  and  void, 
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and  the  old  thirteenth  district,  not  having  been  abol- 
ished, but  existing  under  the  designation  of  the  third 
civil  district  of  Knox  county,  complainant  William 
Maxey  is  entitled  to  hold  his  office  of  justice  of  the  peace 
for  that  district  until  his  successor  shall  be  elected  and 
qualified. 

(3)  That  the  resolution  of  the  county  court  of  Knox 
county  is  void,  because  the  general  assembly,  by  chapter 
424,  p.  1220,  of  the  Acts  of  1903,  had  revoked  and  with- 
drawn the  authority  delegated  by  section  78  of  the  Code 
to  county  courts  to  redistrict  counties. 

We  will  first  consider  whether  chapter  424,  p.  1220,  of 
the  Acts  of  1903,  redistricting  Knox  county,  is  a  valid 
and  constitutional  law,  and,  if  so,  whether  the  election 
commissioners  of  Knox  county  were  authorized  to  hold 
an  election  in  the  twelve  districts  created  by  it,  as  they  ^ 
did,  for  the  election  of  justices  of  the  peace  and  consta- 
bles for  the  said  districts,  as  provided  by  the  act,  at  the 
election  held  by  them  under  the  general  law  on  the  first 
Thursday  in  August,  1906. 

If  these  questions  are  decided  in  favor  of  the  validity 
of  the  statute  and  the  election  held,  they  will  be  conclu- 
sive of  the  case,  and,  it  will  not  be  necessary  to  consider 
the  validity  of  the  resolution  of  the  county  court. 

The  merits  of  the  case,  these  questions  out  of  the  way, 
are  with  the  defendants,  as  there  is  no  controversy  but 
that  I.  0.  King  and  Monroe  Johnson  each  received  a 
large  majority  of  the  votes  cast  for  justices  of  the  peace 
in  the  third  civil  district  at  said  election,  and  that,  if 


9  Gates]        SEPTEMBER  TEBM,  1906.  891 

Maxey  v.  Powers. 

the  election  was  valid,  they  are  entitled  to  certificates 
of  election. 

The  first  provision  of  the  constitution  invoked  by  the 
complainants  in  their  attack  upon  chapter  424,  p.  1220, 
of  the  Acts  of  1903  (article  6,  section  15),  is  in  these 
words : 

^^Civil  districts.  The  different  counties  of  this  State 
shall  be  laid  off  as  the  general  assembly  may  direct  into 
districts  of  convenient  size,  so  that  the  whole  number  in 
each  county  shall  not  be  more  than  twenty-five,  or  four 
for  every  one  hundred  square  miles.  There  shall  be  two 
justices  of  the  peace  and  one  constable  elected  in  each 
district  by  the  qualified  voters  therein,  except  districts 
including  county  towns,  which  shall  elect  three  justices 
and  two  constables.  The  jurisdiction  of  said  officers 
shall  be  coextensive  with  the  county.  Justices  of  the 
peace  shall  be  elected  for  the  term  of  six,  and  constables 
for  the  term  of  two,  years.  Upon  removal  of  either  of 
said  officers  from  the  district  in  which  he  was  elected, 
his  office  shall  become  vacant  from  the  time  of  such  re- 
moval. Justices  of  the  peace  shall  be  commissioned  by 
the  governor.  The  legislature  shall  have  power  to  pro- 
vide for  the  appointment  of  an  additional  number  of 
justices  of  the  peace  in  incorporated  towns." 

The  complainants  insist  that,  because  the  twelve  dis- 
tricts laid  off  by  the  general  assembly  in  this  act  are  dis- 
proportionate in  area,  wealth,  and  population,  and  of 
shape  inconvenient  to  their  inhabitants,  the  act  violates 
the  provision  that  the  districts  shall  be  of  convenient 
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size.  This  attack  is  specially  directed  to  the  provision 
creating  the  third  civil  district,  in  which  they  reside 
and  were  candidates  for  justices  of  the  peace. 

The  defendants,  without  conceding  complainants' 
premises,  maintain  that  the  subdivision  of  counties  into 
civil  districts  is  a  political  matter,  of  which  the  general 
assembly,  both  under  its  inherent  sovereignty  and  con- 
trol over  the  political  affairs  of  the  State  and  the  provis- 
ion invoked,  has  exclusive  jurisdiction,  and  that  its  dis- 
cretion and  judgment,  in  the  exercise  of  this  power,  is 
absolute  and  final,  and  not  reviewable  by  the  courts. 

The  powers  of  government  are,  under  our  constitution, 
divided  into  three  distinct  departments — ^the  l^islative, 
executive,  and  judicial,  and  neither  of  these  departments 
is  allowed  to  exercise  any  of  the  powers  belonging  to 
either  of  the  others,  except  as  in  that  instrument  di- 
rected or  permitted.  Const.,  art.  2,  sees.  1  and  2.  Thus 
each  department  is  limited  in  its  operations  to  the  par- 
ticular matters  intrusted  to  it,  and  each,  while  not  vio- 
lating the  organic  law,  is  supreme  in  such  matters.  It 
is  true  the  courts  have  jurisdiction  to  declare  void  and 
inoperative  all  legislation  enacted  by  the  general  assem- 
bly which  contravenes  any  provisions  of  the  constitu- 
tion; but  the  legislative  department  is  vested  with  cer- 
tain powers  in  the  exercise  of  which  its  discretion  and 
judgment  is  absolute. 

The  general  rule  is  that  where  one  of  the  departments 
of  the  State  is  vested  with  a  power,  to  be  exercised  when 
and  in  such  manner  as  those  charged  with  its  exercise 
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may  consider  expedient  and  proper  in  its  discretion,  the 
action  of  the  department  cannot  be  interfered  with  by 
any  other  department.  This  is  especially  so  in  matters 
of  a  iK>litical  character. 

Judge  Cooley,  in  his  work  on  Constitutional  Limita- 
tions (6th  Ed.),  p.  54  [7th  Ed.,  pp.  73,  74],  says: 

"Every  department  of  the  government^  and  every  offi- 
cial of  every  department,  may,  at  any  time  when  a  duty 
is  to  be  performed,  be  required  to  pass  upon  a  question 
of  constitutional  law.  Sometimes  the  case  will  be  such 
that  the  decision,  when  made,  must,  from  the  very  na- 
ture of  things,  be  conclusive  and  not  subject  to  appeal 
or  review,  however  erroneous  it  may  be  in  the  opinion 
of  other  departments  or  officers;  but  in  other  cases  the 
same  question  may  be  required  to  be  passed  upon  again 
before  the  duty  is  completely  performed.  The  first  of 
these  classes  is  where,  by  the  constitution,  a  particular 
question  is  plainly  addressed  to  the  discretion  or  judg- 
ment of  some  one  department  or  officer,  so  that  the  in- 
terference of  any  other  department  or  officer  with  a  view 
to  the  substitution  of  its  own  discretion  or  judgment  in 
the  place  of  that  to  which  the  constitution  has  coi^fided 
the  decision,  would  be  impertinent  and  intrusive.  Un- 
der every  constitution,  cases  of  this  description  are  to 
be  met  with ;  and,  though  it  will  sometimes  be  found  dif- 
ficult to 'classify  them,  there  can  be  no  doubt,  when  the 
case  is  properly  determined  to  be  one  of  this  character, 
that  the  rule  must  prevail  which  makes  the  decision  fi- 
nal,^' 
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And  he  cites,  as  an  instance  where  the  decision  of  the 
I^slature  is  final,  its  action  in  providing  that  a  stat- 
nte  shall  take  effect  at  once,  the  public  welfare  requir- 
ing it>  in  pursuance  of  a  constitutional  provision  au- 
thorizing such  action  in  an  emergency. 

The  creation  and  organization  of  counties  and  the 
subdivision  of  them  into  civil  districts  is  a  political  pow- 
er, vested  in  the  general  assembly,  to  be  executed,  with- 
in constitutional  limits,  in  its  discretion.  This  fully  ap- 
pears from  a  consideration  of  the  nature  and  statiis  of 
counties  and  their  subdivisions. 

"Counties,  townships,  school  districts,  and  road  dis- 
tricts," says  Judge  Cooley,  "do  not  usually  possess  cor- 
porate powers  under  special  charters;  but  they  exist 
under  general  laws  of  the  Sate,  which  apportion  the  ter- 
ritory of  the  State  into  divisions  for  convenience  of  gov- 
ernment, and  require  of  people  residing  within  those 
divisions  the  performance  of  certain  public  duties  as  a 
part  of  the  machinery  of  the  State,  and,  in  order  that 
they  may  be  able  to  perform  these  duties,  vest  them  with 
certain  corporate  powers.  Whether  they  shall  assume 
those  duties  or  exercise  those  powers,  the  people  of  the 
political  divisions  are  not  allowed  the  privilege  of  choos- 
ing. The  legislature  assumes  this  division  of  the  State 
to  be  essential  in  republican  government,  and  the  duties 
are  imposed  as  a  part  of  the  proper  and  necessary  bur- 
den which  the  citizens  must  bear  in  matintaining  and 
operating  constitutional  liberty.  Usually  their  func- 
tions are  wholly  of  a  public  nature,  and  there  is  no  room 
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to  imply  any  contract  between  them  and  the  State  in 
their  organization  as  corporate  bodies,  except  that  which 
springs  from  the  ordinary  rules  of  good  faith,  and  which 
requires  that  the  property  they  shall  acquire  by  local 
taxation  or  otherwise  for  the  purposes  of  their  organi- 
zation shall  not  be  seized  by  the  State  and  appropriated 
in  other  ways/'    Cooley 's  Const.  Lim.  ( 6th  Ed. ) ,  p.  294. 

This  court  has  had  frequent  occasions  to  define  the 
nature  and  powers  of  counties,  and  we  will  call  atten- 
tion to  a  few  of  the  cases  upon  the  subject. 

Judge  Whyte,  in  an  early  case  (Sieicart  v.  Roberts,  1 
Terg.,  389 ) ,  speaking  for  the  court,  said : 

"What  is  a  county,  in  our  political  association?  It 
is  a  political  community,  formed  by  the  constitution  and 
acts  of  assembly,  having  its  rights,  its  duties,  its  obliga- 
tions, its  privileges,  its  officers,  civil,  military,  judicial, 
and  ministerial,  the  field  of  the  action  of  all,  which  is 
local  and  limited  to  the  confines  of  the  county.  These 
rights,  duties,  offices,  etc.,  are  exercisable  in  the  county 
by  the  body  politic,  or  community  composing  the  county, 
exclusive  of  the  agency  of  the  officers,  etc.,  of  any  other 
community  or  county." 

In  the  case  of  L.  d  N.  R.  R.  Co.  v.  County  Court,  1 
Sneed,  687,  62  Am.  Dec,  424,  Judge  Caruthers  deliver- 
ing the  opinion  of  the  court,    it  is  said: 

"Counties  are  not  corporations,  but  civil  and  politi- 
cal divisions  of  the  State.  For  some  purposes  they  are 
merely  civil  divisions,  but  for  others  they  certainly  are 
corporations.      They    are    therefore   sometimes    called 


396  TENNESSEE  KEPORTS.       [117  Tenn. 

Mazey  v.  Powers. 

^quasi  corporations.'  They  are  political  aggregate  cor- 
porations, capable  of  exercising  such  powers  as  they 
may  be  vested  with  by  the  legislature." 

And  in  Maury  Co,  v.  Lemis  Co.,  1  Swan,  240,  it  is  said: 

"Now,  a  county  is  a  public  corporation  created  by 
the  government  for  political  purposes,  and  invested  with 
subordinate  legislative  powers  to-  be  exercised  for  law- 
ful purposes  connected  with  the  public  good,  and  such 
powers  are,  in  general,  subject  to  the  control  of  the  legis- 
lature of  the  State." 

These  cases  were  decided  before  the  adoption  of  our 
present  constitution,  but  they  a^ply  equally  to  counties 
under  it.  They  are  cited  with  approval  in  the  late  cases 
of  Winston  v.  Tennessee  &  Pdcific  R.  R.  Co,,  1  Baxt.,  73, 
and  the  Redistricting  Cases,  111  Tenn.,  254,  255,  80  S. 
W.,  750. 

This  subject  was  thoroughly  considered  in  the  case 
of  Burnett  v.  Maloney,  97  Tenn.,  697,  37  S.  W.,  689,  34 
L.  R.  A.,  541.  The  holding  of  the  court  in  that  case  upon 
the  creation  and  powers  of  counties  in  Tennessee  is  well 
stated  in  the  headnote  to  the  case  in  these  words : 

"Counties  owe  their  creation  to  the  statutes,  and  the 
statutes  confer  on  them  all  the  power  which  they  pos- 
sess, prescribe  all  the  duties  they  owe,  and  impose  all 
the  liabilities  to  which  they  are  subject  Considered 
with  respect  to  their  powers,  duties,  and  liabilities,  they 
stand  low  down  in  the  scale  of  corporate  existence.  They 
are  ranked  as  quasi  corporations.  They  possess  no  pow- 
ers except  such  as  are  conferred  expressly  or  by  neces- 
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sary  implication,  and  those  are  strictly  construed  and 
must  be  strictly  pursued." 

Civil  districts  are  but  territorial  subdivisions  of  coun- 
ties.  Their  chief  use  is  in  regulating  the  number  of  jus- 
tices of  the  peace  allowed  counties  and  in  holding  elec- 
tions. They  cannot  be  clothed  with  corporate  life,  nor 
vested  with  legislative  power  or  other  governmental 
function.    lApscomh  v.  Dean^  1  Lea  (Tenn.),  546. 

Counties  and  civil  districts  —  for  the  latter  can  have 
no  existence  aside  from  counties  —  it  is  clear  from  these 
authorities,  are  essentially  political  divisions  and  sub- 
divisions of  the  State,  created  for  public  and  political 
purposes;  that  is,  convenience  in  the  administration  of 
the  law  and  the  exercise  of  the  functions  of  the  State. 
The  former  are  quasi  corporations,  having  such  powers 
as  have  been  delegated  to  them  by  the  general  assembly, 
which  they  hold  at  its  pleasure,  chief  of  which  is  the 
power  of  legislating  upon  certain  local  matters,  lodged 
in  a  body  created  by  the  legislature,  composed  of  the 
justices  of  the  county.  The  later  are,  as  said,  mere  ter- 
ritorial districts,  with  no  powers. 

The  power  to  create  them,  then,  it  is  obvious,  is  vested 
in  the  legislative  department  of  the  State.  Whether  it 
is  inherent  in  the  general  assembly,  or  is  vested  in  it 
by  article  6,  section  15,  of  the  constitution,  is  immateri- 
al. It  is,  we  think,  from  whatever  source  it  may  be  de- 
rived, a  political  power,  the  exercise  of  which  is  in- 
trusted solely  to  the  judgment  and  discretion  of  the  gen- 
eral assembly,  and  when  it  has  exercised  this  discretion. 


398  TENNESSEE  REPORTS.      [117  Tenn. 

Maxey  y.  Powers. 

its  action  is  final,  and  its  correctness  cannot  be  chal* 
lenged  by  either  of  the  other  departments  of  the  gov- 
ernment. This,  we  think,  is  in  substance  and  effect  held 
in  the  cases  decided  by  this  court  sustaining  special 
statutes  enacted  for  the  purpose  of  redistricting  several 
counties  of  the  State.  Redistricting  Gases,  111  Tenn., 
241,  80  S.  W.,  750;  mate  v.  Akin,  112  Tenn.,  603,  79  S. 
W.,  805 ;  State  v.  Hamhy,  114  Tenn.,  361,  84  S.  W.,  622. 

The  general  assembly  had  the  exclusive  and  absolute 
power  to  lay  off  Knox  county  into  civil  districts.  How 
it  should  execute  this  power  was  for  it  to  determine.  It 
must  be  assumed  that  it  had  the  proper  data  and  in- 
formation before  it  to  do  so  intelligently,  and  that  the 
districts  created  by  it  are  of  convenient  size  for  their 
primary  purpose,  the  efficient  administration  of  the  law 
in  the  county,  and  also  in  the  interest  and  for  the  good 
of  the  people  affected.  The  courts  have  no  jurisdiction 
to  inquire  into  these  matters,  and  the  civil  districts  must 
stand  as  laid  off  by  the  act,  until  it  is  rei>ealed  or  amend- 
ed by  the  legislature. 

Complainants  also  insist  that  the  act  is  arbitrary  and 
vicious  class  legislation,  and  therefore  obnoxious  to  arti- 
cle 11,  section  8,  of  our  constitution.  This  question  was 
determined  against  them  in  the  Redistricting  Cases,  su- 
pra. It  is  there  held  that  counties  may  be  redistricted 
by  special  statute  in  the  discretion  of  the  general  assem- 
bly. The  principle  involved  has  frequently  been  announ- 
ced by  this  court  in  other  cases,  and  it  is  well  settled 
that  the  general  assembly,  subject  to  certain  constitu- 
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tional  restrictions,  may  create  municipalities  and  polit- 
ical subdivisions  of  the  State  by  special  statute,  in  such 
form  and  with  such  powers  as  to  it  may  seem  fit,  and 
alter  or  abolish  them  at  pleasure,  without  violating  this 
provision  of  the  organic  law.  The  cases  upon  this  sub- 
ject are  numerous,  and  the  validity  of  this  character  of 
legislation  well  established. 

The  next  question  to  determine  is  whether  the  election 
commissioners  of  Knox  county  were  authorized  to  hold 
an  election  for  justices  of  the  peace  for  the  twelve  dis- 
tricts of  the  county  as  redistricted,  to  hold  for  the  con- 
stitutional term  of  six  years  from  September  1,  1906, 
the  time  when  the  terms  of  those  in  office  in  the  old  dis- 
tricts expired  by  law. 

We  are  of  the  opinion  that  they  had  such  power,  and 
that  the  election  held  by  them  was  valid.  We  think, 
from  a  consideration  of  the  entire  statute,  that  the  ob- 
ject of  providing  that  the  act  should  take  effect  on  Sep- 
tember 1,  1906,  as  done  in  its  seventh  section,  was  to 
allow  the  then  incumbents  of  the  offices  of  justices  of 
the  peace  in  the  districts  abolished  to  hold  out  their  con- 
stitutional term  of  six  years,  which  expired  that  day, 
and  that  it  was  not  intended  to  interfere  with  the  elec- 
tion  of  their  successors,  the  justices  provided  for  in  the 
redistricting  act,  at  the  regular  election  to  be  held  at  the 
time  fixed  by  law.  The  act  contains  no  express  provis- 
ion authorizing  the  election  of  justices  of  the  peace  for 
the  new  districts.  It  was  not  necessary  that  it  should 
do  so.    The  offices  of  justices  of  the  peace  for  Knox  coun- 
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ty  were  not  created  by  it.  They  existed  before  its  enact- 
ment, and  it  only  fixed  their  number  and  the  territory 
in  which  they  should  be  elected. 

The  constitution  (article  6,  section  15,  and  article  7, 
section  5)  and  the  general  law  providing  for  the  elec- 
tion of  county  officers  (Code,  sees,  336-339;  Shannon's 
Code,  sees.  424-427,  1154,  1155)  authorized  and  re- 
quired that  an  election  be  held  on  the  first  Thursday  in 
August  preceding  the  expiration  of  the  constitutional 
term  of  six  years,  September  1, 1906,  of  the  then  incum- 
bents, for  the  election  of  two  justices  of  the  peace  for 
each  civil  district,  except  that  containing  the  county 
seat,  in  which  three  were  to  be  elected,  and  those  allowed 
by  special  provisions  for  incorporated  towns  in  every 
county  in  the  State.  It  must  be  presumed  that  the  gen- 
eral assembly  had  these  provisions  in  mind  when  it  pro- 
vided that  the  act  in  question  should  not  go  into  effect 
until  September  1,  190C,  and  intended  that  an  election 
be  held  under  them  for  election  of  officers  for  the  newly- 
created  districts.  This  is  evidently  the  reason  why  no 
provision  was  made  for  an  election  of  such  officers  before 
the  day  upon  which  the  act  should  become  effective. 

The  constitution  is  the  fundamental  law  of  the  State, 
and  every  statute  enacted  by  the  general  assembly  must 
be  construed  in  the  light  of  its  provisions.  Those  pro- 
visions applicable  to  the  particular  legislation  in  hand 
are  to  be  considered  v^s  written  into  it  and  a  part  of  it 
Those  we  have  cit(Hl  are  mandatory  and  imperative. 
They  require  the  election  commissioners  of  Enoz  county 
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at  the  general  election  to  be  held  by  them  on  the  first 
Thursday  of  August,  1906,  to  provide  for  the  electioujof 
justices  of  the  peace  for  the  county  to  succeed  those  in 
offtce  whose  terms  expired  September  1,  1906,  and  to 
hold  for  the  constitutional  term  of  six  years  thereafter. 
They  required  them  to  hold  the  election  for  the  num- 
ber the  county  would  be  entitled  to  during  the  time  for 
which  they  were  to  be  elected  and  in  the  territory  or 
districts  they  were  to  represent.  This  they  could  do  by 
reference  to  the  redistricting  act,  although  it  was  not  in 
effect  at  the  time  the  election  was  to  be  held.  It — the 
redistricting  act  —  had  been  duly  enacted  and  placed 
upon  the  statute  books  of  the  State  by  the  proper  author- 
ity. While  no  rights  can  vest  under  a  statute  until  it 
becomes  effective,  yet  it  is  notice  to  every  one  of  what 
will  be  the  law  upon  the  date  it  takes  effect,  and  all  must 
so  conduct  themselves  as  to  conform  to  its  provisions 
when  effective.  This  is  specially  true  in  regard  to  pub- 
lic officers  whose  duties  are  affected  by  the  law.  The 
officers  elected  at  that  election  were,  under  the  constitu- 
tion, to  serve  for  six  years  from  and  after  the  1st  day 
of  September  succeeding  the  election  for  the  civil  dis- 
tricts as  they  would  exist  upon  the  day  they  were  qual- 
ified and  inducted  into  office.  They  were  not  to  be  elect- 
ed, as  insisted  by  complainants,  in  and  for  the  civil  dis- 
tricts of  the  county  as  they  existed  upon  the  day  of 
the  election,  because  those  elected  could  not  qualify  or 
serve  before  the  1st  day  of  September  succeeding,  when 
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those  districts  would  cease  to  exist  and  have  no  officers, 
nor  to  serve  from  the  time  between  the  election  and 
September  1,  for  there  were  no  vacancies  to  be  filled 
for  that  period.  The  redistricting  act  took  effect  on 
the  first  moment  of  September,  1906,  and,  had  an  elec- 
tion been  held  for  justices  from  the  old  districts,  they 
could  not  have  been  qualified  for  even  a  fraction  of  a 
day.  The  policy  of  the  law  is  that  the  successor  of 
every  officer  whose  term  is  about  to  expire  shall  be 
previously  elected  and  ready  to  qualify  and  enter  upon 
the  discharge  of  the  duties  of  the  office  at  the  expiration 
of  the  term  of  his  predecessor,  and  that  no  one  shall  hold 
an  office  for  a  period  beyond  the  time  for  which  he  is 
elected.  In  furtherance  of  this  policy,  the  constitution 
and  the  statutes  enacted  to  carry  it  into  effect  re- 
quire that  all  judicial  and  county  officers  of  the  State 
shall  be  elected  on  the  first  Thursday  in  August  of  the 
year  in  which  such  election  occurs,  although  the  terms 
of  the  then  incumbents  by  the  same  laws  do  not  expire 
until  the  1st  day  of  September  thereafter  and  those  of 
the  officers  elected  do  not  begin  until  that  day. 

The  act  passed  at  the  same  session  of  the  general 
assembly  as  the  one  now  in  question  for  the  purpose  of 
redistricting  Cumberland  county  (chapter  599,  p.  1563, 
of  the  Acts  of  1903)  contains  a  provision  directing  the 
commissioners  of  election  of  that  county  to  hold  an  elec- 
tion upon  May  7, 1903,  the  day  provided  for  the  act  to  go 
into  effect,  for  the  election  of  officers  for  the  new  dis- 
tricts.    This  was  deemed  necessary  in  that  case,  because 
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no  general  election  occurred  between  the  passage  of  the 
act  and  the  day  provided  for  it  to  take  effect.  In  this 
case  the  day  fixed  for  the  act  to  take  effect  is  the  same 
day  upon  which  the  constitutional  terms  of  the  then 
incumbents  of  the  offices  affected  expired  by  law,  and 
upon  which  their  successors,  elected  at  the  general  elec- 
tion required  by  the  constitution  to  be  held  throughout 
the  State  immediately  preceding,  would  be  elected. 

The  construction  of  this  act  contended  for  by  the  com- 
plainant would  lead  to  the  most  absurd  consequences. 
The  election  commissioners  of  Knox  county  would  be 
required  to  hold  elections  for  officers  of  civil  districts 
to  serve  for  terms  at  a  time  when  it  was  known  said  dis- 
tricts would  not  be  in  existence.  They  would  be  re- 
quired to  hold  elections  for  officers  whose  offices  would 
cease  to  exist  before  the  day  fixed  by  law  for  them  to 
qualify  and  be  inducted  into  office.  We  cannot  presume 
that  the  legislature  intended  this.  Statutes  must  be 
construed,  if  possible,  so  as  to  make  them  sensible,  and 
to  effect  and  carry  out  the  purposes  for  which  they  are 
enacted.  It  is  not  to  be  presumed  that  the  laA^^nakers 
will  pass  a  defective  or  insensible  act,  or  one  in  con- 
flict  with  the  organic  law.  Wise  &  Co.  v.  Morgan^  101 
Tenn.,  282,  48  S.  W.,  971,  44  L.  R.  A.,  548;  Roae  V. 
Worthamy  95  Tenn.,  508,  32  S.  W.,  458,  30  L.  B.  A., 
609. 

The  legislative  intent  will  prevail  over  the  strict 
letter  or  literal  sense  of  the  language  used,  and,  in 
order  to  carry  into  effect  this  intent,  general  terms  will 
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be  limited,  and  those  that  are  narrow  expanded.  Rose  v. 
Wortham,  95  Tenn.,  505,  32  S.  W.,  458,  30  L.  R.  A.,  609 ; 
Leims  V.  Mynatt,  105  Tenn.,  512-514,  58  S.  W.,  857. 

The  result  is  that  the  election  commissioners  of  Knox 
county  were  not  only  authorized  by  law  to  hold  said 
election,  but  it  was  their  duty  to  do  so,  and  said  election 
is  valid,  and  the  officers  then  elected  are  entitled  to  the 
offices  to  which  they  were  chosen. 

It  is  unnecessary  to  pass  upon  the  validity  of  the  ac- 
tion of  the  county  court  in  redistricting  the  county. 

The  decree  of  the  court  of  chancery  appeals,  sustain- 
ing the  bill  of  the  complainants,  is  reversed,  and  the  de- 
cree  of  the  chancellor  dismissing  it  is  affirmed,  with 
costs. 
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A.  E.  Edge  v.  The  State. 
(Knoxville.    September  Term,  1906.) 

ABOBTION.  One  procuring  crime  to  be  committed  in  a  eieter 
State  is  not  indictable  here  as  accessary  before  the  fact  when 
the  principal  is  not  indictable  here,  when. 
Where  a  person  In  this  State  procures  a  physician  to  perform  in 
a  sister  State  a  criminal  operation  upon  a  pregnant  female, 
with  Intent  to  destroy  the  child,  and  not  with  a  view  to  pre- 
serve the  life  of  the  mother,  who  afterwards  came  into  this 
State,  and  while  here  domiciled  died  in  consequence  of  said  op- 
eration, the  person  so  procuring  the  operation  to  be  performed 
cannot  be  prosecuted  criminally  in  this  State  as  an  accessary 
before  the  fact,  where  the  principal,  the  physician  performing 
the  operation  in  the  sister  State,  did  not  consummate  the  of- 
fense in  this  State,  either  through  the  intervention  of  an  agent 
or  by  any  other  means  proceeding  directly  from  himself,  so  as 
to  give  this  State  Jurisdiction  of  the  crime  committed  by  him. 

Code  cited  and  construed:     Sees.  6430,  6432,  6934-6936  (S);  sees. 
'6340,    5342,   5801-5803    (M.   ft   V.);    sees.   4589,    4591,   4973-4975 
(T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Riley  v.  State,  9  Humph.,  657;' State 
V.  Ayers,  8  Baxt.,  99-101. 

Cases  cited  and  distinguished:  Tyler  v.  People,  8  Mich.,  320; 
State  V.  Caldwell  (N.  C),  20  S.  E.,  523;  Commonwealth  v.  Mac- 
loon,  101  Mass.,  1;  State  v.  Moore,  6  Fost.  (N.  H.),  448;  People 
V.  Hall,  57  How.  Pr.  (N.  Y.),  342;  State  v.  Knight,  1  N.  C,  143; 
State  V.  Chapin,  17  Ark.,  561;  People  v.  Hodges,  27  Cal.,  340. 
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FROM  KNOX. 


Appeal  in  error  from  the  Criminal  Court  of  Knox 
County. — Joseph  W.  Snebd^  Judge. 

Tbmplbton  &  Tbmplbton,  John  C.  Houk,  and  D.  D. 
Anderson,  for  plaintiff  in  error. 

Attoenby-Gbneral  Cates  and  T.  L.  Caety,  for  State. 


Mb.  Justice  McAltster  delivered  the  opinion  of  the 
Court. 

The  plaintiff  in  error  was  convicted  as  an  accessary 
before  the  fact  to  the  crime  of  murder  in  the  second  de- 
gree, and  his  punishment  fixed  at  confinement  in  the 
State  penitentiary  for  a  term  of  ten  years. 

It  is  insisted  the  trial  judge  erred  in  not  quashing  the 
indictment,  for  the  reason  it  showed  no  offense  com- 
mitted by  the  plaintiff  in  error  in  the  State  of  Tennessee. 
The  indictment  charged  that  "one  E.  A.  Beed,  a  physi- 
cian, on  the day  of  December,  1905,  in  the  town  of 

Asheville,  county  of  Buncombe,  State  of  North  Carolina, 
by  means  of  drugs  and  chemicals,  did  commit  a  criminal 
abortion  upon  one  Lilah  Johnson,  a  woman  pregnant 
with  child,  with  the  intent  to  destroy  said  child,  the  same 
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not  having  been  done  with  a  view  to  preserve  the  life  of 
the  mother,  and  that  A.  E.  Edge,  of  Knoxville,  Tennes- 
see, before  said  felony  was  committed,  in  form  and  man- 
ner as  aforesaid,  to  wit,  on  the day  of  November, 

1905,  in  Knox  county,  Tennessee,  unlawfully  and  felon- 
iously did  move,  incite,  counsel,  commit,  hire,  and  pro- 
cure the  said  Reed  to  commit,  in  manner  and  form  afore- 
said, the  felony,  and  that  after  said  felony  was  com- 
mitted, in  manner  and  form  aforesaid,  on  and  in  the 
said  Lilah  Johnson,  she,  the  said  Tjilah  Johnson,  came 
into  the  county  of  Knox  and  State  of  Tennessee,  and 
there,  from  the  effects  of  said  medicine,  drugs,  and  other 
substance,  and  the  use  of  said  instrument  and  other 
means  aforesaid,  languished  of  the  said  acts  and  did 
suffer  until,  on  the  20th  day  of  January,  1906,  she  then 
and  there  died  of  the  said  acts  and  felony,  and  so  the 
said  A.  E.  Edge,  of  the  State  of  Tennessee  and  county 
of  Knox,  her,  the  said  Lilah  Johnson,  did  then  and  there 
unlawfully,  feloniously,  willfully,  deliberately,  and  with 
malice  aforethought  kill  and  murder,  and  counsel,  hire, 
commit,  move,  incite,  and  procure  the  said  Lilah  John- 
son to  be  murdered,  contrary  to  the  statute,  and  against 
the  peace  and  dignity  of  the  State." 

Section  6430,  Shannon's  Code,  provides  as  follows: 
"Any  person  who  shall  feloniously  move,  incite,  counsel, 
hire,  command  or  procure  any  other  person  to  commit  a 
felony  is  an  accessary  before  the  fact." 

Section  6432  provides :  "An  accessary  before  the  fact 
may  be  prosecuted  and  convicted,  for  a  substantive  fel- 
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ony,  whether  the  principal  felon  has  or  has  not  been 
previously  convicted,  the  offense  being  cognizable  in  any 
court  having  jurisdiction  of  the  crime  of  the  principal 
felon." 

The  insistence  of  counsel  is  that  the  criminal  court  of 
Knox  county,  having  no  jurisdiction  of  the  crime  of  the 
principal  felon,  which  was  committed  in  North  Carolina, 
would  have  no  jurisdiction  of  the  offense  of  the  acces- 
sary before  the  fact  committed  in  Tennessee. 

Counsel  cites  imitate  v.  Ayers,  8  Baxt.,  99-101,  wherein 
it  appears  that  Ayers  was  indicted  in  Knox  county  as  an 
accessary  before  the  fact  to  a  murder  committed  in  Knox 
county.  It  appeared  from  the  face  of  the  indictment 
that  the  act«  of  aceessaryship  were  committed  by  Ayers 
in  Anderson  county,  Tennessee.  For  this  reason  the 
trial  court*  on  motion  quashed  the  indictment.  On  ap- 
peal, this  court  reversed  the  action  below  and  adjudged 
the  indictment  valid.  In  the  midst  of  its  opinion,  the 
court  said  :  ^*The  sole  question  presented  is  whether  the 
prisoner,  who  in  one  county  of  this  State  counseled, 
hired,  procured,  or  commanded  a  murder  to  be  committed 
in  another  county  of  this  State,  is  indictable  in  the 
county  where  the  murder  was  actually  consummated,  or 
in  the  county  in  which  such  counseling,  hiring,  com- 
manding, or  procuring  was  done,  as  accessary  before  the 
fact  to  such  murder." 

The  court  held  that  the  prisoner  was  properly  indicted 

in  Knox  countv. 

*/  . 

The  reasons  of  the  court  are  thus  stated:    "The  crime 
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of  an  accessary  before  the  fact,  though  inchoate  in  the 
act  of  counseling,  hiring,  or  commanding,  is  not  con- 
summated until  the  deed  is  actually  done.  It  is  the  do- 
ing of  the  deed,  and  not  the  hiring  or  commanding  mere- 
ly, that  makes  the  crime  complete,  and  it  is  for  the  deed, 
the  result  of  the  counseling  or  procuring,  and  not  for 
the  counseling  or  procuring  itself,  that  the  accessary  is 
indicted.  Therefore  the  lociis  in  quo  of  the  offense  of  an 
accessary  before  the  fact  to  the  crime  of  murder  is  in  the 
county  in  which  the  murder  is  done,  and  the  jurisdiction 
for  the  trial  of  the  criminal  is  where  the  murder  is 
done."     Shannon's  Code,  section  6936. 

It  is  said  by  counsel  for  the  plaintiflp  in  error  that  the 
reasoning  of  the  court  in  that  case  applies  more  strongly 
where  the  murder  was  committed  in  another  State,  of 
which  crime  the  courts  of  this  State  could  have  no  possi- 
ble jurisdiction,  than  to  the  case  of  a  murder  counseled 
in  one  county  of  this  State  and  committed  in  another 
county  of  this  State. 

It  appears  from  the  averments  of  the'  indictment  that 
the  act  of  abortion  was  performed  in  North  Carolina, 
after  which  act  the  girl,  Lilah  Johnson,  came  back  to 
Tennessee  and  died  in  Knox  county,  as  the  result  of  said 
act  of  abortion. 

At  common  law,  one  State  had  no  jurisdiction  of  an 
offense  consummated  within  its  borders,  when  it  ap- 
peared that  the  offense  was  commenced  in  another  State. 
In  order  to  warrant  the  exercise  of  such  jurisdiction,  it 
must  be  conferred  by  statute.    It  is  insisted  on  behalf  of 
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the  State  that  this  jurisdiction  has  been  conferred  by 
section  6935  of  Shannon's  Code,  which  provides  as  fol- 
lows :  ^^When  the  commission  of  an  offense  commenced 
within  this  State  is  consummated  without  its  boundaries, 
the  offender  is  liable  to  punishment  therefor;  and  in 
such  case  the  jurisdiction  is  in  the  county  where  the  of- 
fense was  commenced." 

The  plaintiff  in  error  was  indicted  as  an  accessary  be- 
fore the  fact  to  the  crime  of  murder,  and,  conceding  that 
the  acts  of  accessaryship  on  his  part  were  commenced  in 
Ejiox  county,  Tennessee,  the  crime  with  which  he  is 
charged  to  have  been  an  accessary  before  the  fact  was  not 
consummated  without  the  boundaries  of  this  State,  but 
was  consummated  within  this  State  by  the  death  of  Lilah 
Johnson.  Thus,  it  is  obvious  that  this  statute  is  wholly 
inapplicable  in  the  present  instance. 

But  it  is  said  that  jurisdiction  is  conferred  by  section 
6934,  Shannon's  Code,  which  provides  as  follows :  "When 
the  commission  of  an  offense  commenced  without  this 
State  is  consummated  within  its  boundaries,  the  person 
committing  the  offense  is  liable  to  indictment  therefor  in 
this  State,  although  he  was  out  of  the  State  at  the  com- 
mission of  the  offense  charged,  if  he  consummated  it  in 
this  State,  through  the  intervention  of  an  innocent  or 
guilty  agent,  or  by  any  other  means  proceeding  directly 
from  himself;  and  in  such  case,  the  jurisdiction  is  in  the 
county  in  which  the  offense  was  consummated,  unless 
otherwise  provided  by  law." 

It  is  undeniable  that,  if  the  averments  of  the  present 


9  Gates]         SEPTEMBER  TERM,  1906.  411 

Edge  Y.  8tata 

indictment  bring  this  case  within  the  provisions  of  this 
statute,  then  the  criminal  court  of  Enox  county  had  ju- 
risdiction of  the  crime  of  the  principal  felon,  and  it 
would  follow  that  it  would  also  have  jurisdiction  of  the 
crime  of  an  accessary  before  the  fact.  The  fatal  infirm- 
ity in  this  indictment  is,  it  does  not  charge  any  facts 
showing  that  the  principal  felon,  A.  E.  Reed,  consum- 
mated the  ofiEense  in  this  State  through  the  intervention 
of  an  innocent  or  guilty  agent,  or  by  any  other  means 
proceeding  directly  from  himself.  The  indictment  sim- 
ply charges  that  the  girl,  Lilah  Johnson,  died  in  the 
State  of  Tennessee,  as  the  result  of  the  said  act  of  abor- 
tion. 

A  careful  scrutiny  of  this  statute  will  show  a  defini- 
tion of  what  is  meant  by  the  consummation  of  the  crime 
in  this  State.  It  is  not  sufficient  merely  to  show  that  the 
death  ensued  in  this  State  as  the  result  of  a  criminal 
act  performed  in  another  State,  but  there  must  be  some 
further  intervention  in  this  State,  proceeding  directly 
from  the  principal,  through  an  innocent  or  guilty  agent, 
or  by  some  other  means.  No  such  facts  appear  on  the 
face  of  this  indictment,  and  hence  this  section  of  the 
Code  is  wholly  inapplicable. 

We  do  not  think  the  cases  cited  on  behalf  of  the  State 
are  in  point.  In  Tyler  v.  People,  8  Mich.,  320,  it  ap- 
peared that  the  blow  which  produced  death  was  struck  in 
Canada;  but  the  person  assaulted  came  into  the  State 
of  Michigan,  where  he  died,  and  Tyler,  who  struck  the 
blow,  was  indicted  for  murder  in  Michigan.    But  it  ap- 
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peared  in  that  case  that  the  legislature  had  passed  an 
act  providing,  in  substance,  that  where  a  mortal  wound 
was  given  outside  of  the  State,  and  death  resulted  there- 
from in  any  county  within  the  State,  the  offense  might 
be  prosecuted  and  punished  in  the  county  where  the 
death  happened. 

In  State  v.  Caldwell,  decided  by  the  supreme  court  of 
North  Carolina  in  1894,  and  reported  in  20  S.  E.,  523,  it 
appeared  that  Caldwell  had  assaulted  a  man  by  the  name 
of  Nelson  in  the  State  of  South  Carolina ;  but  Nelson 
was  brought  in  the  State  of  North  Carolina,  and  there 
died  from  the  effects  of  the  wound  received  at  the  hands 
of  Caldwell.  The  l^islature  of  North  Carolina  had 
passed  a  statute  similar  to  the  Michigan  statute  referred 
to  above,  and  the  supreme  court  of  North  Carolina,  upon 
the  facts  stated,  held  that  the  offense  of  murder  charged 
against  Caldwell  was  consummated  in  the  State  of  North 
Carolina,  and  the  conviction  of  Caldwell  was  affirmed. 

In  Commontoealth  v.  Macloon,  101  Mass.,  1,  100  Am. 
Dec,  89,  it  appeared  there  was  in  force  in  Massachusetts 
a  statute,  similar  to  the  Michigan  statute,  providing  that 
where  a  wound  is  given  without  the  limits  of  a  State,  by 
means  whereof  death  ensues  in  any  county  of  said  State, 
such  offense  may  be  prosecuted  and  punished  in  the 
county  where  death  ensues.  The  defendants  in  that  case 
were  seamen,  who  had  "on  the  high  seas  committed  an 
assault  on  one  Hooper,  who  afterwards  died,  as  the  re- 
sult of  said  assault^  in  Suffolk  county,  Massachusetts." 
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The  jurisdiction  of  the  Massachusetts  court  was  upheld 
under  the  provisions  of  the  statute. 

But  these  cases  are  all  inapplicable  for  the  reason  we 
have  no  statute  in  Tennessee  exactly  like  that  upon  which 
those  cases  were  determined;  but  our  statute  is  very 
explicit  in  defining  the  conditions  upon  which  the  State 
courts  may  have  jurisdiction  of  an  oflfense  commenced 
in  another  State,  but  consummated  in  this  State. 

But  it  is  said  that  at  common  law  the  principal  felon 
was  indictable  in  the  county  or  jurisdiction  where  the 
crime  was  consummated,  and  that,  independently  of  our 
statute,  this  is  the  law  of  this  State;  but  in  Riley  v.  Statc^ 
9  Humph.,  657,  it  was  said :  "But  in  the  case  of  homi- 
cide, if  the  wound  was  given  in  one  county  and  the  death 
happened  in  another,  it  was  said  by  some  that  the  party 
was  not  indictable  at  all,  because  the  offense  was  not 
complete  in  either  county,  and  the  jury  could  inquire  of 
what  happened  only  in  their  own  county.  But  the  com- 
mon law  was  that  he  might  be  indictable  where  the 
stroke  was  given,  for  that  alone  is  the  act  of  the  party 
and  the  death  is  but  a  consequence" — citing  1  East,  361. 
"Therefore,  when  the  legislature  enacts  that  the  party 
shall  be  tried  in  the  county  where  the  offense  may  have 
been  committed,  they  intended  where  the  active  agency 
of  the  perpetrator  was  employed."  If  this  rule  is  to  be 
applied,  the  principal  felon  in  this  case  would  be  indict- 
able in  North  Carolina,  and  not  in  Tennessee.  But  in 
our  opinion,  our  statute  (section  6934,  Shannon's  Code) 
was  intended  to  cover  all  cases  where  an  offense  com- 
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menced  beyond  this  State  is  consummated  within  its 
boundaries.  In  such  case,  under  the  express  provisions 
of  the  statute,  there  must  be  an  act  of  intervention  in 
this  State  proceeding  directly  from  the  perpetrator  him- 
self, either  through  an  innocent  or  guilty  agent^  or  by 
any  other  means. 

It  is  further  insisted  on  behalf  of  the  State  that  by 
the  principles  of  the  common  law  the  accessary  is  to  be 
tried  at  the  place  where  his  guilty  act  of  accessaryship 
took  place.  Wharton's  Crim.  Law  (10th  Ed.),  section 
287;  State  v.  Moore,  6  Post.  (N.  H.),  448,  59  Am.  Dec., 
354;  People  v.  Hall,  57  How.  Pr.  (N.  Y.),  342;  State  v. 
Knight,  1  N.  C,  143;  State  v.  Chapin,  17  Ark.,  561,  65 
Am.  Dec,  452 ;  People  v.  Hodges,  27  Cal.,  340.  However, 
this  may  have  been  at  common  law,  it  has  been  settled  in 
this  State  by  section  6432  of  Shannon's  Code,  which  pro- 
vides that  the  offense  of  the  accessary  is  cognizable  in 
any  court  having  jurisdiction  of  the  crime  of  the  princi- 
pal felon.  This  provision  is  in  the  same  act  which  per- 
mits the  prosecution  of  the  accessary  without  the  previ- 
ous conviction  of  the  principal  felon,  which  could  not 
have  been  done  at  common  law.  It  having  been  seen 
already  that  the  principal  felon,  A.  E.  Reed,  in  this  case 
could  not,  under  our  statute,  have  been  indicted  in  this 
State,  it  follows  that  the  offense  of  the  accessary  before 
the  fact  is  not  justiciable  in  this  State.  This  is  plainly  a 
casus  omissus  in  the  law,  and  the  result  is  that  the  indict- 
ment in  this  case  must  be  quashed,  and  the  judgment  of 
the  court  below  reversed. 
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La  Follettb  Coal^  Iron  &  Railway  Company  v.  W.  M. 

Minton. 

(Knoxville.    September  Term,  1906.) 

1.  VEBDIOTS.  For  personal  injtiries  sustained  by  the  evidence 
of  defendant's  negligence. 
Bridence  stated,  examined,  and  held  sufficient  to  sustain  a  ver- 
dict In  favor  of  plaintiff  for  personal  injuries  caused  by  defend- 
ant*s  negligence  in  failing  to  protect  employees  from  falling  ore 
in  the  mine  shaft     (Post,  pp.  417-423.) 

Case  cited  and  approved:     Iron  Co.  v.  Hamilton,  107  Tenn.,  705. 

3.  GONTBIBUTOBY  NEOLIOENCE.  Question  to  be  submitted 
to  the  Jury. 

The  question  of  plaintifT's  contributory  negligence  as  affecting 
his  right  of  recovery  for  personal  injuries  is  proper  to  be  sub- 
mitted to  the  determination  of  the  Jury  under  the  evidence. 
(Post,  p.  423.) 

8.  EMPLOYEB  AND  EMPLOYEE.  Question  of  assumption  of 
risk  by  employee  is  properly  submitted  to  the  Jury. 
The  question  of  the  plaintiffs  assumption  of  the  risk  incident 
to  his  employment  from  his  familiarity  with  the  premises  and 
his  experience  In  the  business  is  a  matter  for  the  Jury  and  is 
proper  to  be  submitted  to  its  determination  under  the  evidence. 
(Post,  p.  423.) 

4.  STATUTES  OF  LIMITATIONS.  New  action  within  one  year 
after  dismissal  of  first  suit  lor  failure  to  file  declaration,  where 
the  first  suit  was  brought  in  time,  when. 

The  dismissal  of  the  plaintiff's  suit  on  account  of  his  failure  to 
file  a  declaration  does  not  conclude  his  rights  of  action,  and 
hence  a  second  suit,  brought  within  one  year  after  such  dis- 
missal of  the  first  suit,  which  was  brought  in  proper  time, 
iB  not  barred  by  the  statutes  of  limitations.    (Post,  pp,  423-428.) 
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Code  referred  to  and  construed:  Sec.  4446  (3.);  sec.  3449  (M. 
ft  v.);  sec.  2765  (T.  ft  S.  and  1858). 

Cases  cited  and  approved:  Cole  v.  Nashville,  5  Cold.,  639;  Rail- 
road V.  Pillow,  9  Heisk.,  248;  Iron  Co.  v.  Broyles,  95  Tenn., 
612;  Hooper  v.  Railroad,  106  Tenn.,  31;  Hooper,  Admr.,  y.  Rail- 
road, 107  Tenn.,  716;  Lindsay  v.  Allen,  112  Tenn.,  653;  Homer 
v.  Brown,  16  How.  (U.  S.),  354;  Insurance  Co.  v.  Broughton, 
109  U.  S.,  121;  Gardner  v.  Railroad,  150  U.  S.,  349. 

Cases  cited  and  distinguished:  Anderson  v.  Bedford,  4  Cold., 
464;  Sweet  v.  Light  Co.,  97  Tenn.,  252;  Coal  Co.  v.  Daniel,  100 
Tenn.,  65. 

6.  WITNISSSES.  Evidence  is  admissible  to  sustain  grood  char- 
acter of  plaintiff  where  an  effort  is  made,  upon  cross-ezamina- 
tion,  to  discredit  him  as  a  witness. 
Evidence  is  admissible  to  prove  the  good  character  of  the  plain- 
tiff, where  he  testified,  and  upon  his  cross-examination  an  ef- 
fort was  made  to  discredit  him  as  a  witness.  {Poetj  pp.  428, 
429.) 

Cases  cited  and  approved:  Richmond  v.  Richmond,  10  Terg., 
345;   Warfleld  v.  Railroad,  104  Tenn.,  74. 


PROM   CAMPBELLfc 


Appeal  in  error  from  the  Circuit  Court  of  Campbell 
county. — O.  Mc.  Hendekson,  Judge. 

H.  B.  Lindsay  and  W.  A.  0\aens,  for  Coal,  Iihmi  & 
Railway  Company. 

J.  A.  Fowler  and  Ageb  &  Peters^  for  Minton. 
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Mr.  Justice  MoAusteb  delivered  the  opinion  of  the 
Court. 

The  plaintiff  below  recovered  a  verdict  and  judgment 
against  the  defendant  company  for  the  sum  of  |3,000,  as 
damages  for  personal  injuries.  The  defendant  company 
appealed,  and  has  assigned  errors. 

It  is  alleged  in  the  declaration  that  the  defendant  com- 
pany was  operating  iron  ore  mines  near  the  city  of  La 
Follette,  in  Campbell  county,  Tennessee,  in  which  what 
was  kno^\Ti  as  "shaft  No.  2,"  from  which  shaft  the  ore 
was  hoisted  by  means  of  steam  engines,  was  defective 
and  not  up  to  the  standard  of  engineering  skill  and  min- 
ing; and  while  the  plaintiff  was  in  the  shaft  a  large  piece 
of  iron  ore  fell  about  fifty  feet  from  the  surface  and 
struck  plaintiff  on  the  head. 

The  facts  are  more  specifically  stated  in  the  fourth 
count  of  the  declaration  as  follows : 

"Plaintiff  was  employed  by  defendant  and  directed  to 
repair  a  pump  or  other  machinery  situated  near  the  bot- 
tom of  said  shaft,  and  was  also  directed  by  a  superior 
servant  to  procure  proper  implements  with  which  to 
make  said  repairs,  and  in  order  to  procure  said  imple- 
ments it  became  necessary  or  proper  for  him  to  enter 
upon  a  scaffold  in  said  shaft,  which  was  placed  there 
for  the  use  of  employees.  In  passing  along  the  first  level 
of  said  mine,  from  one  side  of  said  shaft  to  the  other, 
and  as  plaintiff  was  stepping  into  the  shaft  upon  the 
scaffold,  a  heavy  piece  of  ore  fell  from  the  skip  car,  at  or 
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near  the  top  of  said  shaft,  down  the  same,  and  struck 
plaintiff  on  the  head,  fracturing  his  skull,  and  render- 
ing him  senseless  for  two  weeks,  resulting  in  paralysis 
and  permanent  disability. 

The  place  where  plaintiff  was  put  to  work  was  unsafe 
and  dangerous.  Defendant  had  given  plaintiff  no  warn- 
ing, advice,  and  instructions  with  reference  to  the  con- 
struction of  said  shaft  and  machinery." 

Plea  of  not  guilty  and  statute  of  limitations  of  one 
year  were  interposed  by  the  defendant. 

The  first  assignment  we  shall  consider  is  that  there  is 
no  evidence,  when  taken  as  a  whole,  to  sustain  the  ver- 
dict, and  that  the  undisputed  evidence  showed  that  plain- 
tiff was  injured  as  the  direct  result  of  the  negligence  of 
his  fellow  servants,  who  dropped  a  piece  of  ore  which 
struck  plaintiff. 

Charles  Willis  was  the  general  mine  foreman,  and  em- 
ployed to  sink  shaft  No.  2  in  defendant's  mine.  Willis 
put  Minton  to  work  fixing  up  the  shaft  "in  general." 
Minton  procured  certain  tools  and  started  into  the  shaft 
to  begin  preparations  at  the  bottom.  Searles  was  gen- 
eral superintendent  of  the  company,  and  admits  he  had 
a  talk  with  Minton  about  taking  the  contract,  but  says 
they  had  not  come  to  a  perfect  understanding  about  the 
matter.  Willis  says  the  contract  between  Searles,  gen- 
eral superintendent,  and  Minton,  had  been  practically 
closed,  but  was  not  signed. 

Minton  was  working  in  the  line  of  his  employment 
when  he  was  injured.    He  discovered,  on  going  to  bot- 
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torn  of  shaft^  that  pumps  must  be  repaired  and  must  be 
lowered,  and  that  in  doing  so  it  would  be  necessary  to 
disconnect  and  again  connect  the  pipes.  He  found  that 
it  would  also  be  necessary  to  sink  the  shaft  a  little  lower 
in  order  to  put  in  some  timbers. 

Minton  states  that  "that  morning,  when  he  entered  the 
shaft  at  the  first  level,  he  saw  Davis,  an  old  acquaint- 
ance, and  passed  over  the  shaft  and  had  a  conversation 
with  Davis,  and  while  there  saw  an  iron  bar,  and  that 
when  he  started  into  the  shaft,  at  the  time  he  was  in- 
jured, it  was  his  purpose  to  go  to  the  pump,  detach  the 
pipes,  and  lower  it  for  the  purpose  of  making  the  proper 
connections  and  putting  on  or  off  a  flange,  and  it  was 
necessary  for  him  to  have  an  instrument  similar  to  this^ 
bar,  and  for  that  reason,  he  started  over  to  procure  it 
from  Davis,  and  was  injured  while  doing  so.*' 

Davis  corroborates  Minton,  wherein  Davis  testifies 
that  he  did  have  a  bar,  which  he  used  in  punching  the 
ore  into  the  skip. 

Plaintiff  insists  he  was  injured  while  in  the  skip  sec- 
tion of  the  shaft,  passing  across  the  plank,  as  claimed  by 
him,  and  was  not  sitting  on  the  plank  talking  to  Davis, 
as  contended  by  plaintiff  in  error. 

Minton  himself  testifies  positively  that  he  had  de- 
scended  into  the  other  section  of  the  shaft  to  the  first 
level  and  had  opened  the  door  in  the  partition  between 
the  two  sections  of  the  shaft,  and  had  started  into  the 
skip  section,  and  while  he  yet  had  hold  of  the  door  with 
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his  hand,  and  just  as  his  head  got  inside  the  shafts  this 
ore  fell  and  knocked  him  unconscious. 

It  is  true  Davis  testified  for  the  defendant  below  that 
Minton  was  sitting  in  the  shaft  on  the  plankway,  talk- 
ing to  him  at  the  time  the  rock  fell  and  struck  him.  Davis 
is  corroborated  in  this  statement  by  Wm.  Henry  and 
Geo.  W.  Taylor.  It  is  insisted  on  behalf  of  plaintiff  that 
these  witnesses  confused  the  two  occasions.  On  the 
first  visit  into  the  shaft,  Minton  admits  that  he  was  talk- 
ing to  Davis  on  the  plankway ;  but,  when  he  was  injured, 
he  had  just  opened  the  door  and  started  into  the  shaft 
in  the  plankway. 

The  evidence  further  tends  to  show  that  this  plank  was 
placed  across  the  skipway  to  enable  employees  to  pass 
from  one  side  of  the  skip  to  the  other,  and  that  it  was 
habitually  used  by  the  men  for  that  purpose,  and  in  fact 
there  was  no  other  way  for  them  to  get  to  the  east  side 
of  the  skipway. 

There  is  also  evidence  tending  to  show  that  the  skip- 
way  was  out  of  repair  at  the  top  near  the  point  where  it 
dumped,  and  in  consequence  thereof  the  skip  had  been 
several  times  wrecked  at  that  point.  There  is  proof  that 
the  skipway  was  examined  a  short  time  after  the  acci- 
dent, and  it  had  spread  at  the  top  and  was  out  of  fix,  etc. 

Defendant's  testimony  tended  to  show  that  on  this  oc- 
casion, the  skip  having  been  wrecked,  several  employees 
went  up  to  repair  it,  and  had  been  at  work  on  it  for  a 
half  ^our.  One  of  the  men  had  taken  this  piece  of  iron 
ore  and  made  out  of  it  a  heel  for  a  prize,  and  about  the 
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time  they  got  the  skip  in  position  the  ore  slipped  and  fell 
into  the  shaft. 

It  was  further  contended  on  behalf  of  the  company 
that  the  plaintiff  was  perfectly  familiar  with  every  ar- 
rangement about  the  shaft;  that  he  was  an  expert,  and 
had  himself,  under  the  employment  of  the  company  some 
months  prior  thereto,  sunk  this  shaft  to  its  present 
depth ;  that  he  had  constructed  the  gangway  across  said 
hallway  in  the  shaft,  and  that  after  he  had  ceased  to 
drive  the  shaft  any  deeper  he  had,  as  foreman  of  said 
shaft,  driven  the  levels  to  the  east  and  west  therefrom, 
where  he  worked  until  some  three  months  prior  to  the 
date  of  his  injury ;  that  he  came  back  to  La  Follette  a  few 
days  before  his  injury  for  the  purpose  of  taking  a  con- 
tract to  sink  said  shaft  still  deeper ;  that  at  the  time  de- 
fendant in  error  was  injured  he  was  on  said  gangway  at 
the  first  level,  talking  to  the  witness  Davis,  and  was  not 
engaged  in  the  pursuit  of  any  business  as  an  employee 
of  the  company ;  that  he  negligently  exposed  himself  to 
danger  by  standing  or  sitting  on  said  plank  way  while  the 
haulage  skip  car  was  being  operated  in  said  compart- 
ment; and  that  while  he  was  so  sitting  a  piece  of  iron 
ore  fell  from  above,  negligently  dropped  by  a  fellow 
servant  while  engaged  in  some  duty  at  the  top  of  the 
shaft. 

It  is  insisted  on  behalf  of  the  company  that  this  shaft 
was  being  constructed  in  the  usual  way,  and  that  all  its 
equipments  were  in  a  reasonable  state  of  repair,  and  that 
the  injury  to  plaintifif  was  not  the  result  of  any  negli- 
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gence  on  the  part  of  the  company,  but  resulted  from  the 
negligence  of  a  fellow  servant  of  the  plaintiflf,  and  from 
the  latter's  gross  negligence  in  assuming  and  remaining 
in  a  dangerous  and  exposed  place,  with  full  knowledge 
of  its  conditions,  without  taking  any  precautions  to  pro- 
tect himself.  This  is  a  full  statement  of  the  theory  of 
the  defendant  company. 

We  are  of  opinion,  however,  the  company  was  negli- 
gent in  not  having  provided  a  covering  over  the  plank- 
way  to  protect  employees  in  crossing  it  from  the  dan- 
ger of  the  falling  ore.  There  is  proof  tending  to  show 
that  lumps  of  ore  frequently  fell  down  the  shaft,  and 
this  had  been  going  on  for  some  time,  and  there  was 
nothing  to  protect  the  men  against  falling  ore.  One  wit- 
ness says  it  was  an  ordinary  thing  for  ore  to  fall.  It  is 
in  proof  that  the  company  knew  that  this  ore  was  ac- 
customed to  fall,  and  had  warned  its  men  against  pass- 
ing through  the  skipway  when  the  skip  was  above  the 
level;  but  plaintiff  testifies  that  no  such  warning  had 
been  given  him,  and  this  fact  is  admitted  by  the  super- 
intendent. When  Minton  sank  the  shaft  under  his  first 
employment,  the  skipway  had  not  been  put  in. 

In  Virginia  Iron  Co.  v.  Hamilton,  107  Tenn.,  705,  65 
S.  W.,  401,  it  appeared  that  plaintiff,  a  manufacturing 
company,  put  defendant^  its  employee,  at  work  under  an 
elevated  railway  track,  upon  and  over  which  its  em- 
ployees were  oi)erating  engines  and  cars,  delivering  ma- 
terial for  the  operation  of  its  plant.  By  the  negligence 
of  defendant's  fellow  servants  operating  the  engines  and 
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cars,  a  stone  fell  from  one  of  the  cars  upon  defendant's 
head,  inflicting  the  injury  sued  for.  The  defendant  com- 
pany had  negligently  failed  to  afford  any  protection  of 
the  place  where  plaintiff  was  put  to*  work  from  stones 
falling  from  the  cars  above.  It  was  held  upon  these 
facts  that  the  company  was  liable. 

While  there  is  much  proof  in  the  record  to  sustain 
the  contentions  of  the  defendant  company,  we  are  of 
opinion  the  verdict  of  the  jury  is  amply  sustained  by 
the  testimony  of  the  plaintiff  and  other  facts  and  cir- 
cumstances tending  to  corroborate  his  statement. 

It  is  said,  however,  that  Minton  was  guilty  of  such 
contributory  negligence  as  should  defeat  his  right  of  re- 
covery, and  that  he  assumed  the  risk  incident  to  his  em- 
ployment from  his  familiarity  with  the  premises  and 
his  experience  in  the  business.  All  these  matters  be- 
longed to  the  jury  and  were  properly  submitted  to  their 
determination. 

The  next  assignment  to  be  considered  is  that  the  court 
should  not  have  stricken  from  the  files  defendant's  plea 
of  the  statute  of  limitations.  The  plaintiff  had  previ- 
ously brought  a  suit  for  the  same  cause  of  action,  but  said 
suit  was  dismissed  on  motion  of  defendant  below  for  the 
failure  of  plaintiff  to  file  a  declaration.  Thereafter  the 
present  suit  w^as  brought,  more  than  twelve  months  after 
the  injury  occurred.  A  motion  by  plaintiff's  counsel 
to  strike  out  this  plea  was  sustained  by  the  court,  to 
which  action  defendant  excepted.  The  injury  was  sus- 
tained by  the  plaintiff  on  the  8th  of  July,  1902,  but  suit 
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was  not  brought  until  the  6th  day  of  July,  1903.  The 
summons  was  executed  on  the  19  th  day  of  July,  1903. 
Thereafter,  on  the  29th  of  October,  1903,  that  suit  was 
dismissed  on  motion  of  defendant's  attorney  for  failure 
of  plaintiff  to  file  a  declaration.  The  second  and  present 
suit  was  brought  on  December  21,  1903,  and  summons 
was  executed  on  February  2, 1904. 

It  will  be  observed  that  the  first  suit^was  brought  only 
two  days  before  the  bar  of  one  year-  would  have  been 
complete,  and  the  second  suit  was  brought  within  twelve 
months  after  the  dismissal  of  the  first  suit,  but  more 
than  twelve  months  after  the  injury  was  sustained,  when 
it  is  said  the  cause  of  action  accrued. 

Defendant  insists,  on  these  facts,  that  the  present  suit 
is  barred  by  the  statute  of  limitations.  PlaintiflF  cites 
in  support  of  his  position  East  Tennessee  Coal  Co.  v. 
Daniels,  100  Tenn.,  65,  42  S.  W.,  1062,  wherein  it  was 
held  that: 

"A  right  of  action  is  not  saved  from  the  bar  of  the  stat- 
ute of  limitations,  where,  before  it  was  barred,  the  plain- 
tiff obtained  the  issuance  of  an  original  summons,  which 
was  delivered  to  the  attorney,  but  never  placed  in  the 
hands  of  an  officer,  and  after  the  time  of  the  statute  had 
run  dismissed  his  suit  for  want  of  service  of  process,  and 
thereafter,  within  twelve  months,  brought  a  new  suit. 
The  first  action  was  not  commenced,  within  the  meaning 
of  the  statute  permitting  a  party  whose  suit  brought  in 
time  has  been  dismissed  upon  some  grounds,  not  con- 
cluding his   right  to   renew  his  action  within  twelve 
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months  after  such  dismissal,  though  the  statute  may  in 
the  meantime  have  run  its  course." 

The  whole  point  of  that  decision  was  that  the  sum- 
mons had  never  been  placed  in  the  hands  of  an  officer  for 
execution,  and  hence  there  had  been  no  commencement 
of  a  suit  within  the  meaning  of  the  statute. 

Counsel  also  relies  upon  the  case  of  Anderson  v.  Bed- 
ford  J  4  Cold.  (Tenn.),  464,  wherein  this  language  is 
used: 

"In  no  case  of  which  we  are  advised,  where  the  failure 
of  the  action  is  due  to  the  default,  wrong,  or  laches  of 
the  plaintiff,  has  it  been  held  sufficient  to  authorize  the 
bringing  of  another  suit  under  the  exception  of  the  stat- 
ute within  one  year  after  the  termination  of  the  first." 

However,  an  examination  of  this  case  will  show  that 
it  was  determined  under  the  provisions  of  the  statute 
of  limitations  in  existence  prior  to  the  adoption  of  the 
Code  of  1858,  which  went  into  effect  on  the  first  of  May 
of  that  year.  These  acts,  as  embodied  in  the  Code  of 
1858,  are  different  in  some  essential  particulars,  and  the 
case  of  Anderson  v.  Bedford  was  determined  under  the 
provisions  of  those  acts  as  they  were  framed  prior  to  the 
passage  of  the  Code  of  1858,  and  not  as  changed  when 
brought  forward  in  that  Code.  It  will  appear  that  the 
provisions  of  the  statute  of  limitations  relied  on  in  the 
present  case  had  their  origin  with  the  Code  of  1858,  and 
were  not  in  existence  when  the  suit  of  Anderson  v.  Bedr 
ford,  supra,  arose. 
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The  language  quoted  by  counsel  from  that  case  is, 
therefore,  wholly  inapplicable  to  the  present  case. 

In  Sweet  v.  Electric  Light  Co.,  97  Tenn.,  252,  36  S.  W-, 
1090,  it  was  held  that  a  suit  brought  in  a  court  having 
no  jurisdiction  of  the  subject-matter  would  not  prevent 
a  bar  of  the  statute  and  bring  the  case  within  the  excep- 
tion prescribed. 

In  Cole  V.  Mai/or  and  Aldermeii  of  Nashville,  5  Cold. 
(Tenn.),  639,  it  appeared  that  Cole  instituted  suit 
against  the  mayor  and  aldermen  of  Nashville  in  1861, 
which  remained  on  the  docket  until  May,  1865,  when  the 
suit  was  dismissed  on  account  of  the  loss  of  the  files.  The 
plaintiff  within  twelve  months  brought,  the  second  suit 
for  the  same  cause  of  action.  It  was  held  by  the  court 
that  the  second  suit  was  not  barred  because  it  was 
brought  within  the  year,  as  provided  by  the  statute,  and 
it  was  not  concluded  by  the  decree  in  the  first  suit. 

So  in  the  case  of  Railroad  v.  Pillow^  9  Heisk.  (Tenn.), 
248,  a  motion  to  discontinue  tlie  suit  was  made  by  the 
defendant,  and  thereupon  the  plaintiff  took  a  nonsuit, 
and  judgment  was  rendered  against  him  for  costs,  and 
within  less  than  a  year  thereafter  plaintiff  commenced 
a  new  suit,  and  to  this  action  a  plea  of  the  statute  of 
limitations  was  filed.  The  coui't  held  that  the  above  pro- 
vision of  the  statute  applied,  and  that  the  plea  of  the 
statute  of  limitations  was  bad.  Hooper  v.  Railroad,  106 
Tenn.,  31,  60  S.  W.,  607,  53  L.  R.  A.,  931 ;  Hooper,  AdmW, 
V.  Railroad,  107  Tenn.,  716,  65  S.  W.,  405;  Iron  Co.  v. 
Broylea,  95  Tenn.,  612,  32  S.  W.,  761. 
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In  19  Am.  &  Eng.  Ency.  of  Tjaw,  p.  262,  it  is  said : 
"The  original  English  statutes  and  most  of  the  statutes 
in  the  United  States  provide  for  a  new  action  where  a 
judgment  for  the  plaintiff  is  reversed  on  appeal  or  writ 
of  error.  But  since  these  statutes  have  reference  purely 
to  the  question  of  limitations,  and  are  not  intended  to  af- 
fect the  rule  of  res  judicata,  manifestly  the  reversal 
must  be  on  some  ground  not  aflPecting  or  concluding  the 
merits  of  the  cause  of  action.  Where,  as  under  the  Ten- 
nessee statute,  the  plaintiff  is  allowed  to  have  a  new  ac- 
tion, where  judgment  is  rendered  against  him  upon  any 
ground  not  concluding  his  right  of  action,  the  new  ac- 
tion may  be  had  when  the  plaintiff  takes  a  voluntary 
nonsuit.  In  other,  jurisdictions,  the  nonsuit  must  be 
involuntary.'^  Gardner  v.  Michigan  Central  B.  R.  Oo:, 
150  U.  S.,  349, 14  Sup.  Ct.,  140,  37  L.  Ed.,  1107 ;  Homer 
V.  Brovm,  16  How.  (U.  S.),  354, 14  L.  Ed.,  970  j  Manhat- 
tan Life  Ins,  Co,  v.  Broughton,  109  U.  S.,  121, 3  Sup.  Ct, 
99, 27  L.  Ed.,  878;  Lindsays.  Allen,  112  Tenn.,  653,  82  S. 
W.,  171. 

We  are  of  opinion,  in  view  of  these  authorities,  that 
it  is  wholly  immaterial  whether  the  nonsuit  is  volun- 
tary or  involuntary.  The  real  question  is  whether  the 
dismissal  was  on  a  ground  concluding  the  plaintiff's 
right  of  action.  It  must  be  conceded  that  the  dismissal 
of  the  suit  by  tiie  court  on  the  motion  of  the  defendant 
for  the  plaintiff's  failure  to  file  a  declaration  is  no  ad-* 
judication  of  the  merits  of  the  controversy,  and  hence 
the  plaintiff's  right  of  action  is  not  concluded.    We  have 
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SO  held  in  several  unreported  cases,  and  this  is  now  the 
established  practice.  This  court,  in  quoting  the  lan- 
guage of  Anderson  v.  Bedford^  supra,  in  East  Term, 
Coal  Co.  V.  Daniel,  100  Tenn.,  65,  42  S.  W.,  1062,  did  not 
intend  to  approve  it  in  the  broad  sense  counsel  now  con- 
strue it;  but  the  language  waa  quoted  as  peculiarly  ap- 
plicable to  the  facts  of  that  particular  case.  The  same 
may  be  said  in  respect  of  the  case  of  Stveet  v.  Electric 
Light  Co.,  97  Tenn.,  252,  36  S.  W.,  1090. 

There  was  no  error  in  the  action  of  the  trial  judge  in 
striking  from  the  files  defendant's  plea  of  the  statute  of 
limitations,  filed  October  26,  1904. 

We  are,  therefore,  of  opinion  upon  the  authorities  that 
a  dismissal  of  the  plaintiff's  suit  on  account  of  his  fail- 
ure to  file  a  declaration  does  not  conclude  his  right  of 
action,  and  hence  the  second  suit  in  the  present  case  was 
in  time. 

The  third  assignment  of  error  is  that  the  court  erred 
in  admitting  the  evidence  of  certain  witnesses  named, 
whose  depositions  were  read  in  rebuttal  to  prove  the 
good  character  of  the  plaintiff,  for  the  reason  that,  this 
being  a  personal  injury  case,  the  character  or  reputation 
of  plaintiff  was  not  involved.  We  think  the  cross-exam- 
ination of  the  plaintiff,  Minton,  covering  about  twenty^ 
two  full  typewritten  pages,  showed  an  effort  on  the  part 
of  counsel  to  discredit  the  witness.  It  was  held  in  this 
State,  so  early  as  the  case  of  Rxciimond  v.  Richmond,  10 
Yerg.  ( Tenn. ) ,  345,  that  a  witness  may  be  impeached  by 
proving  that  he  is  not  worthy  of  credit,  or  that  the  facts 
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to  which  he  deposes  are  not  true,  or  by  cross-examina- 
tion, in  which  he  may  be  involved  in  inconsistencies ;  and 
it  waa  held  admissible  under  such  circumstances  to 
prove  the  good  character  of  the  witness.  Warfield  v. 
Railroad  Co.,  104  Tenn.,  74,  55  S.  W.,  304,  78  Am.  St. 
Rep.,  991. 
Affirmed. 
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W.  R.  Frazibr  and  John  Williams  v.  State. 
(Knoxville.    September  Term,  1906.) 

1.     HUBDEB,  FIRST  DEOBEB.    Evidence  held  not  to  prepon- 
derate against  verdict  of. 
EiVidence  stated  and  held  not  to  preponderate  against    verdict 
of  murder  in  the  first  degree,  and,  therefore,  not  to  entitle 
plaintiff  in  error  to  a  reversal  upon  the  facts.    {PoBi,  pp.  436-439.) 

8.  OHABGE  OF  GOUBT.  No  reversal  for  omission  to  charge 
upon  lower  offenses  embraced  under  charge  of  murder  in  the 
first  degree,  if  not  prejudicial. 
Where  it  appears  to  be  absolutely  certain  that  defendant  was 
not  prejudiced  by  the  trial  Judge's  omission  to  charge  upon 
the  lower  offenses  embraced  in  the  indictment  under  the 
charge  of  murder  in  the  first  degree,  there  will  be  no  reversal 
for  such  omission.    {Post,  pp,  439-441.) 

Cases  cited  and  approved:     Good  v.  State,  1  Lea,  293;  State  ▼. 
Hargrove,  18  Lea,  178;  Tarvers  v.  State,  90  Tenn.,  485-499. 


8.  SELF-DEFENSE.  Against  apparent  danger  existe,  when; 
charge  making  right  depend  upon  what  would  be  the  conduct 
of  persons  of  ordinary  prudence,  caution,  and  courage  is  erro- 
neous. 
The  right  of  self-defense  against  apparent  danger  exists  where 
a  person  honestly  believes,  upon  reasonable  grounds,  as  the 
facts  appear  to  him,  from  the  violence  of  another,  that  he 
is  in  danger  of  death  or  great  bodily  harm,  and  such  right 
cannot  be  made  to  depend  upon  what  effect  the  same  circum- 
stances and  situation  would  produce  upon  the  mind  of  a  per- 
son of  ordinary  prudence,  caution,  and  courage;  and  a  charge 
or  instruction  that  a  person  of  such  prudence,  caution,  and 
courage  must,  under  the  circumstances  and  situation  of  the 
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accused,  believe  It  absolutely  necessary  to  kill  to  save  him- 
self from  death  or  great  bodily  harm,  to  Justify  the  killing  as 
in  self-defense,  is  erroneous.    (Post,  pp.  441-449.) 

Cases  cited  and  approved:  Grainger  v.  State,  6  Terg.,  459;  Cope- 
land  V.  State,  7  Humph.,  479;  Morgan  v.  State,  3  Sneed,  480; 
Rlppy  V.  State,  2  Head,  219;  Williams  v.  State,  3  Heisk., 
37;  Jackson  v.  State,  6  Baxt.,  452;  Allsup  v.  State,  5  Lea,  362; 
Hull  V.  State,  6  L.ea,  249;  Allen  v.  United  States,  150  U.  S., 
563;  Hickory  v.  United  States,  151  U.  S.,  303;  People  v.  Len- 
non,  71  Mich.,  298. 

Case  cited  and  disapproved:     Stelnmeyer  v.  People,  95  111.,  883. 

4.  SAKE.  Same.  Erroneous  instruction  as  to  apparent  dang^ 
where  it  is  a  case  of  actual  danger  or  no  danger  at  all  is  not 
prejudicial  nor  reversible  error,  when. 

But  where  it  is  a  case  of  actual  danger  or  a  case  of  no  danger, 
and  not  a  case  of  apparent  danger,  a  charge  or  instruction 
to  the  effect  that  the  circumstances  and  situation  must  be 
such  as  to  induce  a  person  of  ordinary  prudence,  caution, 
and  courage' to  believe  it  absolutely  necessary  to  kill  to  save 
himself  from  death  or  great  bodily  harm,  is  not  prejudicial 
to  the  accused,  and  does  not  constitute  reversible  error.  {Poai^ 
pp,  441,  442,  443,  44B,  446,  448.) 

5.  OHABOE  OF  COURT.  Befusal  of  special  requests  not  made 
a  part  of  the  record  by  bill  of  exceptions  cannot  be  reviewed  or 
considered  by  supreme  court. 

Refusal  to  charge,  in  a  criminal  case,  special  requests  for 
additional  instructions  appearing  in  the  transcript  of  the 
record,  but  not  made  a  part  of  the  record  by  the  bill  of  ex- 
ceptions, cannot  be  considered  or  reviewed  by  the  supreme 
court.     {Post,  pp.  449,  450.) 

6.  SAHE.  Saine.  Specied  requests  are  not  made  a  part  of  the 
record  by  being  set  out  in  motion  for  new  trial. 

Special  requests  for  additional  instructions  are  not  made  a  part 
of  the  record  by  being  set  out  in  the  motion  for  a  new  trial. 
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made  in  the  court  below,  because  such  motion  is  not  the  ac- 
tion of  the  court,  but  the  statement  of  the  party,  and  the  facta 
therein  recited  may  or  may  not  be  true.    {Post,  p.  450.) 

7.  SAME.  Every  fact  and  element  of  the  offense  must  be  proved 
beyond  a  reasonable  doubt  to  warrant  a  verdict  of  guilty. 

The  charge  of  the  court,  after  stating  the  theory  and  conten- 
tion of  the  State,  instructing  the  jury  that.  If  they  find  the 
theory  and  contention  of  the  State  to  be  true,  defendant  would 
be  guilty  of  murder  in  the  first  degree,  and  they  should  so 
find,  is  erroneous,  because  it  falls  to  instruct  the  Jury  that 
every  fact  and  element  of  the  offense  must  be  found  to  be 
true  beyond  a  reasonable  doubt  to  warrant  a  verdict  of  guilty. 
(Post,  pp.  450-461.) 

Cases  cited  and  approved:  Purkey  v.  State,  3  Heisk.,  26;  Wiley 
V.  State,  5  Baxt.,  662;  Lawless  v.  State,  4  Lea«  179-182;  Rail- 
road V.  Gower,  85  Tenn.,  473.  474;  Owen  v.  State,  89  Tenn., 
698;  Owen  v.  State,  89  Tenn.,  705;  Hamilton  v.  State,  97  Tenn., 
456;  Rex  v.  Stone,  6  T.  R.,  528. 

8.  SAME.  Evidence  creating  a  reasonable  doubt  as  to  the 
truth  of  contention  of  self-defense  entitles  defendant  to  acquit- 
tal. 

The  charge  of  the  court,  after  stating  the  theory  and  contention 
of  the  accused  as  to  self-defense,  instructing  the  jury  that, 
if  from  all  the  facts  and  circumstances,  they  find  the  defend- 
ant's theory  and  contention  to  be  true,  he  should  be  acquitted, 
is  erroneous, '  because  the  law  is  the  defendant  is  entitled  to 
an  acquittal  where  the  evidence  as  to  self-defense  creates  in 
the  mind  of  the  jury  a  reasonable  doubt  as  to  its  truth.  {Post, 
pp.  451,  460-461.) 

Cases  cited  and  approved:  Wiley  v.  State,  5  Baxt.,  662;  Hamil- 
ton V.  State,  97  Tenn.,  456;   Legere  v.  State,  111  Tenn.,  376. 

9.  SAME.  Misleading  as  eliminating  defense  of  self-defense,  and 
SM  not  requiring  proof  of  the  offense  and  venue  beyond  a  rea- 
sonable doubt  is  erroneous. 

The  charge  of  the  court.  Instructing  the  jury  that  the  law  pre- 


9  Gates]         SEPTEMBER  TERM,  1906.  433 

Frazler  v.  State. 

anmes  every  man  Innocent  until  the  contrary  is  shown  by 
proof;  that,  though  absolute  certainty  of  guilt  is  not  required, 
a  moral  certainty  is;  and  that,  before  the  Jury  can  find  the 
defendant  guilty,  they  must  be  satisfied  from  the  evidence  that 
the  deceased  was  killed  by  defendant  in  Roane  county,  is  er- 
roneous and  misleading,  as  eliminating  the  defense  of  self- 
defense,  and  as  improperly  charging  with  reference  to  the 
quantum  of  proof  required  to  establish  the  killing  and  venue, 
whereas  the  material  facts  of  the  offense  and  venue 
must  be  established,  not  only  to  the  satisfaction  of  the  Jury, 
but  beyond  a  reasonable  doubt.     (Post,  pp,  452,  453,  460-462.) 

10.  8AHE.  Finding  of  guilty  must  be  made  from  the  evidence 
beyond  a  reasonable  doubt,  as  with  or  without  mitigating  dx- 
cumstances,  when. 

The  charge  of  the  court  instructing  the  Jury  that.  If  they  find 
from  the  evidence  that  defendant  is  guilty  of  murder  in  the 
first  degree,  with  or  without  mitigating  circumstances,  they 
will  so  render  their  verdict,  is  erroneous,  because  it  fails  to 
require  such  finding  to  be  made  from  the  evidence  beyond  a 
reasonable  doubt.    {Post,  pp,  453,  464,  462,  463.) 

11.  SAME.  Instruction  requiring  the  reasonable  doubt  to  be  a 
substantial  and  well-founded  doubt  is  erroneous,  when. 

The  charge  of  the  court  instructing  the  Jury  that  the  defendant 
should  not  be  convicted  of  any  offense  of  which  they  enter- 
tain a  reasonable  and  substantial  and  well  founded  doubt  is 
erroneous,  as  requiring  the  reasonable  doubt  to  be  both  sub- 
stantial and  well  founded,  especially  where  the  doctrine  as  to 
reasonable  doubt  is  charged  meagerly  in  a  single  paragraph, 
and  not  referred  to  in  other  parts  of  the  charge.  (Post,  pp. 
464,  463-467.) 

Cases  cited  and  approved:     Purkey  v.  State,  3  Heisk.,  26;   But- 
ler V.  State,  7  Baxt.,  37;   Lawless  v.  State,  4  Lea,  178;  Turner 
y.  State,  4  Lea,  207;   Owen  v.  State,  89  Tenn.,  700;   Common- 
wealth V.  Webster,  6  Cush.  (Mass.),  296. 
117  Tenn— 28 
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Cases  cited:  State  v.  Coleman,  20  S.  C,  465;  State  v.  Summer, 
55  S.  C,  32;  Brotherton  v.  People,  75  N.  Y.,  159-163;  State  ▼. 
Blunt,  91    Mo.,  503. 

18.  MrnOATINO  0IR0UMSTANCE8.  Found  In  Teidict  for 
murder  in  the  first  deg^ree  should  not  be  disregarded  by  the  trial 
judge,  when ;  case  in  Judgment. 
It  is  error  for  the  trial  judge  to  disregard  the  finding  of  miti- 
gating circumstances  in  a  verdict  for  murder  in  the  first  de- 
gree, and  to  sentence  defendant  to  death,  instead  of  imprison- 
ment for  life,  where  the  deceased  was  a  violent  and  danger- 
ous man,  having  little  regard  for  the  law,  and  not  hesitating 
to  attempt  to  redress  his  own  wrongs,  real  or  imaginary,  with 
force  and  violence,  who  had  previously  and  wrongfully  assault- 
ed the  defendant  with  a  knife,  and  had  been  Justifiably  knock- 
ed down  by  the  defendant,  and  who  in  consequence  had  made 
threats  to  kill  the  defendant,  which  threats  had  been  communi- 
cated to  defendant,  and  the  defendant  had  just  cause  to  be 
afraid  of  the  deceased,  and  sons,  and  the  fatal  meeting  may 
have  been  accidental.     (Post,  pp.  467,  468.) 

18.  SAME.  Same.  Trial  Judge's  erroneous  disregard  of  finding 
of  mitigating  circumstances  may  be  corrected  by  supreme 
court  in  its  Judgment  of  affirmance. 
The  error  of  the  trial  judge  in  disregarding  the  finding  of  miti- 
gating circumstances  in  a  verdict  for  murder  in  the  first  de- 
gree, in  a  case  where  it  should  be  regarded,  is  not  one  for 
which  a  reversal  and  new  trial  may  be  allowed,  but  it  is  one 
which  the  supreme  court  may  correct  in  its  judgment  upon 
affirmance.     {Post,  p.  468.) 


PROM  ROANE. 


Appeal  in  the  nature  of  a  writ  of  error  from  the  Cir- 
cuit Court  of  IJoaue  County. — George  L.  Bubke^  Judge. 


9  Gates]         SEPTEMBER  TERM,  1906.  435 

Frazier  v.  State. 

Sam  Epps  Young,  W.  L.  Welcker,  Frank  McElweb, 
Brbazealb  &  Staples  and  A.  P.  Thompson,  for  Frazier 
and  Williams. 

Attornby-Qbneral  Gates,  J.  L.  Nicholas  and 
Wright,  Wright  &  Hacjgard,  for  State. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Gonrt 

The  plaintiffs  in  error,  W.  R.  Frazier  and  John  Wil- 
liams, were  indicted  upon  a  charge  of  murder  in  the  first 
degree  for  killing  one  Jordan  Miller,  at  the  November 
term,  1905,  of  the  circuit  court  of  Roane  county.  They 
were  tried  at  the  succeeding  March  term  of  that  court 
upon  their  plea  of  not  guilty,  and  were  by  the  jury  found 
guilty  of  murder  in  the  first  degree,  with  mitigating  cir- 
cumstances. Their  motion  for  a  new  trial  was  over- 
ruled, and  the  trial  judge,  disregarding  the  finding  of 
the  jury  of  mitigating  circumstances,  imposed  a  death 
sentence.  From  this  judgment  they  have  prosecuted  an 
appeal  in  the  nature  of  a  writ  of  error  to  this  court,  and 
have  assigned  several  errors  upon  the  action  of  the  trial 
court  in  overruling  their  motion  for  a  new  trial  and  en- 
tering judgment  against  them. 

The  uncontroverted  facts  are  these : 

Jordan  Miller,  the  deceased,  lived  in  the  mountains 
of  Roane  countv,  about  seven  miles  from  the  town  of 
Rockwood,  John  Williams  lived  within  about  one  mile 
of  him,  probably  in  the  direction  of  Rock  wood.    W.  R. 
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Prazier  lived  about  midway  between  Miller's  house  and 
Rock  wood,  but  not  directly  upon  the  road  usually  travel- 
ed by  Miller  in  going  to  that  town.  W.  R.  Frazier  and 
Jordan  Miller,  some  two  years  lyjfore  the  homicide,  had 
had  a  difficulty  in  the  town  of  Rockwood,  in  which  Mil- 
ler had  assaulted  Frazier  with  a  knife,  and  the  latter 
had  knocked  the  former  down.  Frazier  had  been  indict- 
ed for  this,  and  tried  and  acquitted.  From  that  day,  there 
had  been  bad  blood  between  the  two  men,  and  Miller 
had  repeatedly  threatened  to  kill  Frazier.  These  threats 
had  been  communicated  to  Frazier,  and  he  was  evidently 
afraid  of  Miller,  and  in  constant  apprehension  that  he 
would  make  good  his  many  violent  threats.  Williams 
had  also  had  a  difficulty  with  Miller  about  working  a 
road,  but  it  does  not  appear  to  have  been  a  serious  one. 
Miller  was  a  bold,  violent,  and  dangerous  man,  frequent- 
ly resorting  to  force  and  violence  to  avenge  or  right  sup- 
posed grievances  against  his  neighbors,  and  had  the  rep- 
utation in  the  community  of  a  man  who  would  do  vio- 
lence to  those  whom  he  believed  had  wronged  him,  and 
execute  threats  made.  He  had  four  sons  residing  with 
him,  all  grown,  or  so  nearly  so  that  they  could  carry  and 
use  arms,  and  the  father  and  sons  were  in  the  habit  of 
carrying  their  guns  with  them  wherever  they  went.  At 
the  time  of  the  homicide,  among  them,  they  owned  one 
Marl  in  rifle  and  four  shotguns. 

The  homicide  took  place  on  the  mountain  between 
Jordan  Miller's  and  Rockwood,  and  about  four  miles 
from  the  house  of  Miller,  early  on  the  morning  of  August 
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16y  1905.  Jordan  Miller  and  his  two  sons^  James  and 
Charles^  were  going  to  Rockwood  in  a  wagon.  Jordan 
and  James  were  riding  in  the  wagon,  and  Charles  was 
walking  behind,  carrying  a  mowing  seytha  The  plain- 
tiffs in  error  were  on  the  roadside,  and  a  flght  ensned, 
in  which  Jordan  Miller  and  Charles  Miller  were  both 
killed  by  shots  which  were  fired  by  the  plaintiffs  in  er- 
ror. James  Miller  escaped,  and  is  the  chief  witness  for 
the  prosecution.  The  plaintiffs  in  error  testified  in  their 
own  behalf. 

Jordan  Miller  was  found  below  the  road  some  twenty- 
five  or  thirty  yards,  on  the  mountain  side,  with  several 
bullet  holes  in  him,  two  of  which  were  in  the  head,  and 
his  face  was  powder-burned.  His  shirt  was  also  on 
fire  when  he  was  found,  something  like  one  hour  after 
the  shooting.  Charles  Miller  was  found  in  the  road  ly- 
ing upon  the  scythe.  He  had  one  bullet  wound  in  the 
breast  and  one  in  the  face.  His  chin  was  blown  off,  evi- 
dently with  a  shotgun,  and  his  face  was  i>owder-burned. 
No  arms  were  found  near  either  of  theln. 

The  plaintiffs  in  error  were  tried  in  this  case  for  the 
homicide  of  Jordan  Miller. 

The  contention  of  the  State  is  that  the  plaintiffs  in 
error  were  lying  in  wait  upon  the  public  road  for  Jor- 
dan Miller,  and  that  when  he  and  his  sons  came  along, 
unarmed,  the  former,  without  provocatior.  r;>ened  fire 
upon  them  and  killed  Jordan  and  Charles. 

That  of  the  plaintiffs  in  error  is  that  they  were  on 
their  way  to  the  Bledsoe  mines,  which  were  situated  be- 
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tween  Prazier's  house  and  Rockwood,  where  Frazier  had 
some  business^  and  to  Rockwood,  where  they  both  had 
some  business  in  a  bank ;  that  they  had  no  information 
that  Jordan  Miller  or  his  sons  would  be  on  the  road  that 
day,  and  had  no  expectation  of  meeting  them ;  that  they 
had  stopped  in  the  edge  of  the  road  for  a  few  minutes 
in  order  to  allow  Williams  to  attend  to  a  call  of  nature; 
that  Jordan  Miller,  his  two  sons,  James  and  Charles^ 
and  another  man,  whom  they  took  to  be  one  Walker,  a 
relative  of  Miller,  came  along;  that  Jordan  Miller,  when 
he  saw  Prazier,  arose  in  the  wagon  and  said,  "N6w,  God 
damn  you;  I  have  got  you,"  and  opened  fire  upon  him 
with  a  double-barreled  shotgun,  and  the  man  Walker, 
who  was  walking  behind  the  wagon  with  Charles  Miller, 
at  the  same  time  began  to  fire  upon  plaintiflFs  in  error 
with  a  large  pistol ;  that  they,  having  with  them  a  rifle 
and  a  shotgun,  returned  the  fire;  and  that  in  this  way 
Jordan  and  Charles  Miller  were  killed.  They  further 
say  that  Walker  ran  off,  carrying  the  shotgun 
used  by  Miller  and  the  pistol  used  by  himself.  They 
were  arrested  at  their  homes  that  day,  and  denied  that 
they  had  shot  the  Millers.  They  explain  this  by  stating 
that  they  had  agreed  to  do  so  for  fear  the  Miller  boys 
would  do  violence  to  their  families. 

James  Miller  testified  that  his  father,  brother,  and 
himself  were  unarmed  and  made  no  assault  whatever 
upon  the  plaintiffs  in  error,  but  that  the  plaintiffs  in 
error  came  out  from  the  bushes  and  began  to  fire  upon 
them  without  provocation.    The  effect  of  his  evidence  is 
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that  Frazier  shot  his  father  and  Williams  his  brother 
Charles.  He  also  testified  that  Walker  was  not  with 
them  that  morning.  There  is  also  some  circumstantial 
evidence  tending  to  sustain  the  theory  of  the  State. 

If  the  contention  of  the  State  is  true,  the  plaintiffs 
in  error  were  properly  found  guilty  of  murder  in  the 
first  d^ree.  If  that  of  the  plaintiffs  in  error  is  true, 
they  should  have  been  acquitted.  The  jury  found  for 
the  State,  and  we  cannot  say  from  this  record  that  the 
evidence  preponderates  against  the  verdict.  Therefore, 
without  any  discussion  of  the  evidence,  we  must  hold 
that  the  plaintiffs  in  error  are  not  entitled  to  a  reversal 
upon  the  facts. 

There  are  a  number  of  errors  of  law  assigned,  of 
which  we  will  now  dispose. 

1.  The  first  of  these  is  that  the  trial  judge  failed  to 
charge  upon  all  the  degrees  of  homicide  and  offenses  in- 
cluded in  the  indictment.  The  charge  upon  this  subject 
ia  in  these  words :  "A  charge  of  murder  in  the  first  de- 
gree, by  operation  of  law,  embraces  a  charge  of  murder 
in  the  second  degree,  of  voluntary  and  involuntary  man- 
slaughter, and  assault  and  battery,  and  simple  assault. 
Manslaughter  of  neither  grade,  an  assault  and  battery, 
and  simple  assault  under  the  proof  in  this  case,  do  not 
lie.'^ 

The  trial  judge  then  proceeds  to  properly  define  mur- 
der in  the  first  and  second  degrees,  and  does  not  again 
refer  to  the  lesser  degrees  of  homicide  or  to  the  offense 
of  assault  and  battery.    We  do  not  think  the  omission  to 
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charge  the  law  upon  the  subject  of  manslaughter  and 
assault  and  battery,  and  the  statement,  in  eflfect,  that 
they  are  not  involved  in  this  case,  is  error  of  which  the 
plaintiffs  in  error  can  complain.  It  is  now  well  settled 
in  this  State  that  an  error  which  will  entitle  a  plaintiff 
in  error  to  a  reversal  of  a  judgment  against  him  must 
be  one  that  prejudices  him  and  affects  the  merits  of  the 
case.  The  contentions  of  both  the  State  and  the  plain- 
tiffs  in  error  in  the  trial  below  excluded  all  idea  that 
the  plaintiffs  in  error  were  or  could  be  guilty  of  the  of- 
fenses upon  which  the  jury  were  not  instructed.  The 
contention  of  the  State  was  that  the  defendants  were 
lying  in  wait  for  the  deceased  upon  the  public  highway, 
and  shot  them  down  without  provocation,  in  consequence 
of  an  old  grudge,  and  were  therefore  guilty  of  murder 
in  the  first  degree ;  while  that  of  plaintiffs  in  error  is  that 
the  meeting  was  sudden  and  accidental,  and  that  Jordan 
Miller  and  another  man  first  fired  upon  them,  and 
that  they  shot  only  in  their  necessary  self-defense.  If 
the  contention  of  the  State  upon  the  facts  is  true,  it  is 
certain  that  the  plaintiffs  in  error  were  guilty  of  mur- 
der, and  any  instructions  upon  the  lesser  grades  of  hom- 
icide would  have  been  irrelevant.  If  the  contention  of 
the  plaintiffs  in  error  is  true,  they  could  not  possibly 
be  guilty  of  any  offense;  for  it  was  necessary  for  them 
to  kill  Jordan  Miller  in  justifiable  self-defense.  They 
had  the  right  to  carry  their  self-defense  to  the  extreme 
limit^  and  it  could  not  possibly  bo  said  that  in  doing  so 
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the  violence  resorted  to  by  them  was  excessive,  and  they 
were  therefore  guilty  of  a  lesser  degree  of  homicide. 

It  is  evident  that  the  instructions  to  the  jury  upon  the 
offenses  embraced  in  the  indictment  below  the  offense 
of  murder  would  have  been  abstractions.  The  cases  in 
which  this  question  has  been  passed  upon  in  this  State, 
and  held  adversely  to  the  contention  of  the  plaintiffs  in 
error,  are  Good  v.  State,  1  Lea,  293 ;  State  v.  Hargrove, 
13  Lea,  178;  Tarvers  v.  State,  90  Tenn,,  485-499,  16  S. 
W.,  1041. 

The  better  practice  to  be  pursued  by  trial  judges  un- 
doubtedly is  for  them  to  charge  upon  all  offenses  em- 
braced in  the  indictment,  because  whenever  there  is  any 
doubt  that  the  defendant  has  been  prejudiced  by  such 
omission  it  will  be  error,  for  which  it  will  be  the  duty  of 
this  court  to  reverse  the  judgment  and  remand  the  case 
for  a  new  trial.  It  is  only  in  cases  where  it  is  absolutely 
certain  that  the  omission  was  not  pre  judical  to  the  de- 
fendant, in  the  trial  court,  that  a  charge  omitting  in- 
structions upon  every  offense  contained  in  the  indict- 
ment can  be  sustained ;  and  it  is  because  of  such  absolute 
certainty  in  this  case  that  this  assignment  of  error  is 
now  overruled. 

2.  The  charge  of  the  court  upon  the  subject  of  self-de- 
fense is  assigned  as  error.  The  particular  portion  of  the 
charge  complained  of  is  in  these  words :  "The  situation 
at  the  time  of  the  killing  must  have  been  such  as  to  in- 
duce persons  of  ordinary  prudence,  caution,  and  courage, 
situated  as  defendants  were,  to  believe  it  absolutely  nee- 
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essary  at  the  time  to  kill  the  deceased,  in  order  to  save 
themselves  from  death  or  great  bodily  harm." 

It  is  said  that  this  entire  statement  is  without  prece- 
dent, and  constitutes  reversible  error.  It  is  insisted  it 
is  in  direct  conflict  with  the  law  of  self-defense,  as  an- 
nounced by  this  court  in  the  cases  of  Grainger  v.  State, 
5  Yerg.,  459,  26  Am.  Dec,  278;  Copeland  v.  State,  7 
Humph.,  479;  Morgan  v.  State,  3  Sneed,  480;  Rippy  v. 
State,  2  Head,  219. 

Our  attention  has  not  been  directed  to  any  case  in 
this  State  in  which  an  instruction  like  the  one  in  ques- 
tion has  been  given  by  a  trial  judge  to  a  jury.  We  do  not 
think  that  any  such  case  can  be  found.  In  some  of  the 
other  states  similar  instructions  have  been  held  to  be  cor- 
rect>  while  in  others  they  have  been  held  erroneous.  The 
law  of  self-defense  in  Tennessee  is  as  laid  down  in  the 

• 

cases  of  Grain frer  v.  State,  supra,  and  explained  and  mod- 
ified in  those  of  Copeland  v.  State,  Morgan  v.  State,  and 
/fi/>pyv.fif^afe,  supra,  and  in  the  later  cases  of  Williams  v. 
State,  3  Heisk.,  37 ;  Hull  v.  State,  6  T^ea,  249;  Jackson  v. 
State,  6  Baxt.,  452,  and  AUsup  v.  State,  5  Lea,  362. 

In  Grainger's  Case  it  was  held  that  a  homicide  com- 
mitted by  one  who  was  in  danger  of  death  or  great  bodily 
harm,  or  believed  himself  to  be,  from  the  deceased,  in- 
duced by  the  conduct  of  the  latter,  was  self-defense. 

In  Morgans  Case  it  is  said:  "The  second  error  as- 
signed is  in  the  instructions  of  the  court.  In  stating  the 
rule  in  Grainger's  Case,  the  court  added  that  the  *proof 
ought  to  show  that  his  [the  prisoner's]  fears  were  found- 
ed on  some  reasonable  ground ;  that  the  law  would  not 
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excuse  the  criminal  act  of  the  defendant,  though  under 
the  influence  of  fear,  if  these  fears  were  baseless,  an4 
phantoms  of  the  imagination.'  In  this  we  think  there 
is  no  error.  The  qualification  of  the  rule  in  Orainger^s 
Case,  above  laid  down,  has  frequently  been  recognized 
by  this  court  since  the  case  of  Copeland  v.  State,  7 
Humph.,  479,  in  which  it  was  substantially  approved. 
We  hold  it  to  be  in  accordance  with  the  well-established 
doctrine  of  the  common  law,  and  is  the  settled  law  in  this 
State." 

In  Rippy's  Case,  Judge  Caruthers,  speaking  for  the 
court,  says:  "The  law  on  this  subject  is,  to  excuse  a 
homicide,  the  danger  of  life  or  great  bodily  injury  must 
either  be  real,  or  honestly  believed  to  be  so  at  the  time, 
and  upon  sufficient  grounds.  It  must  be  apparent  and 
imminent.  Previous  threats,  or  even  acts  of  hostility, 
how  violent  soever,  will  not  of  themselves  excuse  the 
slayer;  but  there  must  be  some  words,  or  overt  acts  at 
the  time,  clearly  indicative  of  a  present  purpose  to  do 
the  injury.  Past  threats  and  hostile  actions,  or  antece- 
dent circumstances,  can  only  be  looked  to  in  connection 
with  present  demonstrations  as  grounds  of  apprehen- 
sion. To  constitute  the  defense,  the  belief  or  apprehen- 
sion of  danger  must  be  founded  on  sufficient  circumstan- 
ces to  authorize  the  opinion  that  the  deadly  purpose  then 
exists  and  the  fear  that  it  will  at  that  time  be  executed. 

The  character  of  the  deceased  for  violence,  as  well  as 
his  animosity  to  the  defendant,  as  indicated  by  words 
and  actions  then  and  before,  are  proper  matters  for  the 
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consideration  of  the  jury  on  the  question  of  reasonable 
apprehension.  Even  if  sufficient  cause  to  fear  does  ex- 
ist, but  the  deed  is  not  perpetrated  under  the  apprehen- 
sion it  is  calculated  to  inspire,  or  the  fear  is  feigned  or 
pretended,  the  defense  will  not  be  available.  So  a  case 
must  not  only  be  made  out  to  authorize  the  fear  of  death 
or  great  harm,  but  such  fear  must  be  really  entertained 
and  the  act  done  under  an. honest  and  well-founded  belief 
that  it  is  absolutely  necessary  to  kill  at  that  moment  to 
save  himself  from  a  like  injury.  It  is  scarcely  necessary 
to  remark  that  a  real  or  apparent  necessity,  brought 
about  by  the  design,  contrivance,  or  fault  of  the  defend- 
ant, is  no  excuse.^' 

In  Jackson's  Case,  which  more  particularly  involved 
the  admissibility  of  communicated  threats  made  by  the 
deceased  against  the  defendant,  and  what  constitutes  an 
overt  act  indicating  a  present  purpose  to  carry  such 
threats  into  execution,  it  is  said :  "We  fully  assent  to 
the  first  proposition  maintained  by  the  attorney -general , 
that  is,  previous  threats  or  acts  of  hostility  against  the 
defendant,  however  violent  they  may  be,  will  not  of 
themselves  justify  him  in  seeking  and  slaying  his  ad- 
versary upon  the  assumption  that  it  is  necessary  to  do 
so  in  order  to  save  his  own  life  from  the  threatened  dan- 
ger. To  excuse  the  slayer,  he  must  act  under  an  honest 
belief  that  it  is  necessary  at  the  time  to  take  the  life  of 
his  adversary  in  order  to  save  his  own,  and  it  must  ap- 
pear that  there  was  reasonable  cause  to  excite  this  ap- 
prehension." 
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In  Allsup^s  Case,  the  doctrine  of  self-defense  is  stated 
in  these  words :  "The  law  has  been  long  settled  on  this 
subject  in  our  State,  and  is  that  if  a  party  is  in  peal  op 
apparent  danger  of  death  or  great  bodily  harm,  or  be- 
lieves himself  to  be  so,  as  evidenced  by  circumstances 
justifying  that  belief  as  the  facts  appear  to  him,  and  he 
in  good  faith,  under  such  apprehension,  kill  his  adver- 
sary, it  is  justifiable  homicide." 

We  find  nothing  in  these  cases,  which  undoubtedly  are 
controlling  upon  this  question  in  this  State,  making  the 
right  of  self-defense  depend  upon  whether  or  not  the  de- 
fendant, when  the  deadly  assault  was  made  upon  him, 
conducted  himself  as  a  man  of  ordinary  prudence,  cau- 
tion, and  courage  would  do  under  like  circumstances. 
The  only  intimation  to  that  effect  is  in  the  quotation  from 
the  case  of  Steinmeyer  v.  People^  95  111.,  383,  an  Illinois 
case,  made  in  Allstip's  Case,  in  these  words:  "Men,  when 
threatened  with  danger,  are  obliged  to  judge  from  ap- 
pearances and  determine  by  actual  circumstances  sur- 
rounding them,  at  least  as  much  as  if  placed  in  other 
less  exciting  positions ;  and  it  would  be  monstrous  to  say 
that,  if  they  act  from  real  or  honest  convictions,  induced 
by  reasonable  evidence,  they  shall  be  held  responsible 
criminally  for  a  mistake  in  the  extent  of  actual  danger, 
when  other  reasonable  and  judicious  men  would  have 
been  alike  mistaken."  It  was  not  intended  by  this  quota- 
tion to  ingraft  any  such  requisite  upon  our  law  of  self- 
defense.  It  has  always  been  considered  in  this  State 
that  the  requirement  that  the  apprehension  of  danger 
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be  honestly  entertained,  and  that  it  be  upon  "reasonable 
grounds,"  or  upon  "sufficient  grounds,"  or  that  it  be 
"well-founded"  as  the  facts  appeared  to  the  defendant, 
sufficiently  guarded  and  limited  the  right  of  self-defense 
in  cases  of  apparent  danger,  and  that  it  was  not  neces- 
sary to  consider  the  effect  that  the  circumstances  under 
which  the  defendant  acted  would  have  had  upon  the 
mind  of  a  prudent,  cautious,  and  courageous  man. 

Whether  a  man  assailed  waa.  courageous  or  cowardly 
has  never  been  considered  determinative  of  self-defense. 

It  has  always  been  held  that  if  a  party  committing  a 
homicide  was  at  the  time  in  actual  danger  of  death  op 
great  bodily  harm,  or  honestly  believed  himself  to  be  so 
upon  reasonable  grounds,  as  the  facts  appeared  to  him, 
from  the  violence  of  the  deceased,  his  action  was  justi- 
fiable self-defense,  without  regard  to  his  character  for 
prudence,  or  courage,  or  excitability,  op  cowardice,  op 
how  he  conducted  himself  at  the  crucial  moment,  when 
it  was  to  be  determined  whether  he  or  his  adversary 
should  suffer  great  bodily  harm  or  death. 

In  the  case  of  People  v.  Tjennon,  71  Mich.,  298,  38  N. 
W.,  871,  15  Am.  St.  Rep.,  259,  the  doctrine  sought  to  be 
injected  into  the  law  of  self-defense  by  the  charge  of  the 
trial  judge  is  held  to  be  unsound.    It  is  there  said : 

"I  do  not  think  it  proper  that  a  jury  should  be  author- 
ized to  determine  the  standard  of  courage  in  a  case  of 
self-defense,  or  whether  the  party  attacked,  in  what  he 
did  in  his  defense,  acted  cowardly,  and  therefore  with- 
out warrant.    There  is  no  question  of  courage  op  cow- 
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ardice  in  the  case.  I  am  aware  that  the  rule  laid  down 
by  the  trial  court  has  been  sustained  in  some  cases,  col- 
lected and  reported  in  Horrigan's  Cases  of  Self-Defense ; 
but  the  doctrine,  or  the  reason  given  for  it,  is  not  in  ac- 
cord with  the  principles  of  self-defense,  as  now  almost 
universally  held  and  enunciated  by  the  courts  of  this 
country. 

"The  question  to  be  determined  is,  did  the  accused, 
under  all  the  circumstances  of  the  assault,  as  it  appeared 
to  him,  honestly  believe  that  he  was  in  danger  of  his  life, 
or  great  bodily  harm,  and  that  it  was  necessary  to  do 
what  he  did,  in  order  to  save  himself  from  such  appar- 
ent, threatened  danger?  If  so,  the  inquiry  is  ended.  It 
can  and  ought  to  make  no  difference  whether  he  was 
a  bold,  strong  man,  used  to  affrays  and  personal  en- 
counters, or  a  weak,  timid  man,  unacquainted  with  broils 
or  assaults,  as  to  the  suflSciency  of  his  reason  for  his  ac- 
tion, if  the  jury  believe  he  acted  honestly,  in  fear  of  his 
life  or  great  bodily  harm.  The  fact  of  his  physical  and 
mental  makeup  and  his  appearance  in  danger  are  to  be 
considered,  it  is  true,  as  bearing  upon  the  honesty  of  his 
alleged  belief,  upon  which  he  bases  his  right  to  act ;  but 
in  such  consideration  the  fact  that  the  accused  is  weak, 
timid,  and  cowardly  by  nature  is  to  be  weighed  in  his  fa- 
vor, and  not  against  him.  To  hold  otherwise  would  be  to 
set  at  naught  and  to  rule  at  variance  with  the  well-known 
laws  of  human  nature,  and  to  place  the  weak  and  timid  at 
the  mercy  of  the  strong.  It  is  bad  enough  to  be  consti- 
tutionally a  coward,  without  having  the  law  also  declare 
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that  the  coward  has  no  right  to  act  in  self-defense  until 
he  reaches  the  point  where  a  man  of  average  coorage 
would  have  defended  himself  in  the  same  manner,  and 
to  have  the  quantum  of  courage  necessary  in  such  cases 
determined  by  a  jury  sitting  in  safety  and  cool  blood,  lis- 
tening to  what  must  always  be  a  tame  recital  of  the  facts 
compared  to  their  appearance  at  the  time  they  occurred.^* 

Similar  charges  to  that  in  this  case  have  been  held  to 
constitute  error  by  the  supreme  court  of  the  United 
States. 

In  the  first  case  below  cited  that  court  said:  "To  di- 
rect attention  of  the  jury  to  the  contemplation  of  the 
philosophy  of  the  mental  operations  upon  which  justifi- 
cation or  excuse  or  mitigation  in  the  taking  of  human 
life  may  be  directed  is  to  hazard  the  substitution  of  ab- 
stract conceptions  for  actual  facts  of  the  particular  case 
as  they  appeared  to  the  defendant  at  the  time."  Allen 
v.  United  States,  150  U.  S.,  563,  14  Sup.  Ct.,  196,  37  L. 
Ed.,  1183;  Hickory  v.  United  States,  151  U.  S.,  303,  14 
Sup.  Ct  334,  38  L.  Ed.,  170. 

However,  this  question  is  not  material  in  this  case.  If 
the  contention  of  the  State  is  true^  there  was  no  pretense 
whatever  of  the  right  of  self-defense.  The  plaintiffs  in 
error  were  in  no  danger,  real  or  apparent,  from  the  de- 
ceased at  the  time  they  fired  upon  him.  If  the  conten- 
tion of  the  plaintiffs  in  error  is  true,  they  were  in  actual 
danger  of  death.  They  testify  that  the  deceased,  upon 
seeing  them,  arose  in  the  wagon  and  cried  out,  *^ow, 
God  damn  you ;  I  have  got  you,"  and  immediately  began 
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to  fire  upon  them  with  a  shotgun,  firing  twice  before 
they  returned  the  fire,  and  also  that  the  man  Walker  be- 
gan to  shoot  at  them  with  a  large  pistol  at  the  same  time 
that  Miller  asvsaulted  them.  There  is,  therefore,  in  this 
case,  no  room  for  the  doctrine  of  apparent  danger.  The 
plaintiffs  in  error  clearly  had  a  right,  upon  their  theory 
of  the  case,  to  kill  the  deceased.  This  was  evident^  cer- 
tain, and  unmistakable  to  any  one,  whether  he  was  pru- 
dent or  imprudent,  cautious  or  incautious,  courageous 
or  cowardly.  While  we  do  not  approve  the  charge  upon 
this  question,  and  commend  the  trial  judge  to  the  well- 
established  precedents  upon  this  subject,  we  do  not  think 
that  the  plaintiffs  in  error  were  prejudiced  by  the  in- 
struction given,  and  that,  therefore,  it  constitutes  no  re- 
versible error. 

3.  There  are  a  number  of  assignments  of  error  upon 
the  refusal  of  the  trial  judge  to  give  in  charge  certain 
requests  that  are  claimed  to  have  been  seasonably  pre- 
sented by  counsel  for  the  plaintiffs  in  error.  -These  re- 
quests appear  in  the  transcript,  but  not  in  the  bill  of 
exceptions.  Some  of  them  state  sound  principles  of  law, 
applicable  to  the  facts  of  the  case,  and,  considering  the 
meagerness  of  the  charge  of  the  court  and  the  impor- 
tance of  the  case,  should  have  been  charged,  if  properly 
presented.  We  cannot,  however,  consider  these  requests. 
They  are  not  made  a  part  of  the  record,  and  we  cannot 
know  that  they  Avere  seasonably  presented  to  the  court, 
in  the  proper  form,  or  in  the  language  in  which  they  ap- 
pear in  the  transcript.  It  is  too  well  established  to  re- 
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quire  citation  of  authority  that,  to  enable  this  court  to 
review  the  action  of  the  trial  court  in  refusing  to  in- 
struct the  jury  in  accordance  with  special  requests  made 
by  the  parties,  it  must  appear  in  the  bill  of  exceptions 
that  the  requests  were  presented  in  writing  at  the  con- 
clusion of  the  general  charge,  and  acted  upon  by  the 
court,  and  the  requests  made  a  part  of  the  record.  This 
was  not  done  in  this  case.  There  is  no  reference  in  the 
bill  of  exceptions  to  them.  It  is  immaterial  that  they 
are  set  out  in  the  motion  for  a  new  trial,  made  in  the 
court  below.  It  has  frequently  been  held  by  this  court 
that  this  does  not  make  them  a  part  of  the  record.  The 
motion  for  a  new^  trial  is  not  the  action  of  the  court.  It 
is  the  statement  of  the  plaintiff  in  error,  and  the  facts 
therein  recited  may  or  may  not  be  true. 

4.  The  charge  of  the  trial  judge  upon  the  quantum  of 
proof  necessary  to  convict  the  defendants  is  also  as- 
signed as  error.  The  portions  of  the  charge  necessary 
to  be  considered  in  disposing  of  this  assignment  are  as 
follows : 

"The  insistence  of  the  State  is  that  on  the  16th  day  of 
August  last  the  deceased,  Jordan  Miller,  and  his  two 
sons,  were  on  their  way  to  Bockwood,  with  a  wagon 
and  team,  with  the  deceased  (Jordan)  driving,  his  son 
Jim  riding  in  the  wagon  with  him,  while  the  other  son, 
Charlie,  was  walking  behind,  carrying  a  mowing  scythe, 
and,  while  they  were  going  along  the  road  unarmed,  the 
defendants,  without  warning,  provocation,  or  excuse, 
willfully  and  deliberately  opened  fire  upon  them  with 
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guns  from  the  bushes  6n  tiie  roadside^  and  deliberately 
shot  the  deceased  and  his  son  Charlie  to  death. 

"If  you  find  this  contention  of  the  State  to  be  true, 
these  defendants  would  be  guilty  of  murder  in  the  first 
d^ree,  and  you  should  so  find.  On  the  contrary,  the 
defendants  insist  that  the  deceased  was  driving  a  team 
along  the  road  at  the  place  of  the  tragedy^  with  his  son 
Jim  in  the  wagon^  and  another  son  Charlie,  and  a 
strange  man  they  thought  to  be  one  Walker,  were  walk- 
ing behind  the  wagon^  and  that  they  (the  defendants) 
were  in  the  woods  near  the  road,  where  they  had 
stopi>ed  on  their  way  to  Rockwood,  when  the  deceased 
discovered  them,  and  immediately,  w'ithout  any  provoca- 
tion on  their  part,  fired  upon  them  from  the  wagon  with 
a  shotgun,  and  at  the  same  time  the  strange  man  from 
behind  the  wagon  fired  upon  them  with  a  big  pistol,  and 
that,  having  been  thus  assaulted,  they  opened  fire  upon 
the  deceased,  Jordan  Miller,  and  killed  him.  If,  from 
all  the  facts  and  circumstances  of  the  case,  you  find 
the  defendants'  contention  to  be  true,  they  would  be 
justified,  under  the  law  of  self-defense,  and  not  guilty. 

"The  testimony  in  the  case  by  the  only  eyewitnesses 
is  conflicting  and  contradictory,  and  it  is  your  duty  to 
reconcile  it>  if  you  can,  and  arrive  at  the  correct  facts 
and  circumstances  of  the  case,  in  so  far  as  it  is  possible. 
I  will  charge  you  presently  how  you  are  to  weigh  and 
harmonize  the  evidence,  and,  if  in  this  way  (presently 
explained  to  you)  you  cannot  harmonize  and  reconcile 
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the  evidence,  yon  may  discard  and  disbelieve  snch  parts 
of  it  as  are  not  worthy  of  belief,  in  the  light  of  all  the 
other  facts  and  circumstances  of  the  case,  and  in  the 
light  of  reason,  common  sense,  and  the  natural  and  phys- 
ical facts  and  conditions  surrounding. 

"The  proof  shows  that  Charlie  Miller  was  killed  at 
the  same  time  that  deceased,  Jordan  Miller,  was  killed. 
The  defendants  are  not  indicted  in  this  case  for  the 
killing  of  Charlie  Miller;  but  it  is  proper  for  you  to 
consider  the  facts  and  circumstances  of  the  killing  of 
Charlie,  in  so  far  as  they  throw,  light  upon  the  killing 
of  Jordan  Miller. 

"Threats  of  violence  by  the  deceased  against  the  de- 
fendant Prazier,  however  violent  they  may  have  been, 
would  not  justify  the  defendant  in  killing  or  assaulting, 
or  provoking  an  assault,  upon  the  deceased ;  neither  will 
an  antecedent  fight,  or  difficulty  between  defendant  and 
deceased,  it  matters  not  who  was  in  the  wrong.  These 
things  can  be  considered  by  the  jury  for  the  sole  pur- 
pose of  judging  of  any  reasonable  apprehension  the  de- 
fendant may  have  had  of  the  deceased,  and  of  the  pur- 
pose and  intentions  of  the  parties  at  the  time  of  the 
killing. 

"Proof  of  the  dangerous  and  violent  character  of  'the 
deceased  can  be  looked  to  only  on  the  question  of  rea- 
sonable apprehension. 

"The  law  presumes  every  man  innocent,  and  that  pre- 
sumption maintains  until  the  contrary  is  shown  by  proof. 
Absolute  certainty  of  guilt  is  not  required,  but  moral 
certainty  is. 
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"Before  yon  can  find  the  defendant  guilty,  yon  mnst 
be  satisfied,  from  the  evidence,  that  Jordan  Miller  was 
killed  by  these  defendants  and  in  Boane  county.  You 
are  the  sole  judges  of  the  evidence,  and  the  weight  and 
credit  to  be  given  to  the  evidence  as  a  whole,  as  well  as 
to  the  testimony  of  each  and  every  witness  who  has  tes- 
tified. Where  the  evidence  is  conflicting,  you  must  re- 
concile it,  if  it  can  be  done;  but,  when  you  cannot  re- 
concile the  evidence  with  the  truth,  you«must  disregard 
such  evidence  entirely,  if  you  do  not  think  it  is  worthy 
of  belief.  In  reconciling  the  evidence,  you  may  look  to 
the  interest  the  witness  may  have  in  the  outcome  of 
the  lawsuit,  to  his  feelings  and  prejudices,  if  any  he 
has,  to  his  means  of  knowledge  of  the  things  he  tes- 
tifies to,  to  the  reasonableness  or  unreasonableness  of 
the  story  he  tells,  to  his  manner  of  testifying,  to  his 
intelligence  and  respectability,  to  whether  such  evidence 
is  corroborated  by  other  witnesses,  and  to  the  surround- 
ing and  attendant  circumstances  of  the  case,  and  as  to 
whether  such  evidence  stands  to  reason  and  common 
sense,  good  judgment^  and  knowledge  of  human  nature 
and  affairs  generally,  and  having  weighed  the  evidence 
in  this  way,  give  it  just  such  weight  as  you  think  it 
entitled. 

"If  you  find  from  the  evidence  that  the  defendants, 
or  either  of  them  are  guilty  of  murder  in  the  first  de- 
gree, without  mitigating  circumstances,  you  will  ren- 
der a  verdict  of  murder  in  the  first  degree,  without 
mitigating  circumstances.     If  you  are  of  the  opinion 
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that  the  defendants  are  guilty  of  murder  in  the  first 
degree,  with  mitigating  circumstances,  you  will  say  so 
by  your  verdict.    When  a  verdict  of  murdw  in  the  first 
degree  is  rendered,  with  mitigating  circumstances,  the 
court  has  the  power,  in  its  discretion,  to  pronounce  the 
death  penalty,  or  commute  the  sentence  to  imprisonment 
for  life  in  the  penitentiary.    If  you  be  of  the  opinion, 
from  the  evidence  and  the  law  as  charged  you,  that 
the  defendants  are  not  guilty  of  murder  in  the  first  de- 
gree, but  are  guilty  of  murder  in  the  second  degree,  you 
will  say  so  by  your  verdict,  and  fix  their  punishment  for 
this  offense  by  imprisonment  in  the  penitentiary  for  a 
period  of  not  less  than  ten  nor  more  than  twenty  years. 
Where  a  reasonable  doubt  exists  in  the  mind  of  the  jury 
as  to  the  guilt  of  the  defendants,  or  either  of  them,  of 
any  one  of  the  offenses  charged,  the  defendants  must 
have  the  benefit  of  that  doubt,  and  they  nor  either  of 
them  should  be  convicted  of  any  offense  of  which  the 
jury  entertains  a  reasonable  and  substantial  and  well- 
founded  doubt. 

'^Take  the  case,  gentlemen,  and  return  such  verdict  as 
you  find  warranted  by  the  law  and  the  evidence/' 

It  is  said  that  by  this  charge  the  jury  are  in  effect 
told  that,  if  they  are  satisfied  that  the  plaintiffs  in  error 
are  guilty,  they  will  convict  them;  that  the  jury  were 
not  instructed  that,  before  they  could  convict,  they  must 
find  the  plaintiffs  in  error  guilty  of  the  charge  upon 
which  they  were  tried  beyond  a  reasonable  doubt;  that 
they  were  not  instructed  that,  before  they  could  convict, 
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they  must  find  every  element  of  the  oflfense  to  be  proved 
beyond  a  reasonable  doubt;  and  that  the  only  charge 
upon  reasonable  doubt  was  as  to  whether  or  not  the 
defendants  were  guilty  of  murder  in  the  first  degree,  or 
in  the  second  degree. 

This  assignment  of  error  must  be  sustained.  The 
plaintiffs  in  error  were  entitled,  and  it  was  the  duty 
of  the  trial  judge  to  charge  the  jury  in  clear  and  un- 
mistakable terms,  without  any  request,  that  in  order 
to  convict  they  must  be  satisfied  of  the  guilt  of  the 
defendants  beyond  a  reasonable  doubt^  and  that  this 
doubt  extended  to  and  included  every  element  necessary 
to  constitute  the  offense  of  which  the  jury,  if  they  should 
convict,  found  the  defendants  guilty,  and  the  ver- 
ity of  the  affirmative  defense,  if  any,  relied  upon  by  the 
defendants.  The  right  of  every  defendant  tried  for  a 
criminal  offense  to  have  this  instruction  given  to  the 
jury  trying  him  is  firmly  and  irrevocably  fixed  in  our 
jurisprudence,  and  cannot  be  denied  him. 

In  the  case  of  Purkey  v.  State,  3  Heisk.,  26,  Judge 
Sneed,  speaking  for  the  court,  says: 

"This  being  so  in  the  case,  we  are  still  led  to  the 
inquiry  whether  that  humane  principle  of  the  common 
law  which  forbids  a  conviction  of  felony  if  the  evidence 
generates  a  reasonable  doubt  of  the  guilt  of  the  prisoner 
applies  as  well  to  misdemeanors  as  to  felonies.  There 
is  a  large  class  of  misdemeanors,  a  conviction  of  which 
involves  an  ignominy  scarcely  less  grave  than  a  convic- 
tion of  felony,  in  their  punishment,  as  well  as  the  moral 
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degradation  which  follows  such  conviction.  There  are 
others  in  which  the  unlimited  power  of  a  jury  in  the 
imposition  of  fines  might  result  in  pecuniary  impover- 
ishment and  ruin.  In  all  criminal  accusations^  of  what- 
ever grade,  the  presumption  of  innocence  attends  the 
accused  from  the  moment  of  the  first  suspicion  that  had 
rested  upon  him  until  a  jury  has  pronounced  upon  his 
guilt.  And  out  of  this  presumption  has  arisen  the  be- 
nignant doctrine  that  the  accused  must  have  the  benefit 
of  any  reasonable  doubt  that  may  exist  as  to  his  guilt 
And  this  is  a  very  old  and  venerable  doctrine  of  the 
criminal  law.  Rex  v.  Stone ,  6  T.  R.,  528.  We  can  see 
no  reason  why  this  just  and  humane  principle  should 
not  apply  to  misdemeanors  as  well  as  felonies.  Indeed, 
in  the  ancient  authorities,  no  such  distinction  is  ob- 
served. Its  application  has  been  distinctly  recognized 
in  several  of  the  States,  and  it  could  not  well  be  other- 
wise, since  the  common  law  has  made  no  distinction,  but 
declares,  in  reference  to  all  criminal  prosecutions  alike, 
that  ^neither  a  mere  preponderance  of  evidence,  nor  any 
weight  of  preponderant  evidence,  is  sufficient  to  prove 
the  guilt,  unless  it  generate  full  belief  of  the  fact,  to 
the  exclusion  of  all  reasonable  doubt.'  3  Greenl.,  Ev., 
29;  1  Stark.,  Ev.,  478;  1  Hale,  P.  C,  300.  We  hold  that, 
in  all  offenses  against  the  criminal  laws  cognizable  by 
indictment  or  presentment,  whether  felonies  or  misde- 
meanors, to  authorize  a  jury  to  convict,  the  evidence 
must  be  such  as  to  convince  th(»m  of  the  guilt  of  the 
defendant  beyond  a  reasonable  doubt.'' 
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In  the  case  of  Otoen  v.  State,  89  Tenn.,  698,  16  S.  W., 
114,  the  trial  judge  charged  that  "the  law  presumes 
every  defendant  to  be  innocent  until  his  guilt  is  estab- 
lished beyond  a  reasonable  doubt  by  proof.  In  other 
words,  when  the  State  prefers  a  charge  against  a  citizen, 
before  he  can  be  convicted,  the  burden  is  upon  the 
State  to  show  by  proof  to  your  satisfaction  the  material 
elements  of  the  offense  charged.  If  the  proof  in  this 
case  satisfies  you  that  at  any  time  previous  to  the  find- 
ing of  the  indictment  the  defendant,  James  O.  Owen, 
had  carnal  knowledge  of  Mattie  Randolph — that  is,  had 
sexual  intercourse  with  her — in  Robertson  county,  and 
that  at  the  time  she  was  the  daughter  of  his  wife,  the 
defendant  is  guilty,  and  you  should  convict  him ;  if  not, 
then  you  should  acquit  him." 

"This  charge  is  erroneous.  It  is  not  sufficient  to  say 
that  if  the  proof  shows  guilt  *to  your  satisfaction,'  or 
*if  the  proof  satisfies  you  of  defendant's  guilt,'  you  must 
convict.  There  are  degrees  of  satisfaction,  and  that 
which  the  law  requires  is  'satisfaction  beyond  a  reason- 
able doubt' 

"It  has  been  often  said  by  this  court  that  this  well- 
understood  phrase  should  not  be  departed  from ;  but,  if 
it  is,  then  the  full  equivalent  of  the  term  must  be  used. 
In  one  case  it  is  intimated  that  'fully  satisfied'  might 
be  equivalent  to,  or  a  charge  that  the  facts  must  be 
^fully  proved'  might  fairly  imply,  the  same  character  of 
proof,  and,  in  the  absence  of  special  request  for  further 
instruction,  a  charge  in  these  forms  of  'fully  satisfied' 
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or  'fully  proved'  might  be  good.  Lawless  v.  State,  4  Lea, 
180-182. 

"But  even  this  is  doubtingly  suggested,  and  courts  ad- 
monished to  adhere  to  the  ancient  and  'well-understood' 
phrase.    4  Lea,  179,  180. 

"The  preceding  general  statement  quoted  from  the 
charge,  to  the  effect  that  ^every  defendant  is  presumed 
to  be  innocent  until  his  guilt  is  established  bqrond  a 
reasonable  doubt  by  proof,'  does  not  do  away  with  the 
imperfection  of  the  charge  in  reference  to  how  far  the 
jury  must  be  satisfied. 

"In  this  case,  after  making  such  statement,  the  judge 
explains  what  he  means  by  saying:  ^In  other  words, 
•  •  .  the  burden  in  on  the  State  to  show  by  proof  to 
your  satisfaction,'  and  that,  4f  the  proof  in  this  case 
satisfies  you,    .    .     .    you  should  convict' 

"These  were  stated  in  definition  of  his  meaning,  or 
equivalents,  and,  as  such,  limited  his  statement  to  their 
effect,  and  thereby  made  it  erroneous.  Railroad  Co.  v. 
Oower,  85  Tenn.,  473,  474,  3  S.  W.,  824. 

"It  was  proper  to  explain  what  was  meant  by  them, 
and  the  explanation  must  be  correct,  or  it  is,  of  course^ 
vitally  misleading.  It  should  have  been,  not  that  the 
proof  ^must  satisfy  you,'  but  that  it  ^must  satisfy  you 
beyond  a  reasonable  doubt.' " 

In  another  case  of  the  same  style,  reported  in  89  Tenn., 
705,  16  S.  W.,  115,  the  trial  judge  charged  as  follows: 

"The  law  presumes  every  defendant  to  be  innocent 
until  his  guilt  is  established  beyond  a  reasonable  doubt 
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by  proof.  In  other  words,  where  the  State  prefers  a 
charge  against  a  citizen,  before  he  can  be  convicted, 
the  burden  of  proof  is  upon  the  State  to  show  by  evi- 
dence to  your  satisfaction  the  guilt  of  the  accused  as 
charged.  If  the  proof  satisfies  you  beyond  a  reasonable 
doubt  that  at  any  time  previous  to  the  finding  of  this 
indictment,  the  defendant  had  carnal  knowledge  of  Helen 
Randolph  in  Robertson  county,  and  that  at  the  time  of 
such  intercourse  she  was  the  daughter  of  his  wife,  the 
defendant  is  guilty,  and  you  should  convict  him ;  if  not, 
you  should  acquit.*' 

The  defendant,  not  being  satisfied  with  this,  requested 
the  court  to  further  instruct  the  jury  that,  "in  order  to 
convict  the  defendant,  you  must  find  that  all  the  facts 
necessary  to  convict  are  proven  to  your  satisfaction  and 
beyond  a  reasonable  doubt,  and  if,  after  weighing,  con- 
sidering, and  comparing  all  the  testimony,  both  for  the 
State  and  the  defendant,  the  jury  cannot  say  that  they 
feel  an  abiding  confidence  to  a  moral  certainty  of  the 
guilt  of  the  defendant^  then  they  have  a  reasonable  doubt 
and  they  should  acquif 

The  trial  judge  submitted  this  request  to  the  jury  with 
this  qualification:  "This  is  the  law,  gentlemen;  but 
when  boiled  down,  it  simply  means  that,  if  you  are  satis- 
fied from  the  proof  in  the  case  the  defendant  is  guilty  as 
charged,  you  should  convict;  if  not,  you  should  acquit.*' 

Judge  Snodgrass,  speaking  for  the  court,  said :  "This 
is  erroneous.  The  charge  was  correct  as  given,  and  did 
not  need  to  be  ^boiled  down,'  because  it  was  itself  an 
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elaboration  and  addition  to  a  former  part  of  the  charge, 
because  that  was  not  full  enough,  and  this  was  tihie  de- 
feet  to  be  cured ;  but  the  meaning  given  it  in  the  explana- 
tion was  erroneous.  It  did  not  ^simply  mean'  that^  'if 
tiie  jury  was  satisfied  from  the  proof/  it  should  convict 
We  have  already  shown  that  these  words  are  not  equiva- 
lent of  'satisfied  beyond  a  reasonable  doubt'  in  the  other 
case  against  defendant,  and  that  it  was  error  to  so 
charge." 

In  the  case  of  Hamilton  v.  State,  97  Tenn.,  456,  37 
S.  W.,  194,  it  is  said : 

"No  prisoner  is  bound  to  establish  his  defense  or 
innocence  beyond  a  reasonable  doubt.  All  doubts  must 
be  resolved  in  favor  of  the  innocence  of  the  prisoner, 
and  the  State  must  disprove  his  theory,  and  make  out 
his  guilt  beyond  a  reasonable  doubt,  in  order  to  con- 
vict the  defendant." 

And  in  Wiley  v.  State,  5  Baxt.,  662,  where  the  de- 
fendant relied  upon  the  defense  of  an  alibi,  it  was  held 
that,  if  the  proof  tending  to  sustain  that  defense  raised 
a  reasonable  doubt  of  the  defendant's  guilt,  he  must  be 
acquitted.    See  Legere  v.  State,  111  Tenn.,  376. 

The  law  as  here  stated  was  not  complied  with  in  this 
case.  It  will  be  seen,  from  the  above  quotation  from 
the  charge,  that  his  honor,  after  stating  the  theory  of 
the  State,  told  the  jury  that,  if  they  should  find  the 
contention  of  the  State  to  be  true,  the  defendants  would 
be  guilty  of  murder  in  the  first  degree,  and  they  should 
so  find.    There  is  here  no  instruction  as  to  the  quantum 
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of  proof  that  would  justify  a  verdict  of  guilty.  The 
jury  could  have  well  inferred  that,  if  they  found  by  a  pre- 
ponderance of  the  proof  that  the  theory  of  the  State  was 
true,  they  should  find  the  defendants  guilty.  They  should 
have  been  instructed  that,  before  they  could  find  the  de- 
fendants guilty,  the  theory  of  the  State  must  be  found  to 
be  true  beyond  a  reasonable  doubt.  The  jury  should  also 
have  been  instructed  that,  before  a  verdict  of  guilty 
could  be  found  against  the  defendants,  every  element 
necessary  to  constitute  any  ofifense  of  which  they  might , 
convict  must  be  proven  beyond  a  reasonable  doubt. 

After  stating  the  contention  of  the  defendants,  the  jury 
were  instructed  that  if,  from  all  the  facts  and  circum- 
stances of  the  case,  they  should  find  the  defendants'  con- 
'  tention  to  be  true,  they  would  be  justifiable  under  the 
law  of  self-defense,  and  not  guilty.  They  should  have 
been  instructed  that  if  they  found  this  contention  to  be 
true,  or  if  the  proof  offered  to  support  it  engendered 
in  their  minds  a  reasonable  doubt  of  its  truth,  they 
should  acquit.  They  are  left,  by  the  charge  given,  to  un- 
derstand that  the  burden  was  not  only  on  the  defendants 
to  establish  their  theory  of  self-defense,  but  that  they 
must  do  so  to  the  satisfaction  of  the  jury  or  by  a  pre- 
ponderance of  the  evidence ;  while  under  the  law,  if  the 
evidence  offered  to  prove  the  offense  created  in  the 
mind  of  the  jury  a  reasonable  doubt  of  its  truth,  the 
defendants  were  entitled  to  a  verdict  of  not  guilty. 

Again,  the  jury  is  instructed:     "The  law   presumes 
every  man  innocent,  and  that  presumption  maintains 
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until  the  contrary  is  shown  by  proof.  An  absolute  cer- 
tainty of  guilt  is  not  required,  but  moral  certainty  is. 
Before  you  can  find  the  defendant  guilty,  you  must  be 
satisfied  from  the  evidence  that  Jordan  MiUer  was  killed 
by  these  defendants  in  Roane  county." 

This  disconnected  statement  of  proof  required  to  con- 
vict is  unfortunate,  and  calculated  to  cause  the  jury  to 
overlook  the  defense  of  self-defense;  but  the  most 
prejudicial  effect  it  probably  had  upon  them  was  the 
quantum  of  proof  they  are  told  was  necessary  to  estab- 
lish the  killing  and  the  venue.  They  are  told,  in  effect, 
if  they  are  satisfied  that  the  deceased  was  killed  in 
Boane  county  by  defendants,  it  would  be  suflKcient,  when 
it  was  necessary  to  establish  these  facts,  not  only  to  the 
satisfaction  of  the  jury,  but  beyond  a  reasonable  doubt 
The  jury  could  well  consider  the  instruction  here  given 
as  to  the  quantum  of  proof  necessary  to  establish  these 
material  facts  as  explanatory  of  other  parts  of  the 
charge  in  relation  to  the  proof  necessary  to  convict. 

Again,  his  honor  instructed  the  jury:  "If  you  find 
from  the  evidence  that  the  defendants,  or  either  of  them, 
are  guilty  of  murder  in  the  first  degree,  without  mitigat- 
ing circumstances,  you  will  render  a  verdict  of  murder 
in  the  first  degree,  without  mitigating  circumstancea  If 
you  are  of  the  opinion  that  the  defendants  are  guilty  of 
murder  in  the  first  degree,  with  mitigating  circum- 
stances, you  will  say  so  by  your  verdict." 

He  should  have  said :    "If  you  find  from  the  evidence 
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that  the  defendants  are  guilty    beyond   a    reasonable 
doubt" 

After  the  above  charge,  the  jury  was  instructed  that 
if  they  be  of  the  opinion,  from  the  evidence  and  the  law 
as  charged,  that  the  defendants  are  not  guilty  of  murder 
in  the  first  degree,  but  are  guilty  of  murder  in  the 
second  degree,  they  will  say  so,  and  fix  the  punishment 
therefor  by  imprisonment  in  the  penitentiary  for  a 
period  of  not  less  than  ten  nor  more  than  twenty  years. 
No  instruction  is  given  in  the  event  the  jury  should  find^ 
the  defendants  are  not  guilty  of  either  of  these  grades 
of  homicide. 

The  concluding  sentence  of  the  charge,  which  contains 
the  only  reference  to  the  doctrine  of  reasonable  doubt^ 
is  in  these  words: 

**Where  a  reasonable  doubt  exists  in  the  minds  of  the 
jury  as  to  the  guilt  of  the  defendants^  or  either  of  them, 
of  any  one  of  the  offenses  charged,  the  defendants  must 
have  the  benefit  of  that  doubt;  and  they  nor  either  of 
them  should  be  convicted  of  any  offense  of  which  the 
jury  entertains  a  reasonable  and  substantial  and  well- 
founded  doubt." 

It  is  said  that  this  only  applied  the  doctrine  of  rea- 
sonable doubt  to  the  grade  of  the  offense  of  which  the 
defendants  might  be  convicted;  that  the  jury  was  not 
instructed  that  thev  could  not  convict  the  defendants  of 
any  offense  unless  the  proof  established  their  guilt  be- 
yond a  reasonable  doubt ;  and  special  complaint  is  made 
on  the  words  "substantial  and  well-founded  doubt"  It  is 
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also  said  that,  even  if  this  sentence  contains  a  correct 
charge  upon  the  subject  of  reasonable  doubt,  it  is  so 
segregated  from  the  important  portions  of  the  charge 
of  the  court,  and  obscured  in  the  concluding  sentence 
of  it,  as  to  make  no  impression  upon  the  jury,  and  that 
it 'is  a  practical  failure  to  charge  at  all  upon  this  im- 
portant question. 

The  defendants  were  entitled  to  have  the  jury  fully 
and  fairly  instructed  upon  the  doctrine  of  reasonable 
doubt.  They  were  entitled  to  have  it  done  in  such  a 
manner  that  the  jury  should  understand  that  it  was 
necessary  for  the  State  to  establish  the  guilt  of  the  de- 
fendants, and  the  existence  of  every  element  necessary 
to  constitute  the  offense  of  which  it  was  sought  to  con- 
vict them,  before  they  could  be  found  guilty,  and  if,  from 
the  entire  evidence  in  the  case,  a  reasonable  doubt  existed 
of  the  truth  of  the  defense  upon  which  the  defendants 
relied,  that  they  were  entitled  to  a  verdict  of  not  guilty. 
We  do  not  mean  to  hold  that  it  was  necessary  to  charge 
upon  this  subject  in  every  paragraph  of  the  charge,  but 
in  such  manner  that  the  jury  should  understand  that  the 
rule  as  to  the  quantum  of  proof  required  to  convict  in 
criminal  cases  applies  to  every  material  fact  in  issue. 
It  is  immaterial  what  views  of  the  guilt  or  innocence  of 
the  defendants  the  trial  judge  or  this  court  may  enter- 
tain. The  defendants  relied  upon  and  presented  evi- 
dence to  sustain  a  defense,  which,  if  true,  entitled  them 
to  an  acquittal.  They  were  entitled  to  have  the  jury 
pass  upon  that  defense  under  proper  instructions,  and 
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to  have  the  benefit  of  all  safeguards  that  the  law  affords 
those  accused  of  crime.  If  they  were  denied  any  of 
these  rights,  they  have  not  had  their  constitutional  right 
of  a  fair  trial,  upon  a  charge  involving  the  highest  pen-' 
alty  known  to  the  law. 

The  words  "substantiaP'  and  ^'well-founded"  are  not 
to  be  found  in  any  of  the  definitions  of  reasonable  doubt 
appearing  in  our  cases,  and  the  use  of  both,  one  follow- 
ing the  other,  is  certainly  very  favorable  to  the  State. 
We  have  some  cases  in  which  it  is  said  that  the  doubt 
must  be  a  "substantial  doubt  growing  out  of  the  evi- 
dence,'* and  others  in  which  it  is  said  "the  doubt  must 
be  well-founded.*'  In  some  States  similar  definitions  to 
that  given  by  the  trial  judgQ  have  been  held  to  be  error. 
In  others,  the  contrary  is  held.  State  v.  Coleman,  20 
S.  C,  455;  State  v.  Summer,  55  S.  C,  32,  32  S.  E.,  771, 
74  Am.  St.  Rep.,  707;  Brotherton  v.  People,  75  N.  Y., 
159-163 ;  State  v.  Blunt,  91  Mo.,  503,  4  S.  W.,  394 ;  Elliott 
on  Evidence,  vol.  4,  sees.  2707-3022. 

But  a  similar  instruction  to  a  jury  has  never  been 
approved  by  this  court.  It  is  unusual,  and  we  think, 
when  taken  in  connection  with  the  utter  failure  to  refer 
to  the  doctrine  of  reasonable  doubt  in  other  parts  "of 
the  charge  where  it  should  have  been,  and  the  indirect 
and  doubtful  application  made  of  it  to  the  question  of 
guilt,  this  statement  was  calculated  to  prejudice  the 
defendants. 

Reasonable  doubt  is  said  in  Purkey  v.  State,  supra,  to 
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be  an  honest  misgiving  as  to  the  guilt  of  the  defendant 
upon  the  proof  which  reason  entertains  and  sanctions  as 
a  substantial  doubt  It  has  been  defined  in  other  cases 
by  this  court  to  be  a  doubt  fairly  growing  out  of  the  eyi- 
dence  adduced,  or  arising  from  the  want  of  evidence  in 
relation  to  material  facts  necessary  to  be  established  in 
order  to  convict  the  defendant,  honestly  entertained,  and 
not  a  captious  or  whimsical  doubt,  created  for  the  pur- 
pose of  acquitting  the  defendant 

Charges  in  which  juries  were  instructed  that  by 
reasonable  doubt  is  not  meant  that  which  of  possibility 
may  arise,  but  a  doubt  engendered  by  investigation  of 
the  whole  proof,  and  is  an  inability,  after  such  investiga- 
tion, for  the  mind  to  rest  easy  upon  the  certainty  of 
guilty  not  an  absolute  certainty,  which  is  not  demanded 
by  the  law,  but  a  moral  certainty,  which  is  necessary  as 
to  every  proposition  of  proof  requisite  to  constitute  the 
offense,  or  any  grade  of  it,  of  which  the  defendant  may 
be  convicted,  have  been  sustained  by  this  court 

Chief  Justice  Shaw,  in  Commonwealth  v.  Webster,  5 
Cush.  (Mass.),  295,  52  Am.  Dec,  711,  defined  a  reason- 
able doubt  to  be  "that  state  of  the  case  which,  after 
comparison  and  consideration  of  all  the  evidence,  leaves 
the  minds  of  juries  in  that  condition  that  they  cannot 
say  they  feel  an  abiding  conviction  to  a  moral  certainty 
of  the  truth  of  the  charge."  This  definition  has  been 
approved  and  adopted  by  many  of  the  courts  of  the  sev- 
eral States  as  sound. 

It  is  difficult  to  give  a  definition  more  easily  compre- 
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hended  by  juries  than  the  words  themselves.  They  con- 
vey their  own  unmistakable  meaning,  and  it  is  suggested 
in  the  case  of  Butler  v.  States  7  Baxt,  37,  that  all  eflforts 
to  explain  them  are  of  doubtful  propriety.  Certainly 
the  cumulative'  effect  resulting  from  the  reiteration  of 
the  same  idea  by  the  use  of  the  words  and  phrases 
"well  founded  doubt,"  "substantial  doubt,"  and  others 
of  like  meaning,  is  well  calculated  to  fritter  away  and 
destroy  all  benefit  to  be  derived  from  this  important 
rule  of  law. 

The  departure  of  trial  judges  from  the  old  and  well- 
settled  definitions  and  formulas  of  the  law  is  always 
dangerous  and  liable  to  be  productive  of  unnecessary 
delay  and  expense  in  the  administration  of  the  law,  and 
often  of  a  failure  of  justice.  Latoleas  v.  State,  4  Lea, 
178;  Turner  v.  State,  4  Lea,  207;  Owen  v.  State,  89 
Tenn.,  700,  16  S.  W.,  115. 

6.  We  are  also  of  the  opinion  that  the  trial  judge 
erred  in  disregarding  the  finding  of  mitigating  circum- 
stances by  the  jury  in  this  case,  and  in  sentencing  the 
plaintiffs  in  error  to  death,  instead  of  to  imprisonment 
for  life.  There  is  no  controversy  ^pon  this  record  but 
that  Jordan  Miller,  the  deceased,  was  a  violent  and  dan- 
gerous man,  having  little  regard  for  the  law,  and  not 
hesitating  to  attempt  to  redress  his  own  wrongs,  real 
or  imaginary,  with  force  and  violence;  that  he  had  at 
least  three  sons  who  were  not  unlike  their  father,  all 
of  whom  had  arms  which  they  were  in  the  habit  of 
carrying  about  the  country;  that  Jordan  Miller  had  at 
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one  time  made  a  deadly  assaalt  with  a  knife  npon  plain- 
tiff in  error  Frazier,  and  the  latter  had  knocked  him 
down,  an  act  held,  upon  investigation  in  the  courts,  to 
be  justifiable ;  that  Miller  had  treasured  this  up  a^inst 
Frazier,  and  had  made  frequent  threats  to  kill  him, 
wl^ich  had  been  communicated  to  Frazier,  and  which  he 
knew  Miller  was  likely  to  carry  into  execution.  Williams 
had  also  fallen  under  the  displeasure  of  Miller. 

It  is  evident  from  this  record  that  both  of  the  plain- 
tiffs in  error  were,  and  had  just  cause  to  be,  afraid  of 
Miller  and  his  sons,  and  were  in  constant  fear  that  they 
would  be  attacked,  either  openly  or  from  ambush,  by 
them,  and  were  suffering  greatly  from  this  terrible  and 
horrible  apprehension.  The  evidence  also  fails  to  show 
that  they  knew  Miller  would  pass  the  road  that  day, 
and  it  may  have  been  an  accidental  meeting.  While 
these  facts  did  not  justify  the  plaintiffs  in  error  in 
attacking  Jordan  Miller  without  some  act  upon  his  part 
indicating  a  present  purpose  to  carry  his  threats  into 
execution,  yet  they  did  mitigate  the  offense  of  which 
they  were  convicted  to  the  extent  found  by  the  jury, 
and  this  finding  ought  not  to  have  been  disregarded  by 
the  trial  judge.  While  this  is  not  error  for  which  the 
case  would  be  reversed  and  a  new  trial  awarded,  yet 
it  is  one  appearing  upon  the  face  of  the  record,  which  we 
would  have  corrected,  in  the  judgment  of  this  court, 
upon  affirmance,  and  we  think  it  proper  to  express  our 
views  in  relation  to  it 

The  case,  however,  is  reversed  upon  the  error  of  the 
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trial  judge  in  failing  ta  properly  charge  the  jury  upon 
the  law  of  reasonable  doubt^  and  for  no  other.  The  judg- 
ment of  the  circuit  court  will  be  reversedj  and  the  case 
remanded  for  a  new  triaL 
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W.  O.  Adams  t?.  Oumbbeland  Inn  Co.* 
(Knoamlle.    September  Term,  1906.) 

1.  VBOIiiaBNOE.  Action  tor  injury  proziniately  caused  by  Tio* 
lation  of  or  by  noncompliance  with  common  law,  statute,  or  ci^ 
ordinance,  when. 

As  a  general  rule,  the  yiolation  of  law  (whether  the  common  law, 
statute,  or  city  ordinance),  or  the  failure  to  discharge  and  per- 
form a  duty  imposed  by  law  in  the  interest  of  the  public,  is 
actionable  negligence,  and  any  one  coming  within  the  protec- 
tion of  the  law,  or  intended  to  be  benefited  by  it,  who  suffers 
an  injury  peculiar  to  himself,  proximately  caused  by  the  Tio- 
lation  of  the  law  or  by  noncompliance  with  it,  may  maihtatn 
an  action  against  the  offender  for  the  injuries  sustained  by 
him.    {Post,  p.  4tJl,) 

« 
Cases  cited  and  approved:     Queen  y.  Dayton  Coal  ft  Iron  Ca, 

96  Tenn.,  468;   Weeks  y.  McNulty,  101   Tenn.,  496;  Railway  t. 

Haynes,  112  Tenn.,  712. 

2.  HOTELS  AND  LODGINa  HOUSES.  Besrolar  boarder  is  in- 
cluded in  a  statute  and  city  ordinance  requiring  keepers  or  pro- 
prietors to  provide  fire  escapes. 

The  statute  (Acts  1899,  ch.  178,  sees.  1,  2,  8,  and  9)  and  a  city 
ordinance,  requiring  the  keeper  or  proprietor  of  eyery  lodg- 
ing house  oyer  two  stories  in  height  to  proyide  means  of  es- 
cape in  case  of  fire,  includes  and  protects  a  regular  boarder 
as  well  as  a  transient  guest.    (Pftst.  pp.  476-478.) 

Acts  cited  and  construed:     1899,  ch.  178,  sees.  1,  2,  8,  and  9. 


*As  to  liability  for  injuries  caused  by  absence  of  fire  escapes, 
see  note  to  Rose  y.  King  (Ohio),  16  L.  R.  A.,  160. 
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8.  SAME,  statute  requiring  keepers  or  proprietors  to  furnish 
rope  or  rope  ladder  fire  escapes  does  not  impose  the  duty 
on  the  owner  of  a  hotel  operated  by  a  lessee. 
The  statute  (Acts  1899,  ch.  178,  sec.  1),  requiringr  the  keeper  or 
proprietor  of  certain  hotels  or  lodging  houses  to  provide  ropes 
or  rope  ladders  for  the  escape  of  lodgers  in  case  of  fire  does 
not  impose  this  duty  on  the  owner  of  a  hotel  operated  by  a 
lessee.    {Post,  pp.  475,  476,  478,  479.) 

Acts  cited  and  construed:    1899,  ch.  178,  sees.  1  and  2. 

4.  SAKE.  Statute  requiring  certain  fire  escapes  by  owners  of 
hotels  over  certain  dimensions  does  not  apply  to  a  hotel  not 
exceeding  those  dimensions. 
The  statute  (Acts  1899,  ch.  178,  sec.  2),  requiring  the  owner  of 
every  hotel  or  lodging  house  over  three  stories  in  height  or 
over  one  hundred  and  fifty  feet  in  length  to  provide  certain 
iron  balconies  with  iron  stairs  from  one  balcony  to  the  other, 
does  not  apply  to  a  hotel  not  exceeding  those  dimensions. 
{Post,  pp.  476,  479.) 

Acts  cited  and  construed:     1899,  ch.  178,  sec.  2. 

6.  SAME.  Statute  requiring  certain  hotels  thereafter  construct- 
ed to  be  provided  with  certain  stairways  does  not  apply  to  hotels 
previously  erected,  though  changes  are  subsequently  made. 
The  statute  (Acts  1899,  ch.  178,  sec.  9),  providing  that  all  hotels 
and  lodging  houses  hereafter  constructed  of  certain  dimen- 
sions shall  have  certain  stairways,  does  not  apply  to  a  hotel 
built  previous  to  the  enactment  of  such  statute,  although  in- 
considerable changes  and  additions  are  made  after  the  enact- 
ment    {Post,  pp.  476,  479.) 

Acts  cited  and  construed:    1899,  ch.  178,  sec.  9. 

6.    SAME.    Oity  ordinance  requiring  fire  escapes  is  a  valid  police 
regulation,  when. 
A  city  ordinance  imposing  upon  the  owners  of  hotels,  lodging 
houses,  and  certain  other  buildings    the  duty  of  placing  fire 
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escapes  upon  them,  when  authorized  by  the  charter  of  the  city,  is 
a  reaaonable  and  valid  police  regulation.     {Post,  pp.  476,  477,  479.) 

Acts  cited  and  construed:     1897,  ch.  161,  sec.  9,  subsec.  23. 

7.  SAME.  Same.  Oity  ordinance  is  effective  from  its  passage, 
though  notice  be  required  to  enforce  penalty,  when. 

A  city  ordinance  requiring  fire  escapes  to  be  attached  to  certain 
hotels  and  other  buildings,  and  providing  that  any  owner  re- 
fusing to  attach  them,  upon  notice  of  the  city  fire  board,  shall 
be  liable,  upon  conviction,  to  a  penalty  of  five  dollars  per  day, 
was  effective  from  Its  passage  upon  the  owners  of  such  build- 
ings, notwithstanding  the  provision  as  to  notice,  because  the 
notice  is  only  necessary  to  subject  the  owner  to  the  penalty. 
iPost,  pp.  476,  477,  479.) 

8.  SAME.  Questions  as  to  proper  equipment  of  fire  escapes  ondar 
city  ordifiance,  and  whether  failure  to  so  equip  was  proximate 
cause  of  injury,  are  for  the  jury;  and  direction  of  verdict  is  error, 
when. 

In  an  action  by  a  guest  or  boarder  at  a  hotel  against  the  owner 
thereof  for  personal  injuries  received  in  being  compelled  to 
jump  from  a  third  story  window  during  a  fire  to  save  his  life, 
it  is  reversible  error  for  the  trial  judge  to  direct  a  verdict 
in  favor  of  the  defendant,  where  there  is  evidence  tending 
to  show  that,  if  the  hotel  had  been  properly  equipped  with 
fire  escapes,  as  required  by  city  ordinance,  the  plaintiff  could 
have  reached  them  and  made  his  exit  safely,  and  whether 
this  was  so  or  not,  or  whether  the  failure  to  attach  the  fire 
escapes  was  the  proximate  cause  of  the  injury,  was  a  question 
for  the  jury,  as  well  as  what  would  be  a  proper  equipment  of 
fire  escapes  and  proper  compliance  with  the  city  ordinance 
requiring  them  to  be  attached  by  the  owner.  (Post,  pp.  476, 
477,  479-481.) 

Case  cited  and  approved:     Weeks  v.  McNulty,  101  Tenn.,  495. 

9.  SAME.  Noncompliance  with  city  ordinance  requiring  fire  es- 
capes cannot  be  waived,  as  public  policy  forbids  such  waiver. 

A  boarder  or  guest  at  a  hotel  does  not  waive  compliance  with  a 
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city  ordinance,  requiring  lire  escapes  to  be  attached,  by  con- 
tinuing to  occupy  a  room  in  the  hotel  for  six  months  with  full 
knowledge  that  there  were  no  fire  escapes  upon  the  building, 
for  the  reason  that  individuals  affected  cannot  suspend  such 
law  by  waiver  or  express  contract,  as  to  permit  this  would  be 
against  public  policy.     (Post,  pp.  476,  477,  479-481.) 


FROM  CAMPBELL. 


Appeal  from  the  Circuit  Court  of  Campbell  County, — 
G.  Mc.  Hendebson^  Judge. 

AoEE  &  Petebs  and  L.  H.  Cablock^  for  Adams. 
« 

W.  A.  Owens  and  H.  B.  Lindsay,  for  Inn  Co. 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

W.  0.  Adams  sues  the  Cumberland  Inn  Company  to 
recover  damages  for  personal  injuries  sustained  by  him 
upon  these  facts: 

The  Cumberland  Inn  Company,  a  corporation  under 
the  laws  of  Tennessee,  was  the  owner  of  a  brick  hotel, 
three  stories  high,  fronting  fifty  feet  upon  one  of  the 
principal  streets  of  the  city  of  La  FoUette,  and  one  hun- 
dred feet  long,  built  in  1898,  which  it  had  leased  to 
Mrs.  Harmon,  who  was  in  possession  and  personally  car* 
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rjing  on  therein  a  hotel  business.  The  hotel  w^b  not 
fnmished  or  equipped  with  balconies  and  ladders  on  the 
outside,  or  with  ropes  or  ladders  in  the  several  rooms, 
or  other  appliances  to  enable  those  occupying  it  to  es- 
cape in  case  of  fire.  It  had  only  one  stairway  leading 
from  the  third  story,  and  that  was  located  in  the  rear 
part  of  the  building.  The  plaintiff  was  boarding  with 
Mrs.  Harmon,  and  had  occupied  one  of  the  front  rooms 
in  the  third  story  for  six  months^  previous  to  May  10, 
1904.  Upon  said  day,  at  an  early  hour  in  the  morning, 
the  entire  building  was  consumed  and  desti'oyed  by  fire. 
Plaintiff  was  in  his  room  at  the  time,  and  when  he  awoke 
and  discovered  the  fire,  it  had  proceeded  to  such  an  ex- 
tent that  it  was  impossible  for  him  to  go  to  the  rear, 
where  the  stairway  was  located,  and  there  descend ;  but 
he  was  compelled,  in  order  to  save  his  life,  to  jump  from 
the  window  of  his  room  in  the  third  story  to  the  street, 
whereby  he  sustained  serious  personal  injuries.  The  neg- 
ligence relied  upon  to  sustain  the  action  is  the  failure  of 
the  Cumberland  Inn  Company  to  furnish  and  equip  the 
hotel  with  fire  escapes,  ropes,  and  ladders  as  provided 
for  by  sections  1,  2,  and  9,  of  an  act  passed  by  the 
general  assembly  on  March  18,  1899  (chapter  178,  p. 
352,  Acts  1899),  and  an  ordinance  of  the  city  of  La 
FoUette  in  force  at  the  time  of  the  fire. 

The  case  was  tried  upon  a  plea  of  not  guilty,  and 
upon  the  conclusion  of  the  entire  evidence,  upon  motion 
of  the  defendant,  the  trial  judge  instructed  the  jury  to 
find  a  verdict  in  favor  of  the  defendant,  which  was  done; 
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and  from  a  judgment  thereon,  dismissing  the  plaintiff^s 
snit,  he  has  prosecuted  an  appeal  in  the  nature  of  a 
writ  of  error  to  this  court^  and  assigns  this  action  of 
the  trial  court  as  error. 

Chapter  178,  p.  352,  of  the  Acts  of  1899  is  entitled 
"An  act  to  provide  for  the  better  protection  of  life 
against  fire  in  hotels  and  lodging  houses  in  the  State/' 
Sections  1,  2,  3,  and  9  of  this  act  are  the  only  ones  here 
involved,  and  are  in  these  words : 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  that  it  is  hereby  made  the  duty 
of  every  keeper  or  proprieto;r  of  every  hotel  or  lodging 
house  in  the  State  over  two  stories  in  height  to  provide 
and  securely  fasten  in  every  lodging  room  above  the 
second  storv  which  has  an  outside  window,  and  is  used 
for  the  accommodation  of  guests,  or  employees,  a  rope 
or  rope  ladder  for  the  escape  of  the  lodgers  therein  in 
case  of  fire,  of  at  least  one  inch  in  diameter,  which  shall 
be  securely  fastened  within  each  room,  as  near  a 
window  as  practicable,  and  of  suflftcient  length  to  reach 
therefrom  to  the  ground  on  the  outside  of  such  hotel  or 
lodging  house,  and  made  of  strong  material,  and  as  se- 
cure against  becoming  inflame<}  as  practicable.  Such 
rope  or  rope  ladder  shall  be  kept  in  good  repair  and  con- 
dition. In  lieu  of  a  rope  or  rope  ladder  there  may  be 
substituted  any  other  appliance  that  may  be  deemed 
of  equal  or  greater  utility  by  the  fire  department  or  other 
authority  as  may  have  control  of  fire  regulations  in  the 
city  or  town  where  such  hotel  or  lodging  house  is  located, 
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but  Bach  appliance  shall  in  all  cases  be  so  constructed 
as  to  be  under  the  control  and  management  of  any 
lodger  in  such  room. 

"Sec.  2.  Be  it  further  enacted,  that  every  hotel  or 
lodging  house  in  this  State,  oyer  three  stories  in  height, 
shall  be  provided  without  delay  with  permanent  iron 
balconies,  with  iron  stairs  leading  from  one  balcony  to 
the  other,  to  be  placed  at  the  end  of  each  hall  above  the 
third  story  in  case  such  hotel  is  over  one  hundred  and 
fifty  feet  in  length,  and  in  other  cases  such  number  as 
may  be  directed  by  the  fire  department  or  such  other 
authority  as  may  have  the  control  of  fire  regulations 
in  city  or  town  where  such  hotel  or  lodging  house  is 
located.  Such  balconies  and  iron  stairs  shall  be  con- 
structed at  the  expense  of  the  owner  of  such  hotel  or 
lodging  house. 

"Sec.  S.  Be  it  further  enacted,  that  it  shall  be  the 
duty  of  every  such  proprietor  or  keeper  of  any  hotel  or 
lodging  house  to  call  attention  to  the  fact  that  this  act 
has  been  complied  with,  and  the  part  of  such  room 
where  such  coil  or  rope  or  rope  ladder  is  fastened." 

"Sec.  9.  Be  it  further  enacted,  that  all  hotels  or  lodg- 
ing houses  hereafter  constructed  in  this  State,  over  two 
stories  in  height,  and  over  one  hundred  feet  in  length, 
shall  be  constructed  so  that  there  shall  be  at  least  two 
stairways  for  the  use  of  guests  leading  from  the  ground 
floor  to  the  upper  story." 

The  ordinance  of  the  city  of  La  Follette  is  as  follows : 

"Fire  escapes  shall  be  attached  to  all  buildings^  those 
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now  erected  as  well  as  those  hereafter  to  be  erected, 
where  any  story  or  stories,  above  the  second  story,  is 
now  or  shall  be  hereafter  held,  used,  or  occupied,  spec- 
ially and  distinctly  as  hotels,  taverns,  factories,  tenement 
houses,  schools,  academies,  offices,  lodge  rooms,  dwelling 
houses,  or  as  places  for  general  public  meetings,  or  for 
the  purpose  of  theatrical  or  operatic  representations; 
and  any  owner  or  agent  failing  or  refusing  to  attach 
said  fire  escapes  upon  notice  of  the  city  fire  board,  shall 
be  liable,  upon  conviction,  to  a  penalty  of  |5  per  day  for 
every  day  such  omission  continues.^' 

Generally  speaking,  the  violation  of  a  rule  of  the 
common  law,  a  statute,  or  an  ordinance  of  a  municipal- 
ity, or  the  failure  to  discharge  and  perform  a  duty  so 
imposed  in  the  interest  of  the  public,  is  actionable  neg- 
ligence, and  any  one  coming  within  the  protection  of 
the  law,  or  intended  to  be  benefited  by  it,  who  suffers  an 
injury  peculiar  to  himself,  the  proximate  cause  of  which 
is  the  violation  or  nonperformance  of  the  law,  may  main- 
tain an  action  against  the  offender  for  the  injuries  sus- 
tained by  him.  Queen  v.  Dayton  Coal  d  Iron  Co.,  95 
Tenn.,  458,  32  S.  W.,  460,  30  L.  R.  A.,  82,  49  Am.  St. 
Rep.,  935 ;  Weeks  v.  McNulty,  101  Tenn.,  495,  48  S.  W., 
809,  43  L.  R.  A.,  185,  70  Am.  St  Rep.,  693 ;  RMway  v. 
HayneSy  112  Tenn.,  712,  81  S.  W.,  374. 

The  questions  in  this  case  are  whether  the  facts  bring 
it  within  the  statute  or  ordinance  relied  upon,  and,  if 
so,  has  the  plaintiff  precluded  himself  from  claiming  the 


478  TENNESSEE  REPORTS.      [117  Tenn. 

^""-^  I  111    ■^— — 

Adams  v.  Inn  Co. 

benefit  of  them?    The  contentions  of  the  parties  will 
appear  from  the  points  decided. 

1.  The  plaintiflf  comes  within  that  portion  of  the 
public  intended  to  be  benefited  and  protected  by  the 
statute  and  ordinance.  The  object  of  the  statute  is  to 
protect  the  lives  of  all  persons  occupying  hotels  or  lodg- 
ing houses,  whether  they  be  transient  guests,  boarders, 
or  employees.  The  duty  is  imposed  for  the  benefit  of 
them  all,  and  no  distinction  is  made  between  guests  and 
boarders.  The  ordinance  is  general  in  its  terms,  and 
made  for  the  protection  of  all  persons  occupying  the 
buildings  included  in  it. 

2.  The  defendant  was  not  required  by  section  1  of 
the  statute  invoked  to  provide  the  rooms  of  the  hotel 
with  ropes,  rope  ladders,  and  other  appliances  for  the 
use  of  occupants  in  case  of  fire.  This  is  a  duty  imposed 
upon  the  keeper  or  proprietor — ^that  is,  the  party  con- 
ducting the  hotel,  whether  he  be  owner  or  lessee — and 
not  upon  the  owner  of  the  property,  unless  he  operates 
it.  This  is  evident  from  the  provisions  of  section  2, 
requiring  permanent  iron  balconies  and  stairs  to  be 
placed  upon  hotels  of  certain  dimensions  at  the  expense 
of  the  owner,  and  those  of  section  3,  requiring  the  pro- 
prietor or  keeper  of  a  hotel  or  lodging  house  to  call  the 
attention  of  the  guests  to  the  rope  and  ladder  there  re- 
quired to  be  provided.  The  owner  of  the  hotel,  where  he 
is  not  i>ersonally  conducting  it,  is  not  supposed  to  be 
present  all  the  time,  nor  to  know  the  guests  in  it,  so 
as  to  give  them  this  notice.    The  Cumberland  Inn  C!om- 
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pany,  in  thig  case,  was  the  owner,  and  Mrs.  Harmon 
was  the  keeper  or  proprietor,  of  the  hotel. 

The  defendant  was  not,  as  owner,  required  by  section 
2  of  the  statute  to  place  iron  balconies  and  stairs  upon 
the  house,  because  it  was  not  over  three  stories  high  or 
one  hundred  and  fifty  feet  long,  to  which  character  of 
buildings  only  this  section  applies. 

Section  9,  requiring  all  hotels  and  lodging  houses  over 
two  stories  high  and  one  hundred  feet  long,  constructed 
after  the  passage  of  the  act,  to  have  two  stairways,  is 
also  inapplicable,  because  this  hotel  was  built  in  1898, 
and  the  statute  was  not  enacted  until  March,  1899.  The 
building  was  used  for  a  hotel  when  first  constructed, 
and  the  subsequent  inconsiderable  changes  and  additions 
made  by  defendant  do  not  bring  it  within  the  statute. 

3.  The  ordinance  of  the  city  of  La  Follette,  impos- 
ing upon  the  owners  of  hotels,  lodging  houses,  and  the 
other  buildings  therein  mentioned  the  duty  of  placing 
fire  escapes  upon  them,  was  authorized  by  the  charter 
of  the  city,  and  is  a  reasonable  and  valid  police  regula- 
tion. Page  360,  c.  161,  section  9,  subsec.  23,  Acts  of 
1 897.  It  was  effective  from  its  passage  upon  the  owners 
of  all  buildings  erected  or  thereafter  to  be  erected.  The 
notice  provided  for  in  the  concluding  clause  is  only  nec- 
essary to  be  given  in  order  to  make  the  owner  liable 
for  the  penalty  of  |5  per  day  there  imposed  for  a  failure 
to  comply  with  the  ordinance. 

The  Cumberland  Inn  Company  insists  that  it  is  not 
liable  to  the  plaintiff  for  its  failure  to  comply  with  this 
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ordinance^  because  it  does  nbt  appear  that  such  failure 
was  the  proximate  cause  of  plaintiff's  injuries,  and,  fur- 
ther, the  plaintiff  had  waived  a  compliance  with  it  by 
continuing  to  occupy  a  room  in  the  hotel  with  full  knowl- 
edge that  there  were  no  fire  escapes  upon  the  building. 
These  positions  are  not  maintainable.  There  is  evi- 
dence in  the  record  tending  to  show  that,  if  the  hotel 
had  been  properly  equipped  with  fire  escapes,  the  plain- 
tiff could  have  reached  them  and  made  his  exit  safely. 
The  ordinance  does  not  provide  upon  what  particular 
part  of  the  hotel  or  other  building  fire  escapes  shall  be 
placed;  but  upon  a  fair  construction,  it  requires  the 
owner  to  construct  them  in  such  numbers  and  at  such 
places  as  will  afford  the  guests  and  employees  a  reason- 
able opportunity  to  use  them  and  escape  from  the  house 
in  case  of  fire.  This  hotel  fronted  fifty  feet  upon  the 
street  and  extended  back  one  hundred  feet.  The  only 
stairway  leading  from  the  third  story  was  in  the  rear 
part  of  it.  It  was  a  question  for  the  jury  to  say  whether 
a  reasonable  compliance  with  the  ordinance,  consider- 
ing the  construction  of  the  building,  would  have  re? 
quired  the  company  to  place  escapes  in  front  and  (m 
the  sides  near  the  front  part  of  it.  There  is  also  proof 
tending  to  show  that,  if  this  had  been  done,  the  plaintiff 
could  have  thus  escaped  and  avoided  the  injuries  which 
he  sustained  in  jumping  from  his  window,  and  whether 
this  was  so  or  not  was  also  a  question  for  the  jury. 
Of  course,  if  under  the  facts  the  plaintiff  could  not  have 
used  fire  escapes  properly  placed,  he  was  not  injured 
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by  their  absence,  and  could  not  maintain  his  action. 
Weeks  v.  McNvliy,  supra. 

The  plaintiff  did  not  waive  the  duty  which  the  de- 
fendant owed  to  him  under  the  ordinance  as  an  occupant 
of  the  hotel,  nor  assume  the  risks  incident  to  its  occupa- 
tion in  its  then  condition.  The  duty  of  the  defendant 
to  place  the  fire  escapes  upon  its  hotel  was  not  a  con- 
tractual obligation,  and  the  doctrine  of  assumed  risks 
has  no  application  to  this  case.  The  ordinance  ^s  a  po- 
,  lice  regulation,  made  for  the  protection  of  human  life, 
and  in  the  interest  of  that  portion  of  the  public  occupy- 
ing hotels  and  lodging  houses.  Public  policy  requires 
that  duties  of  this  kind  be  discharged,  and  that  all  con- 
sequences of  a  failure  to  do  so  shall  follow.  The  individ- 
uals who  are  affected  cannot  suspend  the  law  by  waiver 
op  express  contract.  The  plaintiff  had  the  right  to  pre- 
sume that  the  defendant  would  obey  the  law  and  would 
provide  the  fire  escapes,  and  to  continue  to  occupy  his 
room  upon  the  faith  of  such  presumption. 

Contributory  negligence  of  the  injured  party  in  pro- 
ducing the  injuries  sustained  by  him  is  another  question, 
and,  where  it  is  the  proximate  cause  of  such  injuries, 
constitutes  ,a  good  defense. 

We  think,  therefore,  that  upon  the  facts  disclosed  in 
this  record,  the  plaintiff  made  out  a  case,  which  he  was 
entitled  to  have  submitted  to  the  jury  under  a  proper 
charge  of  the  court.  The  judgment  of  the  circuit  court 
is  reversed,  and  the  case  remanded  for  a  new  trial. 

117  Tenn— 31 
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Enoxvillb  Tracjtion  Co.  v.  James  Wilkbrson  et  ux.* 
(Knoxville.    September  Term,  1906.) 

1.  OOMMON  OABBISBS.  Authorised  to  make  rules  necessary 
for  the  operation  of  their  business. 
It  is  well  settled  that  common  carriers  are  authorized  to  make 
and  enforce  rules  and  regulations  necessary  for  the  proper 
control  and  government  of  the  cars  operated  by  them,  includ- 
ing the  power,  within  legal  limits,  to  fix  the  fare  to  be  charged 
and  the  time,  place,  and  manner  of  payment 

Cases  cited  and  approved:  Lane  v.  Railroad,  6  Lea,  124;  Reese 
V.  Railroad,  131  Penn.,  422;  Lake  Shore  Railway  Ck>.  v.  Green- 
wood, 79  Penn.,  373. 

8.    SAME.    Same.    Reasonableness  of  rule,  a  question  of  law« 

Whether  the  rule  of  a  street  railway  company,  regulating  the 
operation  of  its  business  and  the  manner  of  payment  of  fares 
for  carriage,  is  a  reasonable  one,  is  a  question  of  law  to  be 
determined  by  the  court. 

3.  SAME.  Same.  Same.  Some  tests  of  reasonableness. 
The  reasonableness  of  a  rule  made  by  a  public  corporation,  af- 
fecting its  relations  with  the  public,  largely  depends  upon  the 
peculiar  business  in  which  the  corporation  is  engaged,  the  es- 
tablished usages  and  customs  of  the  locality  wherein  it  is 
operating,  and  by  what  may  be  fairly  necessary  to  expedite 
the  discharge  of  its  duties  to  the  public  and  at  the  same  time 
be  consistent  with  the  comfort,  convenience,  and  safety  of  its 
patrons. 


*As  to  what  is  a  reasonable  sum  out  of  which  carrier  may  be 
required  to  take  passenger's  fare  and  return  change,  see  note  to 
Barker  v.  Central  Park  N.  &  B.  R.  R.  Co.  (N.  Y.),  35  L.  R.  A.»  489. 
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4.  SAKS.  Same.  Same.  BJoction  of  paMmigar.  OMainJudff- 
mant. 
Defendant  in  error  tendered  to  the  conductor  of  plaintiff  in  er- 
ror, a  street  railwuy  company,  a  ten  dollar  bill  in  payment  of 
two  flye-cent  fares  for  himself  and  wife,  which  the  conductor 
refused  to  accept  on  the  ground  that  he  was  unable  to  make 
the  change  and  required  defendants  in  error  to  leave  the  car, 
no  other  offer  of  payment  being  made.  In  defense  of  the  suit 
for  damages  instituted  by  defendants  in  error,  the  street  rail- 
way company  relied  upon  a  rule  theretofore  made  by  it  re- 
quiring all  conductors  to  be  provided  with  currency  or  fraction- 
al coins  to  the  amount  of  five  dollars  and  to  change  bills  of 
that  denomination  or  less  when  tendered  in  payment  of  car 
tare,  and  upon  failure  of  a  passenger  to  tender  bills  or  coins 
of  that  amount  or  less,  to  put  him  off  the  car. 
Held:  (1)  While  the  street  railway  company  could  not  re- 
quire the  exact  fare  charged  to  be  tendered,  it  was  authorized 
to  fix  a  limit  upon  the  amount  of  change  which  It  will  under- 
take to  furnish  its  passengers; 

(2)  The  rule  relied  upon  by  the  street  railway  company  is 
reasonable  and  enforceable; 

(3)  Whether  the  defendants  in  error  knew  of  the  rule  is 
immaterial,  because  the  public  Is  charged  with  notice  of  a  rule 
so  reasonable  in  its  terms  and  so  necessary  to  the  convenience 
of  the  company  in  operating  its  business  and  in  discharging  its 
duties  to  the  public. 

Case  cited  and  approved:    Barker  v.  Central  Park,  etc.,  Ry.  Co., 
161  N.  T.,  237. 


FROM  KNOX. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  Coun- 
ty.— Joseph  W.  Snbbd,  Judge. 
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Shields,  Gates  &  Mountcastlb,  for  Traction  Com- 
pany. 


J.  Rupus  AiLOE,  for  Wilkeraon  et  nx. 


Mb.  Justice  Shields  delivered  the  opinion  of  tlie 
Court. 

The  Knoxville  Traction  Company,  the  plaintiff  in 
erro^  is  a  corporation  lawfully  operating  cars  upon  the 
streets  of  the  city  of  Knoxville  for  the  purpose  of  carry- 
ing passengers,  and  was  engaged  in  this  business  when 
the  matters  complained  of  in  this  case  occurred. 

The  defendant  in  error  and  his  wife  boarded  one  of 
the  company's  cars,  and,  upon  being  approached  by  the 
conductor  of  the  car  for  fare,  tendered  to  him  a  f  10  bill, 
all  the  money  he  had,  for  change  and  payment  of  their 
fare  which  was  five  cents  each. 

The  conductor  declined  to  accept  the  bill,  upon  the 
ground  that  he  was  unable  to  make  the  change,  and  re- 
quired the  defendant  in  error  and  his  wife  to  leave  the 
car ;  no  other  offer  of  payment  being  made. 

This  action  of  the  conductor  is  charged  to  have  been 
unlawful,  oppressive,  and  in  violation  of  the  right  of  the 
defendant  in  error  to  be  transported  by  the  plaintiff  in 
error  upon  its  car  to  his  destination ;  and  this  action  is 
brought  to  recover  the  damages  sustained. 

The  plaintiff  in  error,  in  defense,  relies  upon  a  rule, 
theretofore  made  by  it,  requiring  all  conductors  of  cars 
to  be  provided  with  currency  or  fractional  coins,  or  both, 
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to  the  amount  of  |5,  and  to  change  bills  or  coins  of  that 
denomination  or  less  when  tendered  in  payment  of  car 
fare,  and,  upon  failure  of  the  passenger  to  tender  bills 
or  coins  of  that  sum  or  less,  to  put  them  off  the  cars. 

There  was  no  publication  of  this  rule,  nor  does  it 
appear  that  the  defendant  in  error  had  actual  notice  of 
it  That  common  carriers  are  authorized  to  make  and 
enforce  all  rules  and  regulations  necessary  for  the  proper 
government  and  control  of  the  cars  or  other  vehicles 
operated  by  them,  and  fhe  public  being  transported 
thereon,  is  well  established. 

This  includes  the  power,  within  legal  limits,  to  fix  the 
fare  to  be  charged,  and  the  time,  place,  and  manner  of 
payment.  Lane  v.  Railroad  Co.,  5  Lea  (Tenn.),  124; 
Reese  v.  Railroad  Co.,  131  Tenn.,  422,  19  Atl.,  72,  6  L. 
R.  A.,  529,  17  Am.  St.  Rep.,  818 ;  LaJce  Sliore  RUilimy 
Co.  V.  Greemcood,  79  Pa.,  373. 

The  only  question  presented  by  this  defense  is  whether 
or  not  the  rule  relied  upon  is  a  reasonable  one,  and  this 
is  a  question  of  law  to  be  determined  by  the  court. 

The  reasonableness  or  unreasonableness  of  rules  made 
by  public  corporations  affecting  their  relations  with  the 
public  largely  depends  upon  the  peculiar  business  in 
which  the  corx)oration  is  engaged  and  the  established 
custom  and  usages  of  the  locality  where  it  is  operating. 
Rules  of  this  character  made  by  street  railroads  should 
be  such  as  are  fairly  necessary  to  expedite  the  discharge 
of  their  duties  to  the  public,  and  at  the  same  time  be 
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consistent  with  the  comfort^  convenience^  and  safety  of 
their  passengers. 

Street  railroads  are  constructed  and  operated  in  cities 
and  their  suburbs^  and  are  intended  to  fornish  freqn^it, 
speedy,  and  cheap  transportation  to  the  inhabitants  to 
and  from  different  portions  of  the  city  in  which  located. 
To  effect  this  purpose,  they  are  required  to  have  many 
lines  and  numerous  cars  and  employees.  They  must  stop 
at  frequent  intervals  for  the  reception  and  dischai^  of 
passengers.  Their  patrons  are  numerous,  and  they  can- 
not, with  convenience  to  themselves  or  to  the  public,  {hhv 
vide  for  the  sale  of  tickets  and  require  them  of  iMussen- 
gers.  The  fare  usually  charged  is  a  flat  or  uniform 
one  for  all  parts  of  the  city,  and  the  amount  is  a  matter 
of  common  knowledge,  and  can  be  ascertained  by  any 
one  proposing  to  take  passage  on  a  car,  if  not  known, 
from  almost  any  bystander.  These  facts,  we  think, 
clearly  authorized  the  enforcement  of  the  rule*  requir- 
ing a  passenger  to  present  in  payment  of  his  fkre  a  bill 
or  coin  not  exceeding  |5.  In  fact,  the  maximum  allowed 
is  most  liberal  towards  the  public.  If  one  passenger 
could  require  change  to  be  given  for  large  bills,  all 
could  do  so,  because  all  have  equal  rights.  To  require 
the  company  to  furnish  change  to  every  passenger  call- 
ing for  it  in  sums  exceeding  |5  would  impose  a  great 
burden  and  hardship  upon  it,  while  it  is  comparatively 
easy  for  its  hundreds  of  patrons  to  provide  change  each 
for  himself. 

We  do  not  think  the  company  has  the  right  to  require 
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the  exact  fare  charged  to  be  tendered,  but  it  certainly 
may  fix  a  limit  upon  the  amount  of  change  it  will  under- 
take to  furnish  its  patrons. 

In  the  case  of  Barker  v.  Central  Park  N.  d  E.  Ry.  Go.y 
151  N.  Y.,  237,  45  N.  E.,  550,  35  L.  R.  A.,  489,  56  Am. 
Bt.  Rep.,  626,  a  rule  fixing  the  maximum  amount  of 
change  to  be  furnished  passengers  at  |2  was  held  reason- 
able. In  that  case  it  is  said :  ^^In  the  case  at  bar,  the 
reasonableness  of  the  rule  established  by  the  defendant 
is  obvious.  In  a  large  city  like  New  York,  the  round 
trip  of  a  car  on  any  street  line  means  a  very  consider- 
able number  of  fares  paid  in,  and  the  necessity  for  the 
conductor  to  carry  and  pay  out  a  large  amount  of  small 
change.  When  the  defendant  enacted  the  rule  requiring 
its  conductors  to  furnish  change  to  a  passenger  to  the 
amount  of  f2,  it  did  all  that  could  reasonably  be  ex- 
pected of  it  in  consulting  the  convenience  of  the  general 
public,  and  it  would  be  unreasonable  and  burdensome 
to  extend  the  amount  to  $5.  It  would  require  conductors 
to  carry  a  large  amount  of  bills  and  smaU  change  on 
their  persons,  and  greatly  impede  the  rapid  collection 
of  fares." 

We  therefore  hold  that  the  rule  of  the  plaintiff  in 
error  invoked  in  this  case  was  reasonable,  one  which 
it  had  a  right  to  enforce,  and  that  its  conductor  had 
the  right  to  refuse  to  change  the  bill  tendered  him  by 
the  defendant  in  error,  and,  upon  his  failure  to  other- 
wise pay  the  fare,  to  require  him  to  leave  the  car. 

It  is  also  immaterial  that  this  rule  was  unknown  to 
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the  defendant  in  error.  It  is  so  reasonable  in  its  terms 
and  so  necessary  to  the  convenience  of  the  company  in 
the  collection  of  fares  that  the  public  was  charged 
with  notice  of  it.  Where  the  fare  to  be  paid^  as  in  this 
case,  is  so  small,  and  the  number  of  passengers  so  num- 
erous,  any  one  proposing  to  take  passage  upon  one  of 
the  cars  of  the  company  is  bound  to  know  the  necessity 
of  providing  himself  with  change  reasonably  near -the 
amount  of  fare  to  be  paid,  and  of  the  inconvenience  and 
probable  impossibility  of  the  conductor  furnishing 
change  in  large  amounts. 
Other  assignments  of  error  were  disposed  of  orally. 
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Noah  Harness  et  al.  v.  John  Hughbtt  et  aU 
{Knoxville.    September  Term,  1906.) 

1.  OIBOUIT  COUBT.  Has  no  Jurisdiction  to  order  a  sale  of  de- 
cedent's land,  when. 
The  circuit  court  has  no  Jurisdiction  to  order  a  sale  of  lands, 
on  appeal  from  a  decree  of  the  county  court  dismissing  a  pe- 
tition filed  by  the  administrator  of  an  insolvent  estate  to  sell 
the  lands  of  his  decedent  for  the  payment  of  debts  of  the  es- 
tate;  and  a  purchaser  at  such  sale  acquires  no  title. 

Code  cited  and  construed:     sees.  4066-4094,  4B79  (S.);  sees.  3171- 
3199,  3864  (M.  &  V.);  sees.  2327-2354,  3147  (1858). 

8.  OOUNTY  OOUBT.  Jurisdiction  and  procedure  in  administra- 
tion of  insolvent  estates  of  $1,000  and  under,  and  appeals 
therefrom. 
The  statutes  conferring  exclusive  Jurisdiction  on  the  county 
court  in  the  administration  of  insolvent  estates  of  the  value 
of  one  thousand  dollars  and  under,  present  a  complete  plan  for 
the  administration  of  such  estates;  and,  although  ap- 
peals from  the  decision  of  the  clerk  of  the  county  court  as  to 
disputed  assets,  or  disputed  claims  against  the  estate,  or  claims 
of  a  doubtful  character  brought  forward  by  the  personal  rep- 
resentative, or  from  the  Judgment  of  the  county  court  confirm- 
ing the  report  of  the  clerk  upon  the  liabilities  and  assets  of 
the  estate,  may  be  prosecuted  to  the  circuit  court  and  from 
there  to  the  supreme  court,  yet  the  final  adjudication  of  the 
superior  court  upon  such  appeals  is  to  be  certified  back  to  the 
county  court,  and  such  appeals  do  not  transfer  the  administra- 
tion of  the  estate  to  the  circuit  court,  and  the  county  court 
does  not  thereby  lose  its  Jurisdiction  over  the  final  distribu- 
tion of  the  proceeds  of  the  estate  among  its  creditors. 

Code  cited  and  construed:     sees.  4066-4094  (S.);  sees.  3171-3199 
(M.  &  v.);  sees.  2327-2354  (1858). 

Case  cited  and  approved:     Bashaw  v.  Temple,  116  Tenn.,  596. 
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PROM  SCOTT. 


Appeal  from  the  Chancery  Court  of  Scott  County. — 
Hugh  G.  Eylb^  Chancellor. 

Baker  &  Ebbn  and  Templeton  &  Templeton^  for 
Hughett  et  al. 

York  &  Cecil,  for  Harness  et  al. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of 
the  Court. 

The  complainants  filed  the  present  bill  as  heirs  at  law 
of  Thomas  Harness,  who  died  intestate  in  Scott  county, 
in  this  StAte,  in  February,  1893,  against  the  defendants 
John  Hughett  and  Jerry*  Harness,  asking  that  deeds 
which  were  executed  to  these  two  defendants  in  1898 
by  the  clerk  of  the  circuit  court  of  that  county  to  cer- 
tain real  estate,  of  which  the  ancestor  of  the  complain- 
ants died  seized  and  possessed,  should  be  set  aside  as  a 
cloud  upon  their  title,  upon  the  ground,  as  alleged  by 
them,  that  the  court,  under  whose  orders  this  clerk  was 
acting  in  the  execution  of  these  deeds,  was  without  juris- 
diction in  the  cause  in  which  those  orders  were  i)a8sed. 
The  court  of  chancery  appeals  finds  as  facts  that  the 
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defendant  Jerry  Harness,  having  qualified  as  the  admin- 
istrator of  the  intestate  in  the  county  court  of  Scott 
county,  in  the  process  of  the  administration  of  the  es- 
tate suggested  its  insolvency,  and  that,  upon  a  statutory 
order  made  by  the  clerk  of  that  court,  he  advertised 
for  creditors  of  the  estate  to  present  and  establish  their 
claims  against  the  same.  The  estate  thus  administered 
was  worth  less  than  $1,000,  and  as  such  its  administra- 
tion as  an  insolvent  estate  was  within  the  exclusive 
jurisdiction  of  the  county  court.  After  a  time  the  ad- 
ministrator, Harness,  filed  his  petition  in  that  court 
against  the  complainants  in  the  present  cause  as  the 
ixeirs  of  Thomas  Harness,  in  which  he  alleged  that  the 
estate  of  his  intestate  was  insolvent,  and  that  the  claims 
filed  and  authenticated  against  the  estate  amounted  to 
more  than  $400,  while  the  total  personal  estate  did  not 
exceed  (50.  It  was  also  alleged  by  him  in  this  petition 
that  Thomas  Harness  died  seized  and  possessed  of  certain 
lands  which  were  fully  described  therein,  these  being  the 
lands  in  controversy  in  the  present  cause,  and  he  asked 
that  a  sufficiency  of  these  lands  be  sold  to  satisfy  the 
indebtedness  of  the  estate.  In  that  proceeding  the  guar- 
dian ad  litem,  appointed  to  represent  the  minor  com- 
plainants, filed  an  answer  for  them.  The  adult  defend- 
ants also  filed  an  answer  in  which  they  insisted  that  all 
the  claims  which  had  been  presented  by  parties  claiming 
to  be  creditors  of  this  estate  were  barred  by  the  statute 
of  limitations,  and  they  averred  that  the  estate  was  not 
insolvent,  and  also  denied  that  the  personal  property  had 
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been  exhausted  by  the  payment  of  debts.  Subsequently 
to  the  filing  of  this  petition  and  these  answers,  by  order 
of  the  county  court,  the  case  was  referred  to  the  clerk 
of  that  court  to  ascertain  and  report  the  valid  subsisting 
claims  that  had  been  filed  with  the  administrator  and 
which  remained  unpaid  at  that  time.  Later  the  follow- 
ing order  was  entered  by  that  court: 

"In  the  County  Court.  December  Term,  1897.  This 
cause  coming  on  this  day  to  be  heard  upon  the  petition 
to  sell  the  lands  of  Thomas  Harness,  deceased,  to  pay 
his  debts,  and  upon  the  answer  of  heirs  of  said  Thomas 
Harness,  and  upon  the  proof,  from  all  of  which  it  duly 
appears  to  the  court  that  the  personal  assets  are  wholly 
sufficient  to  pay  all  the  valid  claims  against  said  estate^ 
and  that  the  sale  of  the  real  estate  is  not  necessary  to 
satisfy  the  valid  claims  of  said  estate.  It  is  therefore 
ordered  and  decreed  by  the  court  that  W.  M.  Yoric  be 
allowed  the  sum  of  f  5.38,  to  be  paid  out  of  said  estate, 
for  defending  the  minor  heirs,  Leroy  and  Pernia  Har- 
ness, as  guardian  dd  liteirv.  It  is  further  ordered  and 
decreed  by  the  court  that  this  cause  be  dismissed,  and 
that  Jerry  Harness,  as  principal,  and  Tim  Sexton,  as 
surety,  pay  the  cost  of  this  cause,  for  which  execution 
may  be  issued.  From  the  foregoing  decree  complainants 
pray  an  appeal  to  the  next  term  of  the  circuit  court  of 
Scott  county,  and  he  having  taken  and  subscribed  to  the 
oath  in  forma  pauperis^  as  provided  by  law,  said  appeal 
is  granted.'' 

Upon  this  appeal  taken  by  the  defendant  Jerry  Har- 
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ness,  alone,  as  administrator,  the  cause  was  carried  into 
the  circuit  court.  Many  irregularities  are  noted  in  the 
proceeding  of  that  court,  which  upon  direct  appeal  might 
very  well  have  been  made  the  ground  of  reversible  error. 
In  the  view,  however,  that  we  take  of  the  cause,  it  is  un- 
necessary to  notice  these.  The  result  of  the  appeal  and 
the  i)endency  of  the  cause  in  that  court  was  that  a  decree 
for  the  sale  of  the  lands  of  Thomas  Harness,  as  described 
in  the  present  bill,  was  passed,  and  under  this  decree  the 
clerk  made  public  sale,  at  which  one  of  the  tracts  was 
purchased  by  defendant  Jerry  Harness  and  the  other  by 
the  defendant  John  Hughett.  Thereafter,  under  an 
order  of  that  court,  the  clerk  made  to  these  parties  deeds 
for  their  several  purchases.  These  are  the  proceedings 
that  are  impeached  in  this  bill  as  being  had  by  the  cir- 
cuit court  without  jurisdiction,  and  these  deeds  the  com- 
plainants seek  to  set  aside  as  clouds  upon  their  title. 
The  only  question  in  the  case  is  one  of  jurisdiction,  and 
that  is,  had  the  circuit  court  the  right  to  entertain  that 
cause  and  pass  the  decree  and  order  just  referred  to? 
This  question  is  answered  by  reference  to  the  provislcms 
of  the  Code  which  govern  the  administration  of  insolvent 
estates,  in  cases  over  which  the  county  court,  under  sec- 
tion 4066  of  Shannon's  Code,  has  exclusive  jurisdiction. 
These  provisions  are  found  in  the  sections  of  Shannon's 
Code  running  from  4067  to  4094,  which  are  codified  from 
chapter  283,  p.  511,  of  the  Acts  of  1851-52,  entitled  "An 
act  to  amend  and  reduce  into  one  the  several  acts  for 
the  administration  of  insolvent  estates."    We  think  it 
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clear  from  an  examination  of  these  sectionB,  especially 
when  made  with  reference  to  the  provisions  of  the  orig- 
inal act,  that  the  circuit  court  was  without  jurisdiction 
in  the  decrees  for  sale  and  order  for  the  execution  of  the 
deeds  in  the  case  referred  to.  As  has  been  already 
stated,  section  4066  by  express  terms  confers  exclusive 
jurisdiction  on  the  county  court  in  the  administration 
of  all  insolvent  estates  not  exceeding  the  value  of  f  1,00V, 
and  then  provides  that  ^^this  jurisdiction  shall  be  exer- 
cised" in  the  manner  pointed  out  in  certain  of  the  sue* 
ceeding  sections.  By  section  4068  it  is  directed  that 
the  executor  or  administrator,  upon  ascertaining  that 
the  estate  committed  to  his  charge  is  insolvent,  shall 
make  suggestion  thereof  to  the  clerk  of  the  county  court 
or  his  legally  appointed  deputy.  A  creditor  of  the  es- 
tate, by  section  4069,  may  make  this  suggestion;  but  he 
does  so  at  his  peril,  so  far  as  costs  are  concerned.  When- 
ever and  by  whomsoever  the  suggestion  is  made,  by  sec- 
tion 4070,  it  is  provided  that  the  clerk  shall  make  an 
order  upon  the  executor  or  administrator  to  give  notice 
by  advertisement  in  some  newspaper  published  within 
the  State,  and  also  at  the  courthouse  door  of  the  county, 
for  all  persons  having  claims  against  the  estate  to  ap- 
pear and  file  the  same  authenticated  in  the  manner  pre- 
scribed by  law,  on  or  against  a  day  to  be  fixed  in  such 
notice.  By  section  4072  the  suggestion  of  insolvency 
and  advertisement  thereof  operates  as  an  injunction  in 
all  cases  against  the  bringing  of  any  suit  against  the  le- 
gal representative  of  the  estate.     By  section  4074  the 
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administrator  or  executor  is  authorized  to  contest  the 
ralidity  of  any  claim  presented,  and  to  urge  against  the 
same  any  defense  available  in  law  or  equity,  and  the 
clerk,  under  the  authority  of  section  4075,  in  all  cases 
where  the  claims  of  creditors  are  disputed  by  the  execu- 
tor or  administrator,  or  there  shall  be  assets  that  are 
disputed,  or  claims  of  doubtful  character  brought 
forward  by  executor  or  administrator  in  his  own 
favor,  the  clerk  is  to  adjudicate  and  determine  the 
same,  and  by  authority  of  the  succeeding  section  (4076) 
an  appeal  from  his  decision  as  to  any  one  of  these  mat- 
ters may  be  prosecuted  to  the  circuit  court  by  a  party 
dissatisfied  with  the  same.  Upon  this  being  done,  it  is 
made  the  duty  of  the  clerk  of  the  county  court  to  certify 
his  decision  to  the  circuit  court  of  his  county  at  its  next 
term  where  such  issue  is  to  be  formed  under  the  direc- 
tion of  the  court  without  writ  or  declaration,  and  the 
judgment  of  the  court  thereon,  or  of  the  supreme  coort, 
if  an  appeal  be  taken  to  it,  shall  be  certified  back  to  the 
county  court.  When  the  claims  have  been  filed,  and 
those  contested  have  been  adjudicated,  the  clerk  shall 
make  an  order  on  the  administrator  or  executor  that  on 
or  before  a  day  to  be  appointed  in  such  order  he  shall 
file  with  the  clerk  of  the  county  court  a  true  and  perfect 
schedule  of  the  amount  of  the  estate,  personal  as  well 
as  real  property  (section  4077).  When  this  schedule 
contains  real  estate  the  same  may  be  sold  on  the  petition 
of  the  executor  or  administrator,  addressed  to  the  county 
court  in  which  the  administration  is  pending,  stating 


496  TENNESSEE  REPORTS.       [117  TeniL 

Harness  y.  Hughett. 

the  facts  succinctly,  and  making  the  widow,  heirs,  or 
devisees  parties  thereto  and  serving  them  with  personal 
process,  or  by  publication,  as  the  case  may  be  (section 
4078).  By  section  4081  it  is  provided  that  the  proceeds 
of  the  real  estate,  sold  in  accordance  with  the  prayer  of 
this  petition,  after  the  payment  of  costs,  shall  be  inserted 
in  the  schedule  provided  for  in  section  4077,  and  "ap- 
plied in  the  same  proportion  to  the  satisfaction  of 
claims  as  the  money  and  personalty  of  the  deceased.'' 
This  is  to  be  done  ujwn  an  account  taken  and  stated  by 
the  clerk,  "in  which  he  shall  show  the  amount  of  each 
creditor's  claim  that  is  allowed,  and  the  amount  to  be 
paid  by  the  administrator  or  executor  in  satisfaction  of 
said  claims"  (section  4082).  Sections  4083  and  4084 
embrace  provisions  with  regard  to  this  report  of  the 
clerk  and  exceptions  that  may  be  made  thereto,  while 
section  4085  provides  for  an  appeal  to  the  circuit  court 
by  any  one  interested  in  and  dissatisfied  with  the  rqport 
after  the  same  has  been  confirmed,  while  section  4089 
provides  that  "after  the  appeal  is  finally  disposed  of,  the 
cause  shall  be  remanded  back  to  the  county  court  to  be 
proceeded  in  according  to  the  decision  of  the  court  to 
which  the  appeal  was  taken."  This  appeal,  however, 
from  the  judgment  of  the  county  court  confirming  this 
report,  does  not  interfere  with  the  jurisdiction  of  that 
court  over  the  administration  of  the  insolvent  estate. 
Section  4087  in  express  terms  provides  against  this.  It 
is  in  these  words:  "The  appeal  shall  not  take  the  ad- 
ministration of  the  estate  out  of  the  county  court  pend- 
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ing  the  appeal;  but  said  administration  may  be  pro- 
ceeded on  as  to  everything  not  touched  or  aflfected  by  the 
appeal  in  the  same  manner  as  though  the  appeal  had  not 
been  taken." 

We  think  these  sections  of  the  CJode  present  a  com- 
plete plan  for  the  administration  of  an  insolvent  estate 
(Bashaw  v.  Temple,  115  Tenn.,  596,  91  S.  W.,  202),  over 
which  the  statute  gives  the  county  court  exclusive  juris- 
diction. While  supervision  over  the  decision  of  the 
clerk  of  that  court  as  to  disputed  claims  against  the  es- 
tate, or  disputed  assets,  or  claims  of  a  doubtful  character 
brought  forward  by  its  legal  representative,  may  be  ta- 
ken by  a  dissatisfied  party  to  the  circuit  court,  and  from 
that  court  to  the  supreme  court  for  a  final  aiijudication, 
and  an  appeal  from  the  judgment  of  the  court  confirming 
the  report  of  the  clerk,  as  directed  in  sections  4083  and 
4084,  may  be  prosecuted,  yet  in  each  case  the  adjudica- 
tion of  the  superior  court  upon  the  issues  involved  in 
these  appeals  is  to  be  certified  back  to  the  county  court, 
which  by  neither  appeal  loses  its  jurisdiction  over  the 
final  distribution  of  the  proceeds  of  the  estate  among  its 
creditors.  We  think  it  clear  that  it  was  not  contem- 
plated by  the  original  statute,  or  by  these  provisions  of 
the  Code,  to  transfer  the  administration  of  such  an  es- 
tate to  the  circuit  court,  with  authority  to  that  court  to 
dispose  of  the  assets  of  the  estate  and  divide  the  moneys 
arising  from  these  assets  among  the  creditors  of  the  es- 
tate. 

117  Tenn— 32 


498  TENNESSEE  REPORTS.       [117  Tenn. 

Harness  t.  Huffhett 

But  it  is  insisted  that  section  4879  of  Shannon's  Code 
authorized  the  appeal  in  question,  and  necessarily  con- 
ferred jurisdiction  upon  the  circuit  court  to  dispose  of 
the  cause  in  its  entirety.  That  section  is  in  these  words : 
"Any  person  dissatisfied  with  the  sentence,  judgment  or 
decree  of  the  county  court  may  pray  an  appeal  to  the 
circuit  court  of  the  county  unless  it  is  otherwise  ex- 
pressly provided  by  this  Code."  While  this  section  au- 
thorized the  appeal  made  by  the  administrator,  yet  we 
do  not  think,  in  view  of  the  Code  sections  which  have 
already  been  referred  to,  that  its  purpose  was  to  make 
so  radical  a  departure,  as  this  insistence  involves,  from 
the  statutory  scheme  for  the  administration  of  insolvent 
estates  of  a  value  less  than  |1,000,  where  this  in  express 
terms  had  been  confined  within  the  exclusive  jurisdiction 
of  the  county  court.  These  sections  must  be  construed 
as  in  pari  materia,  and,  when  so  construed,  we  think  the 
necessary  result  is  that,  even  under  the  section  just 
quoted,  after  settling  the  controversy  which  the  adminis- 
trator saw  proper  to  make  as  to  the  necessity  of  the  sale 
of  real  estate  in  the  case  in  hand,  it  was  the  duty  of  the 
circuit  court  to  remand  the  cause  to  the  county  court 
for  further  proceeding.  Taking  all  these  statutes  to- 
gether, we  are  entirely  satisfied  that  the  circuit  court 
of  Scott  county  was  without  authority  to  enter  a  decree 
f6r  the  sale  of  the  real  estate  of  Thomas  Harness  in  the 
cause  appealed  to  it,  and  that  the  title  of  the  complain- 
ants, his  heirs,  was  not  affected  by  the  decree  of  that 
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conrt^  or  by  the  Bale  made  by  the  clerk  of  the  cotirt  in 
obedience  thereto. 

The  decree  of  the  court  of  chancery  appeals  is  there- 
fore affirmed. 
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William  Oabboll  v.  John  Obiffith^ 
Road  OommiBBioner. 

(Knosmlle.    September  Tferm,  1906.) 

1,  STATUTES.  No  implied  rei>eal  when  not  repugnant.  Bmlnent 
domain.  Damages  for  land  taken  for  public  road  paid,  how. 
Acts  1901,  ch.  136  (public  road  law),  sec.  7,  as  amended  by  Acta 
1903,  ch.  533,  proyidlng  the  method  of  procedure  to  open, 
change,  close,  or  restore  to  public  use  any  public  road,  is  not 
repugnant  to,  and  does  not  repeal,  the  provision  in  section  14, 
chapter  1,  Acts  1891,  that  the  damages  assessed  in  such  cases 
"shall  be  paid  out  of  the  general  funds  raised  for  county  pur^ 
poses  under  the  order  of  the  commissioner  on  the  county 
judge,  or  chairman  of  the  county  court,  who  shall  issue  his 
warrant  therefor,  if  he  approve  the  same." 

Acts  cited  and  construed:     1891,  ch.  1,  sec  14;   1901,  ch.  136, 
sec.  7;  1903,  ch.  533. 

8.  8AMB.  Boad  law.  Not  void  for  failure  to  provide  for  pay- 
ment of  damage  when  prior  unrepealed  act  provides  method. 
Act  1901,  ch.  136,  is  not  unconstitutional  for  a  failure  to  pro- 
vide for  the  payment  of  the  damages  assessed  in  favor  of  a 
landowner,  through  whose  lands  a  public  road  may  be  opened; 
for  said  Act  should  be  read  In  connection  with  section  14, 
chapter  1,  Acts  1891,  which  makes  provision  tot  the  payment  of 
damages  assessed  in  such  cases. 

■ 

Acts  cited  and  construed:    1901,  ch.  136;  1891,  ch.  1,  see.  14. 

8.  PUBLIO  BOAD.  Brror  to  divest  title  out  of  landowner.  Pub- 
lic entitled  to  an  easement  only. 
In  a  proceeding  under  the  statute  to  open  a  public  road  through 
certain  landi  it  is  error  for  the  court  to  divest  title  out  of 
the  landowner  and  vest  it  in  the  public.  The  public  obtains 
only  such  an  easement  as  may  be  necessary  jto  render  effect- 
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lye  the  right  to  occupy  and  use  as  a  public  road  the  land  laid    ' 
off  aa  Buch. 

4.    8AMB.    Damagea  payable  out  of  general  county  land.  Hot  out 
of  district  road  fund. 

m 

Under  a  proceeding  to  open  a  public  road,  the  damages  assessed 
should  be  paid  out  of  the  general  fund  of  the  county,  and  not 
out  of  the  funds  of  a  particular  road  district 

Act  cited  and  construed:     1891,  ch.  1,  sec.  14. 

6.    BVIDBHGB.    Erroneous  ezdusion  cored  by  subsequent  ad 

missioau 
The  erroneous  exclusion  of  evidence  on  a  particular  matter  in 
issue  is  cured  by  the  subsequent  admission  of  the  rejected 
evidence. 


FROM  MORGAN. 


Appeal  from  the  Circuit  Court  of  Iforgan  County.— 
G.  Mo.  Hendebson^  Judge. 

Tbmpleton  &  Templbton,  L.  Risedbn  and  Z.  Stbiok* 
UN,  for  Carroll. 

J.  M.  Davis  and  Wright^  Weight  &  MoEEis/for  Road 
Commissioner. 


Mb.  JusnoB  Neil  delivered  the  opinion  of  the  Court. 

This  was  a  proceeding  begun  by  a  petition  of  the  citi- 
zens of  Morgan  counly,  filed  before  the  defendant  in  er« 
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ror,  John  Griffith,  road  commissioiier,  for  laying  off  a 
public  road  across  the  lands  of  the  plaintiff  in  error  in 
Morgan  county;  John  Griffith  being  the  road  commis- 
sioner of  the  district  in  which  plaintiff  in  error's  land 
lay.  The  petition  was  filed  February  1, 1905.  On  read- 
ing this  paper,  the  road  commissioner  gave  notice  to  Gar- 
roll  and  other  landowners  that  he  would  examine  the 
lands  and  lay  off  the  road  on  a  given  day.  On  the  day 
fixed  he  laid  off  the  road  and  reported  this  action,  to- 
gether with  the  papers  pertaining  to  the  matter,  to  the 
chairman  of  the  county  court  of  Morgan  county,  on  the 
17th  of  February,  1905.  The  chairman  of  the  county 
court  pronounced  judgment,  affirming  the  action  of  the 
commissioner.  From  this  judgment,  Carroll  appealed 
to  the  circuit  court,  and  gave  bond.  The  cause  was 
heard  in  the  circuit  court  by  Judge  H.  Clay  James,  with- 
out the  intervention  of  a  jury,  on  September  16,  1905, 
and  the  judgment  of  the  chaiT*man  of  the  county  court 
was  affirmed,  and  thereupon  Carroll  appealed  in  error  to 
this  court. 

The  leading  question  made  in  the  assignments  of  ^- 
ror  is  that  the  road  commissioner  had  no  authority  to 
lay  off  the  road  involved,  or  to  assess  damagea  The  ' 
controversy  really  turns  upon  the  question  whether  the 
road  law,  chapter  136,  p.  237,  of  the  Acts  of  1901,  is  con- 
stitutional. The  proceedings  in  the  present  case  were 
conducted  under  that  act  as  amended  by  chapter  533,  p. 
1415,  of  the  Acts  of  1903.  Section  7  of  that  act,  as 
amended  by  the  act  of  1903,  reads  as  follows: 
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**Sec.  7.  Be  it  further  enacted,  that  all  applications 
to  open,  change,  close  or  restore  to  the  public  use  any 
and  all  public  roads  in  this  State  shall  be  made  by  writ- 
ten petition  to  the  road  commissioner  of  the  district  in 
which  the  road  is  located,  and  if  said  road  is  intended 
to  be  located  in  more  than  one  district;,  then  the  petition 
shall  be  made  to  the  commissioners  of  all  districts  in- 
terested, and  they  shall  act  jointly.  The  road  commis- 
sioner, within  ten  days  after  the  application  has  been 
filed  with  him,  shall  notify  the  person  first  named  on 
the  petition  of  the  date  at  which  he  will  be  present  at 
the  beginning  point  mentioned  in  the  petition  to  act  on 
the  application.  Five  days'  written  notice  of  the  date 
and  beginning  point  shall  be  given  by  the  petitioners  to 
all  persons  controlling  land  to  be  affected  ]>y  the  pro- 
posed change;  the  road  commissioner  shall  attend  at 
the  appointed  time  and  place,  and,  if  the  proper  notice 
to  interested  parties  has  been  given,  shall  act  upon  the 
application,  assess  damages,  if  in  his  judgment  there 
should  be  any,  and  report  his  action  to  the  chairman  or 
judge  of  the  county  court.  With  his  report  he  shall  file 
the  original  petition,  the  notice  to  landowners,  and  the 
names  of  material  witnesses.  The  chairman  or  judge  of 
the  county  court  shall  consider  the  whole  matter  and 
make  such  orders  as  to  opening,  changing,  closing,  or  re- 
storing to  the  public  the  proposed  road,  as  the  court  may 
deem  proper;  any  interested  party  may  appeal  as  here- 
tofore, provided  such  appeal  be  perfected  before  the  clerk 
of  the  county  court  within  ten  days/'  • 


504  TENNESSEE  REPORTS.       [117  Teim. 


Carroll  v.  Oriffith. 


It  is  observed  that  there  is  no  provision  in  the  section 
quoted,  nor  is  there  any  provision  in  any  other  part  of 
the  aet,  for  the  payment  of  the  damages  assessed.  It  is 
insisted,  however,  that  this  act  should  be  read  in  con- 
nection with  chapter  1,  p.  3,  of  the  Acts  of  1891.  We  are 
of  opinion  that  this  is  the  correct  view.  The  act  of  1901 
does  not  purport  to  repeal  the  act  of  1891,  and,  of  course, 
the  former  act  would  stand,  in  so  far  as  its  provisions 
are  not  repugnant  to  those  of  the  latter  act.  In  section 
14,  p.  6,  c.  1,  of  the  Acts  of  1891,  it  is  provided  that  the 
damages  assessed  "shall  be  paid  out  of  the  general  funds 
raised  for  county  purposes,  upon  the  order  of  the  com- 
missioner on  the  county  judge,  or  chairman  of  the  coun- 
ty court,  who  shall  issue  his  warrant  therefor,  if  he  ap- 
proves the  same.'^  Under  the  act  of  1891,  the  damages 
were  assessed  by  the  commissioner,  and  the  warrant  was 
directed  to  be  drawn  by  him  in  the  manner  just  stated ; 
but,  under  the  section  which  we  have  quoted  from  the 
act  of  1901,  the  commissioner,  after  acting  upon  the  ap- 
plication and  assessing  the  damages,  is  required  to  re- 
port his  action  to  the  chairman  or  judge  of  the  county 
court,  and  with  his  report  he  is  directed  to  file  the  ori- 
ginal petition,  with  notice  to  landowners  and  the  names 
of  material  witnesses.  The  chairman  or  judge  of  the 
county  court  then  acts  upon  the  whole  matter,  and 
makes  such  orders  as  to  the  opening,  changing,  closing 
or  restoring  to  the  public  the  proposed  road,  as  he  may 
deem  proper.  But  along  with  this  provision  stands  that 
contained  in  Acts  1891,  ch.  1,  sec.  14,  that  the  dam- 
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ages  '^shall  be  paid  out  of  the  general  funds  raised  for 
county  purposes/'  Taking  the  two  acts  together,  it  be- 
comes the  duty  of  the  chairman  of  the  county  court  to 
draw  his  warrant  on  the  general  county  fund  for  the 
damages  allowed.  This  is  a  part  of  his  duty,  ^^when  he 
comes  to  consider  the  whole  matter/'  "The  whole  mat- 
ter*' involves  the  consideration  of  the  application  for 
the  road,  the  amount  of  damages,  and  the  payment  of 
such  damages  as  he  may  deem  should  be  allowed. 

In  this  view  of  the  matter,  it  appears  that  the  objec- 
tion taken  to  the  constitutionality  of  the  act  is  not  well 
founded. 

When  the  present  case  was  tried  before  the  chairman 
of  the  county  court,  after  establishing  the  road,  he  di- 
vestfed  title  out  of  the  plaintiff  in  error  and  vested  it  in 
the  public,  and  this  was  affirmed  by  the  circuit  judge. 
This  matter  is  complained  of  here.  We  are  of  opinion 
that  the  order  of  the  county  courts  and  also  the  judgment 
of  the  circuit  court,  was  in  that  respect  erroneous.  The 
public  obtains  no  title  to  the  road,  but  only  an  easement, 
or  right  of  way,  so  far  as  the  same  may  be  necessary  to 
render  effective  and  operative  in  the  public  the  right  to 
occupy  and  use  as  a  public  road  the  land  laid  off  as  such. 

The  chairman  of  the  county  court  also  directed  that 
the  damages  should  be  paid  out  of  the  road  funds  of  the 
ninth  district  of  Morgan  county.  This  was  erroneous. 
The  order  should  have  directed  payment  out  of  the  gen- 
eral fund  of  the  county.    The  circuit  judge,  in  affirming 
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the  whole  of  the  county  court  order  affirmed  this  action^ 
and  thereby  fell  in  error. 

It  is  insisted  by  the  plaintiff  in  error  that  the  circuit 
judge  committed  error  in  refusing  to  allow  the  plaintiff 
in  error  to  introduce  proof  upon  the  subject  of  damagea 
There  is  a  general  statement  of  that  kind  in  the  bill  of 
exceptions,  but  it  appears  that  the  circuit  judge  subBe- 
qu^itly  did  allow  proof  on  this  subject.  Mr.  Carroll 
himself  gave  testimony  on  this  head.  This  assignment 
must  therefore  be  overruled. 

The  result  is  that  the  judgment  of  the  circuit  court 
will  be  affirmed,  except  in  the  two  particulars  above  men- 
tioned, and  in  respect  to  these  matters  it  will  be  modi- 
fied, and  the  cause  will  be  remanded  to  the  circuit  court 
of  Morgan  county,  with  directions  to  remand  it  to  the 
county  court  of  the  county,  to  the  end  that  a  warrant 
may  be  issued  for  the  damages  assessed,  in  accordance 
with  the  directions  contained  in  this  opinion. 

The  costs  of  this  court  will  be  paid  by  the  county  of 
Morgan.  The  costs  of  the  court  below  will  be  paid  as 
directed  by  the  circuit  judge. 
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Sabah  E.  Lowby,  Admx.,  v.  Southeen  Railway 

Company. 

(KnoxiAlle.     September  Term,  1906.) 

1.    OHABOB  OF  OOUBT.    Vo  reversal  for  harmless  error. 
No  reversal  will  be  granted  for  ixarmless  error  in  the  charge  of 
the  trial  judge,   where  the  supreme  court  can  see   that  the 
party  complaining  of    such  error  was  not    injured    thereby. 
(P09t,  pp.  614-520.) 

See  headnote  5. 

Numerous  cases  cited  and  approved  in  the  opinion,  on  pages 
614-620. 

8.  SAKE.  Same.  Oourts,  procedure,  and  rules  for  attainment  of 
justice,  and  not  for  its  prevention. 
Courts  w^re  instituted  for  the  administration  of  justice,  and  the 
procedure  and  rules  of  practice  obtaining  therein  were  design- 
ed for  the  same  purpose,  and  when  the  judges  can  clearly 
perceive  and  are  fully  satisfied  that  the  jury  were  not  influ- 
enced by  the  errors  complained  of,  and  that  the  right  under 
the  law  has  been  attained,  they  should  not  permit  the  rules 
and  procedure  designed  for  the  advancement  of  justice  to  be 
used  for  its  prevention.     {Post,  p.  620.) 

8.    LA.W.    Spirit  must  not  be  subordinated  to  the  letter. 
The  spirit  of  the  law  must  not  be  subordinated  to  the  letter, 
nor  the  seal  of  justice  to  its  form.    {Post,  p.  620.) 

4.    TECHNIOALITIBS.    To  serve  ends  of  justice,  not  to  thwart 
justice. 
Technicalities  are  instruments  in  the  hands  of  justice  to  serve 
her  ends,  not  cords  to  bind  her.    {Po8t,  p,  620.) 
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5.  OHABGB  OF  OOUBT:    Ho  reversal  for  harmleee  error.  Oi 
in  Judgement. 

Srrore  in  the  charge  of  the  trial  Judge  in  leaving  to  the  jury 
the  question  of  the  defendant  railroad's  compliance  with  the 
statutory  precautions  for  the  prevention  of  accidents  on  rail- 
roads, where  it  was  the  law  of  the  case  established  by  the 
supreme  court  in  disposing  of  the  demurrer  to  the  evidence, 
that  such  precautions  had  been  complied  with,  and  in  giving 
instruction  on  nominal  damages,  and  in  refusing  a  proper  re- 
quest for  an  instruction  authorizing  punitive  damages,  are 
harmless  and  innocuous*  where  there  was  gross  negligence  on 
the  part  of  plaintiffs  intestate,  an  intelligent  boy  nine  years  old 
who,  though  accustomed  to  trains  and  knowing  the  danger  of 
being  on  the  railroad  track,  was  killed  by  springing  immediately 
in  front  of  a  rapidly  moving  train,  in  attempting  to  cross  ahead 
of  it,  when  he  must  have  seen  and  heard  it,  although  the  de- 
fendant was  guilty  of  gross  negligence  in  running  a  train,  in 
the  dusk  of  evening,  without  a  headlight  or  lookout,  at  a  speed 
of  thirty-five  miles  an  hour,  within  a  town  and  through  a  deep 
cut,  near  a  path  leading  into  it,  where  children  were  acoostom- 
ed  to  play.    (Post,  pp.  610-522.) 

See  headnote  1,  and  reference  to  citations  there  made. 

6.  NEW  TBIAL.    Bill  of  exceptions  must  show  that  it  contained 
all  the  evidence  heard  upon  motion  for  new  trial. 

Assignment  of  error  for  the  refusal  of  a  new  trial  by  the  trial 
judge  for  a  remark  claimed  to  have  been  made  by  a  juror  to 
his  fellows,  during  their  consideration  of  the  case,  cannot  be 
considered,  where  the  bill  of  exceptions  does  not  show  that  it 
contained  all  the  evidence  heard  upon  the  motion  for  a  new 
trial.     (Post,  p.  623.) 

Cases  cited  and  approved:  Insurance  Co.  ▼.  Crockett,  7  Lea, 
725;  Thomas  v.  State,  109  Tenn.,  684,  687,  688;  Ransom  v. 
State,  116  Tenn.,  355. 
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FROM  McMINN. 


Appeal  from  the  Circuit  Court  of  McMinn  County. 
Geoegb  L.  Buekb,  Judge. 

Georqb  G.  Williams,  for  plaintiff. 

BuBKETT,  MiLLEE  &  MANSFIELD,  for  defendant 


Me.  Justice  Neil  delivered  the  opinion  of  the  Court. 

This  case  has  been  tried  many  times  in  the  court  below 
and  three  times  in  this  court.  There  was  a  verdict  and 
judgment  at  the  December  term,  1905,  in  the  circuit 
court  of  McMinn  county,  and  a  decree  of  |900  in  favor 
of  plaintiff.  There  was  an  appeal  by  the  plaintiff  to  this 
court,  because  the  amount  allowed  was  not  suf^cient, 
and  errors  have  been  assigned  on  various  grounds. 
There  are  eleven  assignments  of  error.  All  of  these  but 
the  last  are  upon  the  charge  of  the  court. 

Assignments  1  to  6,  inclusive,  refer  to  and  complain 
of  the  charge  as  given ;  and  Nos.  8,  9  and  10  refer  to  re- 
quests refused. 

The  action  was  brought  to  recover  damages  for  the 
death  of  a  boy  nine  years  old,  who  was  struck  and  killed 
by  the  engine  of  the  defendant  company  as  he  waa  cross- 
ing the  track  in  front  of  the  engine. 
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In  those  portions  of  the  charge  to  which  no  excep- 
tions were  taken^  the  trial  judge  instructed  the  jury  as 
follows : 

"This  is  a  suit  for  damages^  brought  by  the  plaintiff, 
Sarah  J.  Lowry,  administratrix  of  her  son,  against  the 
defendant,  Southern  Railway  Company,  for  the  wrong- 
ful killing  of  her  son,  Charles  Lowry.  That  deceased 
was  killed  as  alleged  by  the  defendant  company  is  not 
denied.  The  question  of  liability  for  the  said  killing  has 
been  formerly  adjudicated  in  this  cause,  and  the  de- 
fendant company  held  to  be  liable.  You  have  been  cho- 
sen and  qualified  to  ascertain  and  fix  the  amount  of  dam- 
ages for  the  said  wrongful  killing,  and  this  you  can  fix 
at  any  amount  warranted  by  the  evidence  and  the  law 
governing  in  the  case,  not  exceeding  the  amount  laid  in 
the  declaration,  to  wit,  f  1,999.99.  The  right  to  recover 
in  this' action  is  predicated  upon  the  alleged  negligence 
of  the  defendant  company  as  causing  the  accident  that 
resulted  in  the  death  of  plaintiff's  intestate,  and,  as 
aforesaid,  it  has  been  held  and  adjudged  by  a  superior 
court  in  this  case  that  the  negligence  of  the  defendant 
was  such  as  to  make  the  defendant  liable  in  this  case, 
but  the  amount  of  damages  has  not  been  adjudicated; 
but  that  is  a  matter  you  have  been  sworn  to  ascertain 
and  fix,  and  which  you  must  do  under  the  evidence  and 
law  governing  in  the  case,  as  charged  you  by  the  court 

"The  rule  of  law  is  that  where,  in  a  case  of  this  char- 
acter, the  negligence  of  the  defendant  was  the  prime  and 
proximate  cause  of  the  injury,  or  the  defendant  fails  to 
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obserye  s(»ne  statutory  requirement^  as  hereinafter  ex- 
plained, its  liability  is  fixed;  but  it  is  the  duty  of  the 
jury  to  look  to  the  record  to  ascertain  whether  the  in- 
jured party  was  negligent,  and,  if  he  were  negligent, 
such  negligence  goes  in  mitigation  of  the  damages,  and 
the  extent  of  such  mitigation  should  be  governed  by  the 
extent  of  the  negligence  of  the  party  injured — ^that  is, 
in  proportion  to  the  extent  such  n^ligence  contributed 
to  the  injury.^ 

He  also  instructed  the  jury  as  follows : 

"The  true  measure  of  damages  would  be  the  value  of 
the  life  of  the  deceased,  upon  a  consideration  of  his  ex- 
pectancy of  life,  looking  to  his  age,  health,  strength,  and 
to  his  capacity  for  labor  and  earning  money  by  labor, 
skill  in  any  art,  trade,  profession,  occupation,  or  busi- 
ness, considering  the  fact  that  'expectancy  of  life'  is  at 
the  most  problematical.  You  may,  in  fixing  the  dam- 
ages, likewise  look  to  any  physical  and  mental  pain  suf- 
fered by  the  deceased  and  any  expense  incurred  in  con- 
sequence of  the  injury.'^ 

In  the  matter  objected  to,  covered  by  assignments  1 
to  6,  inclusive,  his  honor  told  the  jury  that  the  railroad 
company  must  comply  with  the  statutory  precautions, 
mentioning  them,  such  as  keeping  a  lookout,  having  a 
headlight,  and  taking  every  precaution  to  prevent  an 
accident;  also  the  duty  to  blow  the  whistle  at  a  dis- 
tance of  a  mile  from  the  corporate  limits.  He  then  told 
them  that  a  failure  to  comply  would  make  the  liability 
absolute,  notwithstanding  the  negligence  of  the  party 
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injured  was  so  gross  as  to  be  the  prime  and  proximate 
cause  of  the  injury^  and  notwithstanding  the  fact  that, 
had  the  statutory  precautions  been  observed^  the  acci- 
dent could  not  have  been  avoided. 

He  then  continued : 

'TBut  in  such  cases^  where  the  negligence  of  the  i)arty 
injured  was  so  gross  as  to  be  the  prime  and  proximate 
cause  of  the  injury,  such  negligence  would  mitigate  the 
damages  to  that  of  mere  nominal  damages  and  a  sum 
sufficient  to  cover  the  costs,  as  fi,  for  instance." 

The  charge  then  continued : 

^^^ether  the  defendant  was  observing  the  statutory 
precautions  on  this  occasion  is  a  question  for  you  to 
settle  under  the  evidence  as  well  as  whether,  if  not  ob- 
served, such  negligence  caused  the  accident,  as  well  as 
whether,  had  they  been  observed,  the  accident  could  have 
been  avoided." 

He  charged  that  all  the  precautions  must  be  observed ; 
but  if  they  were  not  observed,  and  such  failure  did  not 
contribute  to  the  injury,  but  that,  notwithstanding  such 
failure  to  observe  each  and  every  one  of  these  precau- 
tions, the  accident  would  not  and  could  not  have  been 
avoided — ^that  is  to  say,  was  the  result  of  the  gross  neg- 
ligence of  the  deceased,  and,  on  the  part  of  the  defend- 
ant, was  an  unforeseen  and  unforeseeable  and  unavoid- 
able accident — ^the  defendant  would  only  be  liable  for 
nominal  damages." 

He  also  charged: 

"On  the  contrary,  if  you  find  the  statutory  precau- 
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tions  were  not  observed,  and  such  failure  was  the  prime 
and  proximate  cause  of  the  injury,  the  defendant  would 
be  liable  for  a  greater  amount  than  mere  nominal  dam- 
ages, and  the  deceased^s  negligence  would  go  only  to 
the  mitigation  of  the  damages,  and  the  extent  of  the 
mitigation  should  depend  upon  the  extent  of  the  negli- 
gence chargeable  to  the  deceased  on  the  occasion  and 
under  the  surrounding  circumstances/' 

The  trial  judge  committed  error  in  leaving  it  to  the 
jury  to  say  whether  the  statutory  precautions  had  been 
complied  with.  That  matter  was  settled  by  the  court 
on  a  former  trial  in  disposing  of  the  demurrer  *to  the 
evidence.  For  the  rest,  the  substance  of  the  instruc- 
tions was  that  if  failure  to  comply  with  the  statutory 
precautions  was  not  the  proximate  cause  of  the  injury, 
but  the  gross  negligence  of  the  deceased  was  such  cause, 
then  there  could  only  be  recovered  nominal  damages; 
but,  if  failure  to  comply  with  such  precautions  was  the 
proximate  cause,  then  the  company  would  be  liable  for 
a  greater  amount  than  nominal  damages. 

The  tenth  assignment  complained  of  the  refusal  to 
charge  the  following  request  upon  the  subject  of  punitive 
damages : 

"You  may  allow  punitive  or  exemplary  damages,  if 
von  believe  from  all  the  facts  and  circumstances  that 
defendant  was  guilty  of  gross  negligence  or  acted  in 
reckless  disregard  of  the  safety  of  the  child.'' 

As  already  said,  we  think  the  trial  judge  committed 
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injured  was  so  gross  as  to  be  the  prime  and  proximate 
cause  of  the  injury,  and  notwithstanding  the  fkct  that^ 
had  the  statutory  precautions  been  obserVedi  the  acci- 
dent could  not  have  been  avoided. 

He  then  continued : 

"But  in  such  cases,  where  the  negligence  of  the  party 
injured  was  so  gross  as  to  be  the  prime  and  proximate 
cause  of  the  injury,  such  negligence  would  mitigate  the 
damages  to  that  of  mere  nominal  damages  and  a  sum 
suflicient  to  cover  the  costs,  as  |1,  for  instance.'' 

The  charge  then  continued : 

**Whether  the  defendant  was  observing  the  statutory 
precautions  on  this  occasion  is  a  question  for  you  to 
settle  under  the  evidence  as  well  as  whether,  if  not  ob- 
served, such  negligence  caused  the  accident,  as  well  as 
whether,  had  they  been  observed,  the  accident  could  have 
been  avoided." 

He  charged  that  all  tiie  precautions  must  be  observed ; 
but  if  they  were  not  observed,  and  such  failure  did  not 
contribute  to  the  injury,  but  that,  notwithstanding  such 
failure  to  observe  each  and  every  one  of  these  precau- 
tions, the  accident  would  not  and  could  not  have  been 
avoided — that  is  to  say,  was  the  result  of  the  gross  n^- 
ligence  of  the  deceased,  and,  on  the  part  of  the  defend- 
ant, was  an  unforeseen  and  unforeseeable  and  unavoid- 
able accident — the  defendant  would  only  be  liable  for 
nominal  damages." 

He  also  charged: 

"On  the  contrary,  if  you  find  the  statutory  precau- 
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tions  were  not  observed,  and  such  failure  was  the  prime 
and  proximate  cause  of  the  injury,  the  defendant  would 
be  liable  for  a  greater  amount  than  mere  nominal  dam- 
agesy  and  the  deceased's  negligence  would  go  only  to 
the  mitigation  of  the  damages,  and  the  extent  of  the 
mitigation  should  depend  upon  the  extent  of  the  negli- 
gence chargeable  to  the  deceased  on  the  occasion  and 
under  the  surrounding  circumstances.^' 

The  trial  judge  committed  error  in  leaving  it  to  the 
jury  to  say  whether  the  statutory  precautions  had  been 
complied  with.  That  matter  was  settled  by  the  court 
on  a  former  trial  in  disposing  of  the  demurrer  *to  the 
evidence.  For  tho  rest,  the  substance  of  the  instruc- 
tions was  that  if  failure  to  comply  with  the  statutory 
precautions  was  not  the  proximate  cause  of  the  injury, 
but  the  gross  negligence  of  the  deceased  was  such  cause, 
then  there  could  only  be  recovered  nominal  damag(*s; 
but,  if  failure  to  comply  with  such  precautions  was  the 
proximate  cause,  then  the  company  would  be  liable  for 
a  greater  amount  than  nominal  damages. 

The  tenth  assignment  complained  of  the  refusal  to 
charge  the  following  request  upon  the  subject  of  punitive 
damages : 

^TTou  may  allow  punitive  or  exemplary  damages,  if 
vou  believe  from  all  the  facts  and  circumstances  that 
defendant  was  guilty  of  gross  negligence  or  acted  in 
reckless  disregard  of  the  safety  of  the  child." 

As  already  said,  we  think  the  trial  judge  committed 
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error  in  submitting  to  the  jury  the  question  whether  the 
statutory  precautions  had  been  complied  with.  It  may 
also  be  conceded  that  there  was  technical  error  in  what 
was  said  upon  the  subject  of  nominal  damages ;  also  in 
refusing  to  grant  the  request  for  instructions  upon  the 
subject  of  punitive  damages.  After  making  these  con- 
cessions, the  question  is,  were  they  reversible  errors,  as 
having  wrought  harm  to  the  plaintiff ^s  cause;  or  were 
they,  under  the  facts  shown  in  th^  record,  merely  in- 
nocuous? 

The  rule  is  that,  although  this  court  may  be  of  opin- 
ion in  a  given  case  that  the  trial  judge  committed  error, 
in  his  charge,  no  reversal  will  be  granted  therefor,  if 
we  can  see  that  the  party  complaining  of  such  error  was 
not  injured  thereby.  This  rule  is  supported  by  a  long 
line  of  cases  {Neddy  v.  State,  8  Yerg.,  249;  Webster  v. 
Fleming y  2  Humph.,  518;  Porter  v.  Woods^  3  Humph., 
56,  39  Am.  Dec.,  153;  Mitchell  v.  Churchman's  Lessee, 
4  Humph.,  218;  Bosson  v.  Hancock^  3  Sneed,  435;  Stein- 
wehr  V.  State,  5  Sneed,  586;  Mt.  Olivet  Cemetery  Co.  v. 
Shiibert,  2  Head,  116;  Myers  v.  Bank,  3  Head,  331; 
Davidson  v.  Manlove.  2  Cold.,  346,  348 ;  Hatfield  v.  Orif- 
fith,  1  Lea,  300 ;  Malone  v.  SeofHght,  8  Lea,  91 ;  Jones  d 
Son  V.  Cherokee  Iron  Co.,  14  Lea,  157;  Southern  OH 
Woi'ks  V.  Bickfordy  14  Lea,  651;  Transportation  Co.  v. 
Block  Bi^s.,  86  Tenn.,  393,  6  S.  W.,  881,  6  Am.  St 
Rep.,  847;  Dale  v.  Continental  Insurance  Co.,  95  Tenn., 
38,  52,  31  S.  W.,  266;  Oliver  v.  Nashville,  106  Tenn.,  273, 
278,  281,  61  S.  W.,  89),  and  it  is  but  a  restatement  in 
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other  language  of  the  proyision  contained  in  Shannon's 
Code,  sec.  6351,  which  reads  as  follows :  "No  judgment, 
decision  or  decree  of  the  inferior  court  shall  be  reversed 
in  the  supreme  court  unless  for  errors  which  affect  the 
merits  of  4he  judgment,  decision  or  decree  complained 
of.'' 

Other  applications  of  the  same  principle  are  found  in 
the  following  cases,  viz. :  Wilson  v.  Smith,  5  Yerg.,  381, 
409;  Clark  v.  Rhodes^  Adm'r,  2  Heisk.,  208;  Sellers  v. 
Sellers,  2  Heisk.,  431 ;  Robh  v.  Parker,  4  Heisk.,  58,  66 ; 
Draper  v.  State,  4  Baxt.,  254;  Maddin  v.  Head,  1  Lea, 
664;  Davis  v.  Davis,  6  Lea,  543;  Mc Adams  v.  State,  8 
Lea,  463 ;  Robinson  v.  Baker,  10  Lea,  402,  405 ;  Memphis 
Tel  Co.  V.  Hunt,  16  Lea,  460, 1  S.  W.,  159,  57  Am.  Rep., 
237;  Turner  v.  State,  89  Tenn.,  549,  561,  562,  15  S.  W., 
838.  And  for  still  other  and  different  applications  of 
the  same  principle,  see  Allen  &  Hill  v.  Shanks,  90  Tenn., 
383,  384,  16  S.  W.,  715,  approving  Boyd  v.  Sims,  87 
Tenn.,  771, 11  S.  W.,  948 ;  Minton  v.  Stahlman,  96  Tenn., 
106,  34  S.  W,,  222 ;  Telegraph  Co.  v.  Mellon,  100  Tenn., 
430,  45  S.  W.,  443;  Glenn  d  Sons  v.  Southern  Express 
Co.,  86  Tenn.,  594,  8  S.  W.,  152;  Watkins  v.  Clifton  Hill 
Ijand  Co.,  91  Tenn.,  684,  20  S.  W.,  246;  Jonas  v.  Noel, 
98  Tenn.,  445,  39  S.  W.,  724,  36  L,  R.  A.,  862;  Railroad 
V.  Ahernathy,  106  Tenn.,  722,  728,  64  S.  W.,  3.  And 
for  applications  of  the  same  principle  to  criminal  cases, 
see  Wilson  v.  State,  109  Tenn.,  167,  179,  70  S.  W.,  57, 
and  cases  there  cited;  Railroad  v.  Naive,  112  Tenn.,  239, 
250,  79  S.  W.,  124,  64  L.  R.  A.,  443. 
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The  same  rule  prevails  in  other  jurisdictions,  and,  in- 
deed, is  general  in  this  country  and  in  England.  Cavazos 
V.  Trevino,  6  Wall.  (U.  S.),  773,  785,  18  L.  Ed.,  813 
Mining  Co.  v.  Taylor,  100  U.  S.,  37,  25  L.  Ed.,  541 
Hanks  v.  Neal,  44  Miss.,  212,  227,  228;  Head  v.  State 
Id.,  731 ;  Diirrah  v.  State,  Id.,  789,  797;  Garrard  v.  State 
50  Miss.,  147,  153;  Dever  v.  Akin,  40  Ga.,  423,  429 
White  V.  Sou.  Ry.  Co.,  123  Ga.,  353,  360,  51  S.  E.,  411 
HoUingsworth  v.  Hoicard,  113  Ga.,  1099,  39  S.  E.,  465 
Buchi  V.  Seitz,  21  South.,  576,  39  Fla.,  55 ;  Boon  v.  State 
42  Tex.,  237;  Moore  v.  Willard,  30  S.  C,  615,  9  S.  E. 
273;  Rufpn  v.  Overby,  105  N.  C,  78,  86,  11  S.  E.,  251 
Phillips  V.  Phillips,  81  Ky.,  328,  331,  332;  Danville  Bank 
V.  Wad  dill,  27  Grat.  (Va.),  448;  Binns  V.  Waddill,  32 
Qrat.  (Va.),  592;  Mason  v.  Harper's  Ferry  Bridge  Co., 
20  W.  Va.,  223,  239,  240 ;  Moore  v.  Lindell  Ry.  Co.,  176 
Mo.,  528,  75  8.  W.,  672;  Lomax  v.  Southwest  Missouri 
Electric  Ry.  Co.,  95  S.  W.,  945,  119  Mo.  App.,  192 ;  Ashr 
ley  V.  Foreman,  85  Ind.,  55,  63 ;  Baker  v.  Carr,  100  Ind., 
330,  333 ;  Ritter  v.  Sehenk,  101  111.,  387;  McElroy  v.  Eau 
Claire  Lumber  Co.,  57  Wis.,  189, 190, 191, 15  N.  W.,  132; 
Rooney  v.  Milwaukee  Chair  Co.,  65  Wis.,  397,  399,  27 
N.  W.,  24,  and  cases  cited ;  Marshall  v.  Weir  Plow  Co,, 
45  Pac,  621,  4  Kan.  App.,  615 ;  Aske  v.  Duluth  d  I.  R. 
R.  Co.,  83  Minn.,197,  85  N.  W.,  1011;  Martin  v.  Hill, 
3  Utah,  157,  2  Pac,  62;  Yankton  County  v.  Rossteuscher, 
1  Dak.,  125,  46  N.  W.,  575;  Wall  v.  Livezay,  6  Colo., 
550;  Ullman  v.  McCormic,  12  Colo.,  553,  21  Pac,  716; 
Romero  v.  Desmarais,  20  Pac,  787,  5  N.  M.,  142 ;  Porter 
Y.  Peckham,  44  Cal.,  204 ;  jB.  c6  O.  R.  R.  Co.  v.  Pumphrey, 


9  Gates]        SEPTEMBER  TERM,  1906.  517 

Lowry  V.  Railroad. 

59  Md.,  390,  402;  Wyckoff  v.  Runyon,  33  N.  J.  Law, 
107,  109,  110;  Bennett  v.  Austin,  5  Hun  (N.  Y.),  536, 
539,  540;  Spink  v.  Neic  York,  N.  H.  &  H.  R.  Co.,  26 
R.  L,  115,  117,  58  Atl.,  499 ;  Dutch  v.  Bodvyell  Granite 
Co.,  94  Me.,  34,  38,  46  Atl.,  787 ;  Ellinffwood  v.  Bragg, 
52  N.  H.,  488 ;  State  v.  Header,  54  Vt,  126 — eases  where- 
in questions  were  made  upon  the  charge  of  the  court, 
or  upon  testimony  offered  and  improperly  admitted  or 
refused.  See,  also,  the  following  cases  to  same  effect, 
wherein  the  question  arose  in  resi>ect  of  the  jury :  State 
V.  Taylor,  20  Kan.,  643,  646 ;  Roman  v.  State,  41  Wis., 
312,  317;  State  v.  Conway,  23  Minn.,  291;  Koehler  V. 
Cleary,  23  Minn.,  325,  326;  Pettihone  v.  Phelp8,lSConn.y 
445,  35  Am.  Dec.,  88 — ^and  the  following,  wherein  the 
question  arose  in  respect  of  points  merely  technical: 
McElhaney  v.  Gilleland,  30  Ala.,  183,  187,  188 ;  Way  v. 
Langley,  15  Ohio  St.,  392,  397,  398;  Blemer  v.  People, 
76  111.,  265,  269. 

In  Masofi  v.  Harper^s  Ferry  Bridge  Co.,  supra,  the 
supreme  court  of  West  Virginia  said,  in  respect  of  errors 
committed  in  the  charge. 

"A  new  trial  should  be  granted  unless  the  court,  upon 
an  examination  of  the  record  and  evidence,  is  clearly  of 
opinion  that  the  defendant  could  not  possibly  have  been 
prejudiced  by  the  erroneous  instruction.  1  Gra.  &  Wat. 
on  New  Trials,  261,  262.  But  an  erroneous  instruction 
is  no  ground  for  a  new  trial  if  the  verdict  is  correct 
under  the  law  and  facts.  Armstrong  v.  Keith,  3  J.  J. 
Marsh  (Ky.),  153,  20  Am.  Dec.,  134.    Again :    ^Although 
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the  charge  is  wrong,  still  if  it  does  not  control  the  jury, 
but  they  find  contrary  to  it,  and  their  finding  is  correct, 
it  is  not  a  ground  for  a  new  trial/  Id.  *A  new  trial 
will  not  be  granted  for  a  wrong  instruction,  provided 
the  court  can  clearly  see  that  the  error  could  not  have 
influenced  the  verdict.^  3  Gilmore,  202.  In  Clay  v.  Rob- 
inson, 7  W.  Va.,  348,  Judge  Haywood  says :  *Where  an 
instruction  given  at  the  instance  of  the  plaintifl!  does  not 
clearly  propound  the  law,  but  it  is  manifest  from  the 
record  that  the  defendant  could  not  thereby  have  been 
prejudiced  or  injured,  the  appellate  court  will  not  re- 
verse the  judgment  on  account  of  such  erroneous  instruc- 
tion.' *An  instruction  which,  upon  the  statement  of  the 
evidence,  could  not  have  injured  the  exceptor,  is  no 
ground  for  reversing  the  judgment'  Beaty  v.  B.  d  O.  R. 
Co.,  6  W.  Va.,  388 ;  Danville  Bank  v.  Waddill,  31  Grat. 
( Va.) ,  469.  ^A  misdirection  is  always  good  for  reversal, 
unless  it  can  be  plainly  seen  that  the  error  could  not 
have  aflfected  the  jury.  On  the  other  hand,  the  converse 
of  the  proposition  is  equally  true — that,  if  the  appellate 
court  is  satisfied  that  the  jury  could  not  have  been  in- 
fluenced by  the  misdirection,  it  will  not,  because  of  such 
misdirection,  reverse  the  judgment'  The  case  of 
Binges  v.  Branson,  14  W.  Va.,  100,  belongs  to  a 
class  of  cases  in  entire  harmony  with  those  cited.  The 
record  then  before  the  appellate  court  did  not  show  that 
the  instructions,  if  erroneous,  could  have  affected  the 
verdict;  and  the  rule  is  the  judgment  will  be  reversed 
unless  it  affirmatively  and  clearly  appears  that  the  er- 
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roneous  instruction  could  not  have  misled  the  jury.  The 
burden  of  showing  that  the  exception  could  not  have 
been  prejudicial  rests  upon  the  party  at  whose  instance 
the  erroneous  instruction  is  granted."  Mason  v.  Bridge 
Co.,  20  W.  Va.,  223,  239,  240. 

In  Ellingwood  v.  Bragg,  supra,  the  supreme  court  of 
New  Hampshire  made  the  following  observations  upon 
the  matters  as  affecting  questions  of  evidence : 

"  ^Courts  will  not  set  aside  a  verdict  on  account  of 
the  admission  of  evidence  which  ought  not  to  have  been 
received,  provided  there  be  suiBcient  without  it  to  au- 
thorize the  finding  of  the  jury,'  said  Mansfield,  C.  J.,  in 
Hartford  v.  Wilson,  1  Taunt,  12,  14.  But  we  cannot 
indorse  so  broad  a  statement  as  that,  contrary  as  it  is 
to  the  current  of  authority,  and  evidently  involving  in 
its  application  immense  practical  difficulty.  Jurors 
alone,  and  not  courts  at  all,  are  to  determine  the  weight 
of  the  evidence,  and  the  court  can  never  say  what  effect 
any  fact  that  is  relevant  may  have,  or  may  have  had, 
on  the  minds  of  the  jury.  Edvyards  v.  Evans,  3  East, 
451,  455.  It  would  be  an  extremely  dangerous  usurpa- 
tion of  power  to  undertake  such  functions,  and  it  can 
be  only  where  a  case  has  been  clearly  and  indisputably 
made  out,  without  the  objectionable  evidence  that  a  new 
trial  can  be  properly  refused.  See  Hilliard  on  New 
Trials,  43,  44. 

"Therefore,  it  was  held  in  Wright  v.  Tatham^  7  Ad.  & 
E.,  313,  that  where  improper  evidence  was  received,  and 
a  verdict  given  for  the  party  adducing  it,  the  court  will 
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grant  a  new  trial,  although  there  be  other  evidence  to 
the  same  point  in  favor  of  the  same  party,  nnless  they 
can  clearly  see  that  the  improper  evidence  could  not  have 
weight  with  the  jury,  or  that  the  verdict,  if  given  the 
other  way,  would  have  been  set  aside  as  against  evi- 
dence/' 

The  foregoing  are,  in  substance,  in  both  classes  of 
cases,  the  same  views  recognized  by  our  own  cases  al- 
ready cited. 

The  controlling  thought  is  that  the  courts  were  insti- 
tuted for  the  administration  of  justice,  and  the  pro- 
cedure and  rules  of  practice  obtaining  therein  were  de- 
signed for  the  same  purpose,  and  when  the  judges  can 
clearly  perceive  and  are  fully  satisfied  that  the  jury 
were  not  influenced  by  the  errors  complained  of,  and 
that  the  right,  under  the  law,  has  been  attained,  they 
should  not  i)ermit  the  rules  and  procedure  designed  for 
the  advancement  of  justice  to  be  used  for  its  prevention. 
The  spirit  of  the  law  must  not  be  subordinated  to  the 
letter,  nor  the  soul  of  justice  to  its  form.  Technicalities 
are  instruments  in  the  hands  of  justice  to  serve  her  ends, 
not  cords  to  bind  her. 

We  shall  now  state  the  facts  of  the  present  case  and 
apply  the  principle.  The  uncontroverted  facts  proven 
against  the  defendant  below  are  as  follows : 

On  the  day  stated  in  the  declaration,  the  defendant 
company,  upon  a  track  within  the  corporate  limits  of 
the  town  of  Athens,  in  the  dusk  of  the  evening,  ran  a 
train  of  cars  at  the  rate  of  about  thirty-five  miles  an 
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honr^  without  its  headlight  burning,  through  a  deep  cut 
and  at  a  point  about  four  hundred  feet  from  the  depot, 
near  a  i>ath  leading  down  into  the  cut^  where  children 
were  accustomed  to  be  seen,  and  on  its  track  ran  upon 
and  killed  plaintiff's  intestate,  Charlie  Lowry.  It  is  not 
showti  that  there  was  any  one  upon  the  lookout.  If 
there  had  been  a  headlight,  and  any  one  upon  the  look- 
out, it  i)9  probable,  or  at  least  possible,  that  the  child 
might  have  been  seen  running  to  the  track  before  it 
reached  it,  and  a  blast  of  the  .whistle  might  possibly 
have  deterred  him;  but,  when  he  had  actually  entered 
upon  the  track,  he  was  too  close  to  the  engine  to  be 
seen,  or  for  any  effort  at  that  time  to  be  made  to  put 
down  the  brakes  or  to  do  anything  else  to  stop  the 
train. 

The  uncontroverted  facts  showing  contributory  neg- 
ligence on  the  part  of  the  child  are  these :  He  was  ac- 
customed  to  trains  and  knew  the  dangers  incident  to 
being  upon  the  track.  In  the  evening  in  question  he  was 
'on  the  track  adjoining  the  main  line,  on  which  ad- 
joining track  a  train  of  the  Tellico  Railway  Company 
was  backing  out  from  the  depot.  The  boy  was  follow- 
ing the  backing  train.  As  he  was  thus  following  along, 
the  evening  train  on  the  line  of  the  defendant  company 
came  down  the  main  line  from  Knoxville' to  Athens. 
The  boy,  evidently  desiring  to  go  across  the  track  before 
the  train  should  pass,  sprang  immediately  in  front  of 
it,  and  was  in  that  manner  struck  and  hurled  from 
the  track  and  killed.    We  cannot  doubt  that  he  both 
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saw  and  heard  the  train,  that  he  knew  the  danger  and 
took  the  risk,  and  thus  lost  his. life.  The  boy  was  nine 
years  old,  healthy,  and  of  the  average  intelligence  for 
that  age. 

Under  the  facts  stated,  we  think  that  both  the  rail- 
road company  and  the  deceased  were  guilty  of  gross 
negligence.  In  the  case  of  an  adult  who  had  lost  his 
life  in  the  same  manner,  we  think  that  the  amount  al- 
lowed would  be  far  too  much;  but,  after  making  due 
allowance  for  the  immaturity  of  the  childish  intelligence, 
we  think  the  intestate  was  guilty  of  very  gross  negli- 
gence, and  that  |900  was  a  sum  of  which  his  adminis- 
trator ought  not  to  complain  under  the  circumstances. 
This  was  a  sufficient  sum  to  punish  the  railroad  com- 
pany for  its  negligence  and  to  compensate  for  the  loss 
of  the  child,  after  making  a  considerable  deduction  for 
the  child's  negligence. 

We  are  of  opinion,  therefore,  that  the  errors  com- 
mitted by  the  circuit  judge  did  not  injure  the  plaintiff's 
cause. 

The  portion  of  the  charge  complained  of  in  the 
seventh  assignment,  concerning  the  harmonizing  of  evi- 
dence, was  not  applicable  to  the  present  case,  but  harm- 
less. 

As  to  the  matter  complained  of  in  the  eighth 
assignment,  even  if  the  criticism  upon  the  charge  there 
mentioned  is  a  sound  one,  we  think,  under  the  circum- 
stances, it  was  also  harmless.  The  request  made  in  the 
ninth  assignment  was  not  applicable  to  the  facts  of  the 
case,  and  was  correctly  disallowed.  We  have  already 
disposed  of  the  tenth  assignment. 
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The  eleventh  assignment  concerns  a  complaint  made 
in  the  motion  for  a  new  trial  with  respect  to  a  remark 
which,  it  is  claimed,  was  made  by  one  of  the  jurors  to 
his  fellows,  during  their  consideration  of  the  case,  to 
the  effect  that  he  had  heard  that,  when  the  case  was 
heretofore  in  the  supreme  court,  it  had  been  reversed 
because  the  amount  allowed  was  too  large.  This  assign- 
ment cannot  be  considered,  because  the  bill  of  exceptions 
does  not  show  that  it  contained  all  of  the  evidence  heard 
upon  the  motion  for  a  new  trial.  Ransom  v.  State,  116 
Tenn.,  355,  96  S.  W.,  953.  The  requirement  in  this 
respect  is  the  same  as  that  governing  the  presentation 
of  the  evidence  submitted  to  the  jury  upon  the  issues. 
It  has  long  been  held  by  this  court,  and  for  the  same 
reason,  that,  if  there  is  any  material  evidence  to  support 
the  finding  of  the  circuit  judge  upon  the  facts,  the 
court  cannot  disturb  such  finding ;  and  we  cannot  know 
there  was  no  such  evidence  unless  the  bill  of  exceptions 
shows  that  it  contains  all  the  evidence.  See,  on  the 
general  principle,  Thomas  v.  State,  109  Tenn.,  684,  687, 
688,  75  S.  W.,  1025;  Insurance  Co.  v.  Crockett,  7  Lea, 
725. 

It  results  that  the  judgment  of  the  court  below  must 
be  affirmed. 
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J.  H.  QuiNN  V.  S.  S.  Eaves  et  at. 
[{Knowville.    September  Term,  1906.) 

1.  PXTBLIO  FEBBIB8.  Owner  of  both  banlui  entitled  to  preference 
of  ferry  franchise  most  be  owner  at  both  landings;  landing  in 
public  road. 
The  rule  of  law  giving  the  owner  of  the  land  on  both  sides  of  a 
stream,  where  a  ferry  has  been  or  shall  be  established,  a  pre- 
ference in  the  matter  of  a  ferry  franchise,  is  not  applicable 
where  the  ferry  franchise  granted  by  the  county  court  to  such 
owner  contemplates  a  landing  on  one  side  at  the  mouth  of  a 
public  road  passing  through  his  land,  and  on  the  opposite  side, 
a  landing  below  his  land,  and  upon  the  land  of  another,  where 
such  landings  were  maintained;  and  such  owner  on  both  sides 
with  such  ferry  franchise  has  no  preference  as  against  a  ferry 
franchise  subsequently  obtained  by  the  owner  on  the  opposite 
side  from  the  county  court  of  a  different  county  on  his  side  of 
the  stream. 

Code  cited  and  construed:    Sec.   1696  (S.);  sec.  1423  (M.  &  V.); 
sec.  1241  (T.  &  S.  and  1858). 

Case  cited,  approved,  and  distinguished:     Allen  v.  Farnsworth, 
6  Yerg.,  189. 

8.  SAME.  Discretion  of  county  court  in  granting  second  ferry 
franchise  is  not  grossly  abused  and  will  not  be  revised,  when. 
The  county  court,  in  granting  a  ferry  franchise  to  operate  a 
second  ferry  across  a  stream,  where  an  existing  ferry  is  prop- 
erly operated  and  carried  on  under  a  ferry  franchise  previ- 
ously granted  to  another,  is  not  guilty  of  gross  abuse  of  its 
discretion,  and  the  supreme  court  will  not  interfere  there- 
with, though  one  ferry  will  accommodate  the  traveling  public, 
and,  if  carried  on  properly,  no  public  exigency  demands  two 
ferries. 

Case  cited  and  approved:    Blair  v.  Carmichael,  2  Terg.,  306. 
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3.  SAMB.    Ferry  franchise  is  grantable  to  one  of  the  tenants  in 
common  of  land  on  the  stream. 

A  ferry  franchise  may  be  granted  by  the  county  court  to  one 
of  several  tenants  in  common  of  the  land  on  the  bank  of  a 
stream. 

4.  PUBIilO  ROADS.    By  acceptance  of  dedication  and  working 
for  years  by  action  of  county  court. 

A  road  is  sufficiently  dedicated  to  the  public  for  a  public  road, 
where  it  had  been  accepted  by  the  county  court  as  a  public 
road,  and  hands  had  been  assigned  to  work  it  for  years. 

6.  OOUBT  OF  OHANOBBY  APPB AL8.  Finding  of  intent  to  dedi- 
cate  a  road  to  the  public,  without  the  special  facts,  is  sufficient. 
The  finding,  by  the  court  of  chancery  appeals,  of  an  intent  to 
dedicate  a  road  to  the  public,  is  a  finding  of  fact,  and  it  is 
unnecessary  for  that  court  to  find  the  special  facts  to  enable 
the  supreme  court  to  determine  that  question. 

Cases  cited  and  approved:  Bank  v.  Evans,  95  Tenn.,  705;  SUIis 
▼.  Brabson,  99  Tenn.,  540. 

6.  PUBLIC  FBBBIBS.  Damages  recoverable  by  owner  of  one 
ferry  franchise  against  the  owner  of  another  ferry  franchise 
wrongfully  excluding  him  on  refunding  bond  given  upon 
dissolution  of  injunction. 
Where  an  injunction  is  properly  issued  at  the  instance  of  the 
complainant  as  the  owner  of  one  ferry  franchise  against  the  de- 
fendant as  the  owner  of  another  ferry  franchise,  which  injunc- 
tion was  dissolved  upon  a  refunding  bond,  but  was  restored  and 
made  perpetual  upon  the  final  hearing,  the  complainant  is  en- 
titled to  recover  from  the  defendant  and  his  surety  on  the  re- 
funding bond,  one-half  of  the  ferriages  collected  or  that 
should  have  been  collect'ed  since  the  dissolution  of  the  in- 
junction, after  deducting  the  actual,  proper,  and  necessary 
costs  and  expenses  incident  to  the  ferrying. 


526  TENNESSEE  REPORTS.       [117  Tenn, 


Gulnn  Y.  Eayea. 


FROM  RHE2A. 


Appeal  from  the  Chancery  Court  of  Rhea  County.— 
T.  M.  M'cCONNBLL,  Chancellor. 

V.  C.  Allen  and  G.  H.  West,  for  Complainant 

BuRKETT,  Miller^  Mansfield  &  Swaffobd  and  J.  W. 
LiLiiABDy  for  defendants 


Mb.  Justice  Neil  delivered  the  opinion  of  the  Court. 

The  controversy  in  this  case  arises  over  ferry  rights 
claimed  by  the  respective  parties.  At  the  point  where 
the  ferry  in  question  is  located,  the  Tennessee  river  is 
the  line  between  Rhea  county  /tnd  Meigs  county.  In 
April,  1902,  the  defendant  Eaves  obtained  from  Rhea 
county  court  a  ferry  franchise  or  right  to  operate  a 
licensed  ferry  at  the  point  in  question.  At  that  time 
the  landing  on  the  Meigs  county  side  was  on  land  which 
belonged  to  complainant  and  certain  associates  of  his, 
tenants  in  common  with  him,  while  the  landing  on  the 
Rhea  county  side  was  at  the  mouth  of  a  public  road 
which  passed  through  the  land  of  Eaves.  The  latter 
operated  the  ferry  in  this  manner,  using  the  two  land- 
ings just  stated,  until  a  short  time  before  the  present 
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bill  was  filed,  when  he  cut  out  a  new  landing  on  the 
Meigs  county  side  on  his  own  land,  a  short  distance 
above  the  land  of  complainant.  But  it  seems  he  was 
still  using  the  landing  on  complainant's  land  at  the  time 
the  bill  was  filed. 

In  October,  1902,  the  complainant  obtained  a  fran- 
chise from  Meigs  county  to  operate  a  ferry  at  the  same 
place;  the  landing,  however,  being  designated  as  below 
the  Miller  spring  branch,  which  would  place  it  lower 
down  than  the  landing  on  complainant's  land,  which 
Eaves  was  using.  The  complainant  did  not  give  the 
requisite  bond  until  July,  1904.  After  doing  this,  he 
attempted  to  use  his  ferry  rights,  but  was  prevented 
from  so  doing  by  the  fact  that  Eaves,  through  his  lessee. 
Perry,  kept  a  ferryboat  all  the  time  moored  at  the  mouth 
of  the  public  road  before  mentioned  on  the  Rhea  county 
side. 

Thereupon  the  present  bill  was  filed  by  Guinn  to 
enjoin  Eaves  and  Perry  from  so  blocking  the  landing  on 
the  Rhea  county  side  and  from  hindering  him  in  the 
use  of  his  franchise.  Shortly  before  this  time  Eaves 
filed  a  petition  in  the  county  court  of  Meigs  county,  ask- 
ing that  body  to  recall  the  franchise  which  it  had  granted 
to  Guinn.  That  court  refused  to  grant  the  prayer  of 
this  petition,  and  an  appeal  was  taken  to  the  circuit 
court  of  Meigs  county  from  the  action  of  the  lower  court, 
and  an  appeal  was  about  to  be  prosecuted  to  this  court 
by  Eaves,  when  the  present  bill  was  filed  and  that  matter 
was  included  therein.    It  seems  to  have  been  agreed  by 
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the  parties  that  the  controversy  raised  by  that  petition 
should  be  settled  in  the  present  litigation. 

In  his  bill  Guinn  set  out  with  some  degree  of  fullness 
the  rights  claimed  by  him  under  his  franchise  and  the 
injuries  which  he  had  suflfered  at  the  hands  of  Eaves  and 
Perry.  The  latter  answered  with  great  elaboration,  set- 
ting out  their  defenses.  The  chancellor  decreed  in  favor 
of  Guinn,  and  from  that  decree  the  defendants  have  ai>- 
pealed  to  this  court,  and  have  assigned  errors. 

Substantially  two  questions  are  presented,  or,  rather, 
the  various  controversies  may  be  ranged  under  two  in- 
quiries; that  is,  w^h  ether  Eaves  was  entitled  to  the  pref- 
erence in  the  matter  of  the  ferry  franchise,  and,  if  he  was 
not,  did  the  county  court  of  Meigs  county  act  improvi- 
dently  in  granting  the  franchise  to  Guinn? 

The  sections  of  Shannon^s  Code  bearing  upon  the  sub- 
ject are  the  following : 

"1696.  The  county  court  shall  authorize  the  owner 
of  any  ferry  landing,  or  the  owner  of  land  on  each  side 
of  the  river  where  a  ferry  has  been  or  shall  be  estab- 
lished, to  erect  a  ferry  or  ferries  at  said  landings. 

"1697.  When  the  banks  are  owned  by  different  per- 
sons, each  OA^Tier  shall  be  authorized  to  keep  a  ferry 
and  shall  be  bound  the  keep  the  opposite  bank  as  well  as 
his  own  bank  in  complete  repair,  for  which  purpose  full 
power  and  authority  are  given  hereby  to  each  owner 
respectively. 

"1698.  And  each  owner  may  transport  from  and  to 
either  bank  all  persons,  with  their  effects,  applying  to 
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either  of  them  for  transportation  across  such  ferry,  and 
may  land  his  ferryboat  at  the  place  on  the  opposite 
bank  that  is  cut  and  prepared  for  that  purpose,  and 
only  at  that  place,  unless  prevented  by  high  water  or 
unavoidable  accident. 

"1699.  Every  ferry  keeper  shall  keep  the  banks  of 
the  river  in  good  repair,  where  he  keeps  a- ferry  on  one 
or  both  sides  of  the  water  course.- 

"1703.  The  county  court  shall  compel  every  person 
licensed  to  keep  a  ferry  or  toll  bridge  to  enter  into  bond, 
with  good  and  sufficient  security,  in  the  penalty  of 
f  2,000,  payable  to  the  State,  conditioned  that  he  will  con- 
stantly find,  provide,  and  keep  good  and  sufficient  boats, 
or  other  proper  craft,  or  keep  his  bridge  in  good  repair 
and  well  attended  for  the  crossing  of  travelers  and 
others,  their  horses,  vehicles,  and  effects." 

We  have  several  cases  in  our  reports  that  bear  upon 
the  controversy  raised  by  this  record.  They  are  as  fol- 
lows: Blair  v.  Carmichaely  2  Yerg.,  306;  Memphis  v. 
Overton,  3  Yerg.,  387;  Allen  v.  Farnaworth,  5  Yerg., 
189;  'Nashville  Bridge  Co.  v.  Shelly,  10  Yerg.,  280; 
Sparks  v.  White,  7  Humph.,  86 ;  Levisay  v.  Delp,  9  Baxt, 
416. 

It  is  unnecessary  to  go  into  these  authorities  with  any 
degree  of  elaboration.  It  is  sufficient  to  say  that  under 
the  sections  of  the  Code  above  quoted,  and  the  construc- 
tions placed  on  the  original  statutes  by  some  of  the 
cases,  and  upon  the  sections  of  the  Code  by  other  of  the 
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cases  mentioned,  the  following  principles  are  estab- 
lished: The  operation  of  a  ferry  is  a  franchise  which 
may  be  granted  by  the  county  court.  It  may  be  granted 
to  a  person  owning  land  upon  both  sides  of  the  stream, 
where  the  landings  are  to  be  made  on  such  lands;  or, 
where  the  land  on  the  respective  sides  of  the  stream 
are  owned  by  different  persons,  each  may  be  granted  a 
ferry  privilege,  but  the  preference  should  be  given  to  the 
one  owning  the  land  upon  both  sides.  After  the  county 
court  has  granted  such  franchise,  it  has  the  right  to 
revoke  it,  and  such  revocation  may  be  made  upon  the 
petition  of  any  interested  party.  Prom  the  action  of 
the  county  court  an  appeal  may  be  made  to  the  circuit 
court,  and  from  that  court  to  this  court,  and  the  discre- 
tion of  the  county  court  will  be  here  corrected.  How- 
ever, it  will  not  be  interfered  with  unless  there  is  a  very 
grave  breach  by  the  county  court  of  the  discretion  which 
is  devolved  upon  it  by  the  law  under  the  statutes  re- 
ferred to. 

The  case  which  more  especially  asserts  the  right  of 
preference  in  the  person  owning  land  on  both  sides  of 
the  stream  is  Allen  y.  Farnsworth,  supra.  The  syllabus 
of  that  case  fully  expresses  the  point,  and  is  as  follows: 

"Under  1807,  25  (Code,  sec.  1241),  the  owner 
of  the  soil  on  both  banks  of  the  river  is  entitled  to  the 
right  to  keep  the  ferry  in  preference  to  any  other  per- 
son, and,  if  the  privilege  has  been  conceded  to  another 
by  the  county  court,  it  shall  be  rescinded  upon  the  ap- 
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plication  of  such  person  expressing  readiness  to  under- 
take the  responsibility." 

The  section  of  the  Code  referred  to  is  that  which  ap- 
pears in  the  Code  of  1858.  The  corresponding  section 
in  Shannon's  Code  is  section  1696,  supra. 

The  defendant  Eaves  did  not,  however,  bring  himself 
within  the  protection  of  the  authority  just  quoted,  for 
two  reasons:  First.  If  we  assume  that  the  road  on 
the  Rhea  county  side  was  not  a  public  road,  but  that 
the  landing  there  should  be  treated  as  made  upon  his 
land,  still  at  the  time  the  franchise  was  granted  the 
landing  on  the  other  side  which  was  contemplated  by 
the  order  of  the  Rhea  county  court  belonged  to  com- 
plainant, Ouinn,  and  his  associates.  Second.  The  court 
of  chancery  appeals  has  found  that  the  landing  on  the 
Rhea  county  side  was  on  a  public  road.  It  thus  appears 
that  on  the  Rhea  county  side  the  landing  was  on  a  pub- 
lic road,  and  on  the  Meigs  county  side  the  landing  was 
on  complainant's  land.  The  defendant,  therefore,  falls 
completely  outside  of  the  protection  of  the  case  referred 
to.  The  defendant  could  not,  by  changing  his  landing 
on  the  Meigs  county  side  shortly  before  the  bill  was  filed, 
place  himself  within  the  rule  laid  down  in  Allen  v. 
Famsworth.  He  had  for  years  prior  thereto  operated 
his  franchise  by  using  the  two  landings  above  mentioned. 
It  was  too  late  for  him  to  change  just  upon  the  eve  of 
the  contemplated  litigation. 

The  case,  then,  stands  in  this  way :  Eaves  was  using 
the  public  rood  as  a  landing  on  the  Rhea  county  side. 
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and  Guinn's  land  on  the  Meigs  county  side ;  the  land  on 
the  Bhea  county  side,  on  which  the  public  road  was 
situated,  being  the  land  of  Eaves.  Under  these  circum- 
stances, we  think  there  can  be  no  doubt  that  the  county 
court  of  Meigs  county  had  the  right  to  grant  a  ferry 
franchise  to  Ouinn ;  he  being  the  owner  upon  one  bank 
of  the  river. 

But  it  is  insisted  that  the  Ouinn  franchise  should 
not  have  been  granted,  because  it  is  said  that  a  second 
ferry  was  not  needed.  On  this  subject  the  court  of 
chancery  appeals  makes  the  following  finding:  "One 
ferry,  under  the  proof,  will  accommodate  the  traveling 
public,  and,  if  carried  on  properly,  no  public  exigency 
demands  two  ferries.''  That  court  also  finds  that  Eaves 
has  given  good  service. 

In  Bldir  v.  Garmichaely  supra,  the  court,  speaking  of 
the  discretion  of  the  county  court  in  matters  of  this 
character,  and  of  the  corrective  power  of  the  supreme 
court,  said : 

"We  are  of  opinion  that  the  legislature,  having  given 
to  the  county  courts  the  jurisdiction  of  establishing,  con- 
tinuing, and  discontinuing  roads  and  ferries  within 
their  respective  counties,  have  thereby  considered  them 
the  best  qualified  for  the  exercise  of  the  powers  so  con- 
ferred. Their  local  residence  presumes  a  knowledge  of 
the  public  interest  in  these  matters  in  general,  and  as 
having  the  best  means  of  acquiring  information  upon, 
and  examining  the  merits  of,  the  respective  applications 
that  may  be  made  to  them  on  the  subject     It  might. 
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perhaps,  have  been  the  original  intention  of  the  legisla- 
ture that  this  jurisdiction  in  the  county  courts  should  be 
exclusive.  Be  that  as  it  may,  the  superior  courts  of  this 
State,  and  after  them  the  circuit  courts,  have  under- 
taken to  control  the  exercise  of  their  power  on  this  juris- 
diction in  some  particular  instances ;  and  this  court,  the 
jurisdiction  being  settled,  has  the  right  of  examining 
the  judgment  of  the  circuit  court,  and  consequently  the 
decision  of  the  county  court.  In  so  doing,  this  court, 
as  a  revising  tribunal,  must  not  forget  the  latitude  of 
discretion  necessarily  bestowed  on  the  county  courts  in 
the  exercise  of  this  jurisdiction  by  them,  and  the  su- 
perior means  possessed  by  them  for  the  correct  exercise 
of  it,  compared  to  what  this  court  may  be  reasonably 
supposed  to  possess.  This  court,  however,  is  able  to  dis- 
tinguish between  a  reasonable  exercise  of  jurisdiction, 
and  such  an  exercise  as  might  be  considered  a  gross 
departure  from  it  In  this  last  case,  the  corrective 
powers  of  this  court  would  be  called  in  action." 

The  court  thereupon  proceeded  to  consider  two  ob- 
jections that  were  offered  by  Blair.  The  first  was  that 
his  was  the  oldest  established  ferry.  It  was  held  that 
this  was  not  a  good  reason  for  canceling  the  franchise 
of  a  second  ferry.  Another  objection  which  Blair  of- 
fered was  that  the  establishment  of  Carmichael's  ferry 
would,  by  drawing  oflf  a  part  of  the  emolum^^nls  from  his 
ferry,  discourage  his  exertions  and  render  him  less  able 
to  discharge  his  duty.  Responding  to  this  objection,  the 
court  said : 


534  TEilNESSEE  REPORTS.       [117  Tenn. 

Ouinn  Y.  Eayee. 

"All  experience  is  against  this  objection.  Every  day^s 
observation  confutes  it^  and  stands  in  opposition  to  its 
correctness.  We  find^  from  the  infirmity  of  human  na- 
ture, that  security  degenerates  into  sloth,  and  a  want  of 
stimulus  is  followed  by  carelessness  and  inattention.  A 
powerful  incentive,  if  not  the  best,  to  the  faithful  dis- 
charge of  duty,  is  interest ;  and  the  endangered  profits 
of  a  lucrative  ferry  give  a  more  forcible  present  impulse 
than  the  future  coercion  of  the  bond  given  to  the  county 
court  for  performance.^' 

In  view  of  the  principles  thus  laid  down,  we  cannot 
say  that  the  county  court,"  even  under  the  finding  of 
facts  quoted  from  the  opinion  of  the  court  of  chancery 
appeals,  was  guilty  of  a  gross  abuse  of  its  discretion  in 
establishing  the  second  ferry. 

A  subsidiary  question  argued  in  the  briefs  of  counsel 
is  that  there  was  an  improvident  exercise  of  the  discre- 
tion  of  the  county  court,  because  it  api)ear8  that  Guinn 
was  not  the  sole  owner  of  the  land  on  the  Meigs  county 
side,  where  his  ferry  was  established,  biit  that  other  per- 
sons owned  it  as  tenants  in  common.  There  is  no  dis- 
tinct finding  in  the  opinion  of  the  court  of  chancery 
appeals  that  these  other  persons  had  consented  to 
Quinn's  appropriation  of  the  ferry  privil^e,  but  we 
think  it  is  clearly  assumed  all  through  the  opinion. 
Moreover,  it  appears  these  people  were  his  associates  in 
a  store  on  that  side,  and,  besides  that,  they  signed  his 
bond.  But,  apart  from  these  considerations,  we  think 
the  county  court  might  grant  the  privilege  to  one  of 
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several  tenants  in  common.  It  is  said  the  county  conrt 
might  grant  a  right  to  each  of  the  cotenants  and  thus 
establish  a  multitude  of  unnecessary  ferries.  If  they 
pursued  such  course,  no  doubt  their  discretion  would  be 
corrected  as  being  exercised  with  gross  unreasonable- 
ness. At  all  events,  it  does  not  lie  in  the  mouth  of  Mr. 
Eaves  to  champion  the  rights  of  Mr.  Ouinn's  cotenants, 
who  certainly  are  not  complaining,  so  far  as  this  record 
shows. 

It  is  insisted  in  the  brief  of  defendant's  counsel  that 
the  court  of  chancery  appeals  ought  to  have  found  cer- 
tain special  facts  with  a  view  to  enabling  this  court  to 
determine  whether  there  had  been  a  dedication  of  the 
road  on  the  Rhea  county  side  to  the  public.  This  was 
unnecessary.  It  has  been  held  that  the  finding  of  an  in- 
tention to  dedicate  is  a  finding  of  fact.  Ellis  v.  Brahson, 
99  Tenn.,  540,  42  S.  W.,  438;  Bank  v.  Evans,  95  Tenn., 
705,  34  S.  W.,  2.  Moreover,  sufficient  facts  are  found 
by  the  court  of  chancery  appeals  to  justify  its  holding 
that  the  road  was  a  public  road.  Among  other  things, 
we  need  only  mention  the  fact  that  it  had  been  accepted 
by  the  county  court  as  a  public  road,  and  hands  had  been 
assigned  to  work  it  for  years. 

In  the  court  below  the  chancellor  dissolved  the  in- 
junctions which  had  been  previously  granted  against  the 
obstructive  tactics  of  Eaves,  but  exacted  of  him  a  bond 
to  account  for  the  tolls.  He  also  restored  the  injunction 
as  originally  prayed  for  in  the  bill,  and  made  it  per- 
petual.   With  respect  to  the  tolls,  he  decreed  that  the 
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complainant  should  recover  of  S.  S.  Eaves,  and  Jack 
Perry  and  T.  M.  Burkett,  as  surety  on  the  refunding 
bond^  one-half  of  the  ferriages  collected  or  that  should 
have  been  collected  after  the  dissolution  of  the  injunc- 
tion^  after  deducting  the  actual  and  proper -costs  and 
expenses  incident  to  the  ferrying.  He  referred  the  esse 
to  the  master  to  report  to  the  next  term,  and  ascertain 
what  amounts  the  defendants  had  collected  or  should 
have  collected  as  ferriages  after  the  dissolution  of  the 
injunction,  and  what  was  the  actual  and  necessary  cost 
and  expenses  incident  to  the  discharge  of  said  ferriage 
duty. 

The  court  of  chancery  appeals  affirmed  the  decree  of 
the  chancellor,  remanded  the  cause,  and  taxed  the  de- 
fendants with  all  the  costs  of  the  case. 

We  are  of  opinion  there  was  no  error  in  the  decree 
of  the  court  of  chancery  appeals;,  and  it  is  affirmed. 
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Hiram  Sharp  v.  The  State. 
(Knoxville.    September  Term,  1906.) 

1.  JUDGMENT.  Absence  of,  cannot  be  supplied;  remandment 
for,  when. 
The  absence  of  a  Judgment  in  the  lower  court  cannot  be  supplied, 
even  where  there  is  a  proper  yerdict;  and  in  such  case  an  appMsal 
must  be  dismissed  and  the  case  remanded  for  judgment  in  ac* 
cordance  with  the  verdict. 

Cases  cited  and  approved:  Nolln  v.  State,  6  Cold.,  12;  Tomasson 
T.  State,  112  Tenn.,  696. 

Case  cited,  approved  and  distinguished:  Cowan  v.  State,  117  Tenn., 
246. 

S.    CLEBX'S  COSTS.    For  making  transcript,  disallowed,  when« 
Where,  on  appeal  of  a  criminal  case,  the  transcript  is  in  inex- 
tricable confusion,  the  costs  of  the  clerk  for  making  it  will  be 
disallowed. 


FROM  UNION. 


Appeal  from  Criminal  Court  of  Union  County. — H. 
Clay  James,  Judge. 

W.  R.  Hicks,  A.  L.  Evans  and  D.  D.  Anderson,  for 
Sharp. 

Attoeney-Genbral  Gates  and  J.  G.  J.  Williams,  for 
the  State. 
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Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Conrt 

The  plaintiff  in  error  was  indicted  and  tried  for  the 
killing  of  one  Jacob  Beeler.  The  jury  returned  a  ver- 
dict of  "guilty  of  murder  in  the  second  degree,'^  and  fixed 
his  punishment  at  ten  years'  confinement  in  the  peniten- 
tiary. The  record  shows  that  a  motion  for  a  new  trial 
was  overruled,  and  from  this  an  appeal  was  prayed  and 
granted  to  this  court.  No  judgment  was  entered  on  the 
verdict,  whether  by  inadvertence  of  the  trial  judge  in 
failing  to  pronounce  one,  or,  if  pronounced,  by  clerical 
negligence  not  entered.  If  there  had  been  an  imperfect 
judgment  in  the  court  below,  it  might  have  been  cor- 
rected {Cowan  V.  State,  117  Tenn.,  246,  96  S.  W.,  973) ; 
but  the  absence  of  a  judgment  cannot  be  supplied  in  this 
court.  The  appeal  was  improperly  granted  and  must  Be 
dismissed.  Nolin  v.  State,  6  Cold.,  12;  Toma^soiv  v.  State, 
112  Tenn.,  596,  79  S.  W.,  802.  The  cause  is  remanded 
to  the  circuit  court  of  Union  county,  in  order  that  a 
judgment  may  be  entered  in  accordance  with  the  ver- 
dict. 

We  find  the  transcript  in  this  case  is  in  inextricable 
confusion.  The  cost  of  the  clerk  in  making  out  the  same 
is  disallowed. 
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P.  A.  FUNKHOUSEE,  Admr.,  v.  Margaret  Fowlee  et  al. 
.  (Knoxville.    September  Term,  1906.) 

1.  KABBIBD  WOMAN.  Separate  estate.  Created  by  deed  from 
husband. 

A  conyeyance  executed  by  a  husband  to  his  wife  during  the  mar- 
riage relation  creates  a  separate  estate  in  the  wife  without  any 
words  expressly  Indicating  an  intention  to  create  such  an  estate. 

Case  cited  and  approved:  Bamum  y.  Lemaster,  110  Tenn.,  653. 

8.  SAME.  Same.  No  priyy  examination  neeessary  if  powers  of 
feme  sole  conferred  by  deed. 
If  land  be  conveyed  to  a  married  woman  as  her  separate  estate, 
with  an  absolute  power  of  disposition  as  a  feme  sole  conferred 
by  the  instrument  creating  the  estate,  she  may  convey  It  with- 
out a  privy  examination. 

Cases  cited  and  approved:  Sherman  v.  Turpln,  7  Cold.,  382;  Pe- 
terson v.  Richmond,  93  Tenn.,  71. 

8.  SAMB.  Same.  Deed  of,  void  without  privy  examination 
when  powers  of  feme  sole  not  expressly  conferred. 
A  deed  made  by  a  married  woman,  without  privy  examination, 
for  land  held  by  her  under  a  deed  from  her  husband,  which 
latter  deed  does  not  expressly  confer  upon  her  the  power  to  eon- 
vey  said  land  as  a  feme  BOle,  is  ineffectual  to  pass  title  to  the 
land. 

Code  cited  and  construed:  Sec.  4246  (S.);  sec  3350  (M.  ft  V.); 
sees.  2484-2486  (1858). 

Case  dted  and  approved:  Robinson  v.  Queen,  87  Tenn.,  445. 


FROM  COCKB. 


Appeal  from  the  Chancery  Court  of  Cocke  County.- 
Hal  H.  Haynes,  Chancellor. 
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W.  J.  &  W.  D.  McSwBHN  and  H.  N.  Catb,  for  Funk 
houser. 

B.  W.  HooPEBy  for  Fowler  et  al. 


Me.  Justice  Wilkes  delivered  the  opinion  of  the 
Court 

The  husband,  during  coverture,  made  a  deed  to  his 
wife  for  land,  with  general  covenants  of  warranty.  She 
afterwards  reconveyed  this  land  to  him,  but  her  privy 
examination  was  not  taken,  nor  the  certificate  made,  in 
the  manner  and  as  required  by  law.  Both  have  died,  and 
the  present  controversy  is  between  the  heirs  of  the  hus- 
band and  the  heirs  of  the  wife  as  to  the  ownership  of 
the  land;  that  is,  whether  it  became  the  property  of 
the  husband  by  the  imperfect  deed  of  the  wife  to  him, 
and  descended  to  his  heirs,  or  whether  it  remained  in 
the  wife,  notwithstanding  the  deed,  and  at  her  death 
descended  to  her  heirs. 

In  Bamum  v.  Lenuister,  110  Tenn.,  653,  75  S.  W., 
1045,  69  L.  R.  A.,  353,  it  was  held  by  this  court  that  a 
conveyance  executed  by  a  husband  to  his  wife  during 
the  marriage  relation,  creates  a  separate  estate  in  the 
wife,  without  any  words  expressly  indicating  an  inten- 
tion to  create  such  an  estate. 

We  have  in  the  case  at  bar,  therefore,  a  conveyance 
which  vested  a  separate  estate  in  the  wife,  but  did  not 
by  any  express  words  give  her  any  power  of  absolute 
disposition,  or  as  if  she  were  a  feme  sole. 
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It  has  been  held  by  this  court  that  if  such  absolute 
power  of  disposition  has  been  expressly  conferred  in  the 
instrument  creating  the  estate,  giving  the  wife  full 
power  and  authority  to  dispose  of  the  same  as  a  feme 
solCy  she  may  convey  it  without  any  privy  examination. 
8herma/n  v.  Turpin,  7  Ck)ld.  (Tenn.),  382.  In  accord, 
see  Peterson  v.  Richmond,  93  Tenn.,  71,  23  S.  W.,  53. 

Our  statutes  provide  that  all  Inarried  women,  over 
twenty-one  years  of  age,  owning  a  separate -estate  settled 
upon  them  and  for  their  separate  use,  shall  have  and 
possess  the  same  power  of  disposition,  by  deed^  will,  or 
otherwise,  as  if  unmarried,  provided  privy  examination 
to  any  deed,  mortgage,  or  other  conveyance  shall  be 
taken,  etc.    Shannon's  Code,  sec.  4246. 

It  is  only  where  the  instrument  under  which  she  holds 
confers  upon  her  the  absolute  power  of  disposition  as  a 
feme  sole  that  the  privy  examination  can  be  dispensed 
with;  but  where  she  holds  such  separate  estate  under 
the  statute,  and  without  this  absolute  power  of  disposi- 
tion as  a  feme  sole,  she  can  only  convey  when  her  privy 
examination  is  taken. 

In  the  case  of  Rohinson  v.  Queen,  87  Tenn.,  445,  11 
S.  W.,  38,  3  L.  R.  A.,  214,  10  Am.  St.  Rep.,  690,  the 
husband  had  conveyed  to  the  wife,  not  by  an  ordinary 
waranty  deed,  as  in  the  case  at  bar,  but  to  her  sole  and 
separate  use,  with  power  to  convert  the  same  into  per- 
sonalty, by  express  terms;  but  the  court  held  that  her 
privy  examination  was  nevertheless  necessary. 

We  are  of  opinion,  therefore,  that,  the  privy  examina- 


542  TENNESSEE  REPORTS.      [117  Tenn. 

Fankhouser  y.  Fowler. 

tion  of  the  wife  not  having  been  taken  to  the  deed  by 
her  to  her  husband  in  the  manner  prescribed  by  law, 
it  was  ineffectual  to  pass  the  land  to  the  husband,  and 
upon  the  death  of  the  wife  it  would  go  to  her  heirs  op 
devisees. 

This  was  the  holding  of  the  chancellor  and  of  the 
court  of  chancery  appeals^  and  in  such  holding  we  think 
that  there  was  no  error;  and  the  decree  of  the  court 
of  chancery  appeals  is  aflirmed. 
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P.  D.  SIMMS,  Admr.,  v.  Mabel  Randall  et  al. 
{Knoxville.    September  Term,  1906.) 


1.  LIFE  IK8UBAN0B.    Beneflciaryk    Bights  of,  not   divested 
without  coxxsent,  when. 

Wben  a  life  Insurance  policy  is  issued  payable  to  a  third  person 
whose  relationship  to  the  assured  is  such  as  to  authorize  the 
taking  out  of  insurance  for  the  benefit  of  such  party,  the  general 
rule  is  that  a  right  is  at  once  vested  which  cannot  be  dirested 
without  the  consent  of  the  beneficiary. 

Case  cited  and  approved:  Gosling  v.  Caldwell,  1  Lea,  454. 

2.  SAKE.    Same.    Hay  be  changed  at  will  of  assured,  when 
right  to  do  so  is  reserved. 

Where,  however,  the  by-laws  of  the  benefit  society  or  order,  or  the 
terms  of  the  certificate  or  policy  of  life  insurance,  permit  the 
member,  or  the  assured,  to  change  the  beneficiary  at  pleasure, 
the  rule  stated  in  the  first  headnote  does  not  apply,  and  the 
beneficiary  acquires  no  vested  Interest,  but  has  a  mere  expect- 
ancy, depending  alone  upon  the  will  of  the  assured. 

Case  cited  and  approved:  Life  Association  v.  Winn,  96  Tenn.,  224. 

8.  SAME.  Same.  Case  in  Judgment. 
The  by-laws  of  a  mutual  benefit  society  provided  that  members 
might  change  beneficiaries  on  application  accompanied  by  the 
consent  of  the  original  beneficiary  and  surrender  of  the  orig- 
inal certificate.  The  certificate  was  issued  to  a  member  for 
the  benefit  of  his  sister,  who  died  before  the  member.  The  mem- 
ber made  no  change  in  the  certificate,  and  at  his  death  it  re- 
mained as  it  had  been  originally  issued,  "payable  to"  his  sister. 
Held,  that  the  sister  died  the  owner  of  a  vested  interest  in  the 
certificate,  and  the  fund  accruing  on  the  death  of  the  member 
passed  under  the  statute  of  distribution  to  her  distributees. 


V 
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FROM  HAMILTON. 


Appeal  from  Chancery  Court  of  Hamilton  County. — 
T.  M.  McCONNELL,  Chancellor. 

R.  H.  Williams  and  Nathan  Bachman,  for  SimmB. 
White  &  Maetin,  for  Randall  et  al/ 


Mi.  Chief  Justice  Beabd  delivered  the  opinion  of  the 
Court. 

One  J.  H.  Randall  was  a  member  of  the  Expressman's 
Aid  Society  from  the  year  1874  until  his  death,  which 
occurred  on  the  22d  of  February,  1905.  This  was  a 
corporation  organized  as  a  mutual  insurance  and  benefit 
society.  On  the  7th  of  July,  1874,  at  his  instance,  there 
was  issued  to  him  a  certificate,  on  the  face  of  which  it 
was  provided  that  the  benefit  secured  to  him  as  a  mem- 
ber should  be  paid  to  Miss  A.  M.  Randall,  his  sister, 
who  was  at  that  time,  in  part,  dependent  upon  and  sup- 
ported by  him.  Miss  Randall,  the  beneficiary,  died  in 
the  year  1903;  her  death  thus  antedating  that  of  her 
brother.  The  latter  made  no  change  in  the  certificate, 
and  at  his  death  it  remained  as  it  had  been  originally 
issued,  ^^payable  to  Miss  A.  M.  Randall."  Both  these 
parties  died  intestate.    The  complainant  in  the  present 
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cause  qualified  as  the  administrator  of  the  estate  of 
J.  H.  Randall^  and  also  as  administrator  of  the  estate 
of  Annie  M.  Bandall.  The  fund,  accruing  from  this 
beneficial  certificate,  amounting  to  f  1,524,  was  paid  into 
his  hands  by  the  society,  and  the  present  bill  is  filed 
against  the  distributees  of  these  two  estates  for  the 
purpose  of  having  the  court  determine  the  question  as 
to  its  proper  disposition. 

In  the  opinion  of  the  court  of  chancery  appeals,  de- 
livered in  this  cause,  the  articles  of  the  Expressman^s 
Aid  Society,  so  far  as  they  were  necessary  to  show  the 
purpose  of  the  organization,  and  to  furnish  aid  in  the 
solution  of  the  question  presented,  are  set  out.  With 
regard  to  the  purpose  of  this  organization,  it  is  only 
necessary  to  say  that  its  constitution  provided  that  the 
object  of  the  society  was  the  collection  of  contributions 
from  its  members,  in  accordance  with  a  fixed  table  of 
rates,  and  the  distribution  of  the  same  to  such  benefi- 
ciaries as  were  entitled  to  the  same  at  the  death  or  per- 
manent disability  of  a  member.  It  is  a  purely  mutual 
institution,  founded  upon  the  good  faith  of  its  members, 
and  it  is  provided  that  any  employee  of  a  responsible 
express  company  in  good  health,  and  approved  by  a  mem- 
ber of  the  express  company,  might  become  a  member  of 
the  society  by  subscribing  to  its  articles.  There  is  a 
further  provision  that  at  the  time  of  joining  the  society 
a  certificate  of  membership  should  be  issued,  signed  by 
its  proper  officers,  bearing  the  official  seal  of  the  society, 
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stating  to  whom  the  benefit  fund  should  be  paid  at  the 
death  of  the  member^  in  ease  the  same  is  not  to  be  paid 
to  himself.  Article  14,  however,  is  that  one  which  con- 
trols this  litigation.  In  it,  it  is  provided  that  members 
may  change  beneficiaries  by  making  application  there- 
for in  writing  through  the  local  secretary  of  the  society, 
accompanied  by  the  written  consent  of  the  original  bene- 
ficiary, if  capable  of  consenting  thereto,  acknowledged 
before  a  notary  public  and  attested  by  two  witnesses, 
and  therewith  returning  and  surrendering  the  original 
certificate.    Upon  this  being  done  a  new  certificate  was 

to  be  issued.  By  the  terms  of  this  article,  however,  no 
change  could  be  made  where  the    beneficiary   already 

named  was  under  a  legal  disability — for  instance,  was 
a  married  woman,  insane,  and  the  like. 

Under  this  article  it  will  be  observed  that  the  control 
of  the  assured  over  the  certificate  after  it  had  been 
issued,  naming  some  other  person  than  the  assured  as 
a  beneficiary,  was  limited.  It  was  not  within  his  power, 
at  his  own  pleasure,  to  surrender  the  old  and  require  a 
new  certificate  to  be  issued  payable  to  another  bene- 
ficiary. This  could  only  be  done  with  the  consent  of  the 
beneficiary  already  named,  given  in  the  most  formal 
way,  and  there  was  a  large  class  of  persons  who,  labor- 
ing under  disability,  were  not  permitted  to  give  this 
consent.  In  view  of  this  controlling  provision  in  the 
constitution  and  by-laws  of  this  society,  the  question, 
then,  is:  Were  the  benefits  to  accrue  from  this  certifi- 
cate so  vested  in  Miss  A.  M.  Randall  that  they  were  not 
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affected  by  her  death,  though  it  occurred  prior  to  that  of 
J.  H.  Randall?  It  is  well  settled  in  this  State,  and  the 
holding  here  is  in  accord  with  the  great  weight  of  au- 
thority, that,  when  a  policy  is  issued  payable  to  a  third 
person  whose  relationship  to  the  assured  is  such  as  to 
authorize  the  taking  out  of  insurance  for  the  benefit  of 
such  party,  a  right  is  at  once  vested  which  cannot  be  di- 
vested without  the  consent  of  the  beneficiary.  Gosling 
V.  Caldwell,  1  Lea,  453,  27  Am.  Rep.,  774.  An  exception 
to  this  general  rule  exists,  however,  when  the  by-laws  of 
the  association  or  order,  or  t^e  terms  of  the  certificate, 
or  policy,  permit  the  member  to  change  the  beneficiary 
at  pleasure.  In  such  case,  as  is  said  in  Life  Association 
V.  Wvnn,  96  Tenn.,  224,  33  S.  W.,  1045 :  "The  benefici- 
ary acquires  no  vested  interest  .  .  •  owing  to  the 
right  of  revocation,  which  is  by  the  condition  reserved 
to  the  assured."  In  other  words,  there  the  beneficiary 
has  a  mere  expectancy,  depending  alone  upon  the  will 
of  the  assured. 

The  certificate,  however,  in  the  present  case,  and  the 
article  of  the  society,  already  set  out,  are  clearly  dis- 
tinguishable from  the  policy  and  the  conditions  in  con- 
troversy in  the  case  last  referred  to  and  the  authorities 
which  were  cited  in  the  opinion  of  the  court  in  support 
of  the  principle  there  announced.  In  the  case  at  bar 
there  was  no  right  of  revocation  reserved,  and  the  as- 
sured, as  has  already  been  seen,  could  not  deprive  the 
beneficiary  of  this  certificate  without  her  consent.  In 
this  respect,  we  think,  the  case  is  in  line  with  the  rule 
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announced  in  Gosling  v.  Caldioell,  supra,  and  the  au- 
thorities with  which  that  case  is  in  accord.  For,  with 
regard  to  a  policy  such  as  was  there  in  controversy, 
while  the  assured  could  not  at  his  own  pleasure  change 
the  beneficiary,  yet  with  the  consent  of  the  latter,  l^ally 
competent  to  give  consent,  he  tould  make  such  change. 
So  it  is  the  stipulation  in  article  14  conferred  no  more 
control  over  the  certificate  than  the  assured  could  have 
had  without  it — ^it  neither  limited  the  right  of  the  origi- 
nal beneficiary,  nor  enlarged  the  power  of  the  assured 
over  it  —  for,  without  it,  upon  the  consent  of  Miss  Ran- 
dall, she  not  being  under  disability,  the  certificate  issued 
to  her  might  have  been  surrendered,  and  a  new  certifi- 
cate naming  another  beneficiary  could  have  been  issued. 

We  think  it  clear  that  Miss  Bandall  died  the  owner 
of  a  vested  interest  in  the  certificate,  and  the  fund  which 
accrued  upon  the  death  of  J.  H.  Bandall  passed  under 
the  statute  of  distribution  to  her  distributees. 

The  decree  of  the  court  of  chancery  appeals  is  there- 
fore reversed,  and  a  decree  will  be  entered  here  in  ac- 
cordance with  this  opinion. 
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N  Conner  y.  Oolden  Gross. 

Fred  J.  Conneb^  Admr.,  v.  Supreme  Commandery 

Golden  Cross. 

(Enoxville.    September  Term,  1906.) 

1.  MUTUAL  BENEFIT  SOOIETY.  By-laws,  lleasonable  in- 
crease in  rates  valid. 
A  by-law  or  rule  of  a  mntnal  benefit  society  making  a  reasonable 
Increase  in  rates  on  a  certain  class  of  its  policy  holders,  whose 
policies  provided  that  they  should  be  valid  and  binding  "upon 
condition  that  the  member  should  comply  in  the  future  with  the 
laws,  rules  and  regulations  that  may  hereafter  be  enacted  by  the 
supreme  commandery  to  govern  said  commandery  and  fund",  is 
enforceable,  and  does  not  breach  the  contract  with,  nor  violate 
any  vested  rights  of,  such  policy  holders,  although  the  by-laws 
provided  when  the  policy  was  issued  to  the  complaining  policy 
holder  that  members  of  a  certain  initiary  degree  taken  by  him 
should  pay  the  same  amount  on  each  assessment  thereafter. 

2     SAME.    Same.    Member  bound  by,  although  insane. 
A  member  of  a  mutual  benefit  society  is  bound  by  a  legal  and 
reasonable  by-law  or  rule  adopted  by  the  society  increasing  the 
rate  of  his  assessments,  although  he  is  insane  at  the  time  such 
by-law  or  rule  is  adopted. 

S.  SAME,  Same.  Must  be  reasonable.  Remedy,  if  unreasoii- 
able. 
A  by-law  or  rule  of  a  mutual  benefit  society  increasing  the  as- 
sessment rates  on  its  members,  to  be  valid  must  be  reasonable; 
and  if  unreasonable,  the  member  may  withdraw  and  sue  for  what 
has  already  been  paid,  as  upon  a  breach  of  contract 

4.    SAME.    Same.     Same.    Oase  in  judgment. 
Complainant's  intestate  procured  a  policy  in  the  defendant  mut- 
ual benefit  society  in  1878,  at  which  time  his  assessment  rate 
was  12.17,  payable  at  irregular  dates  as  deaths  occurred;  in  1900 
the  society  raised  the  rate  100  per  cent,  but  required  that  it  be 
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paid  monthly,  so  that  the  yearly  cost  was  but  little  changed; 
in  1903  the  society  changed  the  rates,  providing  that  all  mem- 
bers should  be  assessed  at  their  attained  age,  except  that  there 
should  be  no  increase  on  a  member  after  seventy-one  years  of 
age,  and  complainant's  intestate,  who  was  then  about  eighty, 
was  assessed  $144  a  year,  as  against  $52.08,  his  previous  rate. 
He  declined  to  pay  the  increased  rate  in  1903,  and  died  in  1905. 
His  administrator  sued  to  recover  the  amount  of  the  assessments 
paid.  Heldt  that  such  increase  was  not  unreasonable  and  the 
administrator  could  not  recover. 


FROM  KNOX. 


Appeal  from  the  Chancery  Court  of  Knox  County, 
W.  Snbbd,  Chancellor. 

JNO.  W.  Grbbn^  for  Conner. 

H.  T,  Cooper^  for  Golden  Cross. 


Mb.  Justice  Wilkbs  delivered  the  opinion  of  the 
Court 

This  is  an  action  by  the  administratop  of  W.  A.  Con- 
ner to  recover  from  the  defendant  company  certain  as- 
sessments, mortuary  calls,  and  dues  paid  by  the  deceased 
in  his  lifetime  upon  a  policy  of  t2,000  in  the  company. 

The  right  to  recover  is  based  upon  the  theory  that 
the  defendant  company  in  May,  1903,  increased  its  rate 
of  assessment  on  deceased,  and  thus  breached  its  con- 
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tract,  and  forced  him  out  of  the  company,  destroying 
rights  which  had  vested. 

The  policy  on  which  the  suit  is  brought  was  originally 
issued  in  1878,  and  provided  that  it  should  be  valid  and 
binding  "upon  condition  that  the  member  should  com- 
ply in  the  future  with  the  laws,  rules,  and  regulations 
that  may  hereafter  be  enacted  by  the  supreme  comman- 
dery  to  govern  said  commandery  and  fund/^ 

The  by-laws,  among  other  things,  provided  that,  if  a 
member  failed  to  pay  his  assessment  when  due,  he  should 
Hpso  facto^^  stand  disconnected  with  the  order. 

The  assessment  rate  of  the  deceased,  when  his  policy 
was  originally  issued  and  for  twenty  years  thereafter, 
was  f 2.17,  and  payable  at  irregular  dates  as  deaths  oc- 
curred. 

In  1900  the  supreme  commandery  raised  the  assess- 
ment one  hundred  per  cent.,  but  provided  they  should 
be  paid  monthly,  so  that  the  yearly  charge  was  but  little 
changed. 

In  1903  the  commandery  changed  the  rates,  increasing 
the  assessment  on  the  deceased,  and  providing  that  all 
members  should  be  assessed  at  their  attained  age,  in- 
stead of  on  the  basis  of  age  when  they  entered  the  order ; 
but  there  was  to  be  no  increase  on  a  member  after  seven- 
ty-one years  of  age. 

When  this  law  went  into  effect  the  deceased  was  over 
seventy-one  years — was  in  fact  about  eighty  years — old, 
and  his  assessment  was  raised  to  ?12  per  month,  or  |144 
per  year,  when  it  had  theretofore  been  |52.08  per  year. 
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The  sons  of  deceased  had  been  paying  his  preminmBi 
but  refused  to  submit  to  the  increased  assessment 

The  assured  died,  and  this  suit  was  brought  to  re- 
cover the  amount  paid  to  the  company  on  the  policy,  ag- 
gregating about  |1,500. 

No  payments  were  made  after  September  1,  1903;  the 
assured  died  February  8,  1905;  and  this  action  was 
brought  by  the  administrator  in  May,  1905. 

The  court  of  chancery  appeals  finds  that  the  deceased 
took  what  is  styled  the  "Golden  Star  Degree,''  and  that 
the  by-laws  then  provided  that  members  of  the  Golden 
Star  degree  should  pay  the  same  amount  on  each  assess- 
ment thereafter  while  a  member  of  the  order;  but  this 
was  simply  the  initiating  degree,  and  meant  that  there 
was  another  degree  to  follow. 

The  court  of  chancery  appeals  finds  that,  under  its 
modes  of  assessment  prior  to  1903,  the  order  had  been 
operated  at  a  loss;  that  it  had  not  been  able  to  raise 
enough  money  to  pay  its  losses  by  death;  that  it  made 
the  change  in  good  faith,  and  in  order  to  raise  funds  to 
meet  death  losses,  and  that  some  change  was  imperative; 
and  that  the  change  made  in  1903  had  the  effect  to  place 
the  order  on  a  better  financial  basis  than  it  had  ever  been 
before. 

That  court  further  finds  that,  when  this  change  was 
made  in  1903,  the  insured  was  in  such  condition,  mental 
and  physical,  as  to  be  incapable  of  transacting  business, 
and  had  been  so  incapacitated  for  two  or  three  years 
before  he  died. 
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The  court  of  chancery  appeals  was  of  opinion,  from 
the  facts  found,  that  the  rule  increasing  the  assess- 
ments WHS  not  unreasonable  as  to  the  insured,  and  did 
not  violate  his  vested  rights,  nor  breach  his  contract; 
and  the  chancellor  was  reversed,  and  complainant's  suit 
was  dismissed,  and  complainant  has  appealed. 

It  is  said  that  the  fact  that  the  deceased  took  the  Star 
degree  prevented  the  company  from  ever  after  raising 
the  rate  upon  him. 

We  think  that  there  is  nothing  in  this.  The  Star  de- 
gree was  only  the  initiating  degree,  and  the  provision 
meant  simply  that  the  rate  would  not  be  increased,  ex- 
cept under  the  rules  and  by-laws  of  the  company. 

Deceased  did  submit  to  a  raise  in  the  rate  before  the 
final  raise  in  1903,  and,  so  far  as  we  can  find,  without 
objection,  which  carried  with  it  an  implication,  at  least, 
that  he  did  not  consider  that  being  a  member  of  the  Star 
degree  entitled  him  to  a  fixed  rate. 

This  by-law  must  be  read  in  connection  with  the  other 
by-laws  and  regulations  of  the  company ;  and  the  Golden 
Star  degree  seems  to  mean,  simply,  that  the  applicant 
thereby  became  a  member  and  entitled  to  a  certificate, 
but  he  was  not  exempt  from  the  operation  and  effect  of 
the  other  by-laws  and  regulations. 

It  is  said,  in  the  next  place,  that  the  by-law  raising 
assessments  would  not  be  binding  upon  the  assured,  be- 
cause he  was  non  compoa  at  the  time,  and  was  not  repre- 
sented at  the  meeting,  and  could  not  be. 

We  think  that,  as  stated,  there  is  nothing  in  this  con- 
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tention.  The  deceased  was  bonnd  by  the  action  of  the 
commandery,  if  it  was  legal  and  reasonable,  whether 
present  or  not,  and  whether  he  was  at  the  time  sane  or  in- 
sane. But  it  is  evident  that  the  deceased  was  repre- 
sented in  the  matter  of  this  insurance  by  his  sons,  who 
managed  the  entire  matter,  even  to  deciding  not  to  pSLj 
the  advanced  rate.     " 

The  controlling,  and  we  may  say  the  only  real,  ques- 
tion of  merit  in  the  case  is,  was  the  increase  in  rates 
unreasonable,  conceding  the  right  under  the  by-laws  to 
raise  the  rates?  If  so,  the  assured  would  not  be  bound 
to  pay  and  continue  a  member,  but  might  withdraw,  and 
sue  for  what  had  already  been  paid,  as  upon  a  breach 
of  contract. 

The  rate  fixed  in  1903  was  |144  for  the  deceased  per 
annum,  or  |72  on  the  |1,000,  upon  a  man  over  eighty 
years  of  age.  It  is  true  this  was  quite  an  advance  over 
the  former  rate  of  f 26  per  |1,000  per  annum ;  but  it  does 
not  appear,  from  the  proof  or  the  findings  of  the  court 
of  chancery  appeals,  that  this  was  an  unreasonable  rate. 
The  expectancy  of  the  assured  may  be  said  to  have  been 
entirely  wiped  out;  and  it  was  in  the  course  of  nature 
but  a  short  time  till  the  policy  would  become  due.  The 
assured  had  carried  insurance  for  a  long  series  of  years 
at  less  than  cost.  He  was  required  to  pay  the  same  rate 
as  all  other  members  in  his  class ;  that  is,  those  of  the 
same  age,  and  holding  the  same  kind  of  policy.  The 
end  aimed  at  by  the  company  was  to  make  each  member 
pay  according  to  the  cost  of  his  insurance;  and,  while 
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this  could  not  be  ascertained  with  mathematical  exact- 
ness, still  this  was  the  object  in  view. 

The  chief  complaint  seems  to  be  that  other  younger 
men  were  not  raised  so  much  in  their  assessments,  and 
some  were  even  reduced ;  but  this  was  the  result  of  mak- 
ing the  basis  of  assessment  the  age  of  the  member  and 
the  estimated  cost  of  his  insurance. 

It  was  evident  that  the  old  plan  was  a  failure,  and  the 
court  of  chancery  appeals  report  that  some  change  in  the 
assessment  plan  was  necessary  to  accomplish  the  objects 
and  purposes  of  the  order  and  to  save  it  from  dissolu- 
tion. 

It  must  be  evident  that  the  younger  men  would  not 
be  burdened  with  the  heavy  cost  of  insurance  upon  the 
older  ones,  and  they  would  not  join  the  order,  and  would 
withdraw,  if  such  a  rule  was  attempted ;  and  this  would 
leave  the  older  men  with  no  one  but  the  old  ones  upon 
whom  to  rely  for  their  protection. 

As  we  view  it,  the  effect  of  this  rule  was  only  to  ac- 
centuate the  disabilities  of  old  age,  after  the  insured  had 
enjoyed  indemnity  for  many  years  at  less  than  cost;  and 
we  cannot  see  that  the  basis  of  assessments  was  unrea- 
sonable, nor  do  we  find  any  proof  or  findings  of  the  court 
of  chancery  appeals  to  that  effect. 

We  know  judicially  that  other  companies,  in  an  effort 
to  avoid  dissolution  and  suspension,  have  adopted  sim- 
ilar plans — some  under  protest,  some  after  suit,  and 
some  with  acquiescence  as  the  best  that  could  be  done. 

The  case  ot 'Reynolds  v.  Royal  Arcanum  (Mass.),  78 


556  TENNESSEE  REPORTS.       [117  Tenn. 

Conner  t.  Qolden  Cross. 

N.  E.,  129,  is  very  similar  to  this  in  some  respects;  and, 
while  we  do  not  wish  to  be  und^erstood  as  approving  that 
case  in  all  respects,  yet  the  closing  sentence  of  that  opin- 
ion is  appropriate  in  this  case,  as  follows : 

'^The  members  who  complain  of  its  action  are  those 
who  have  had  the  benefit  of  insurance  for  themselves 
and  families  for  many  years  at  very  much  less  than  the 
cost  of  their  insurance  to  the  corporation.  They  have 
had  the  good  fortune  to  survive,  and  therefore  their  con- 
tracts have  brought  them  no  money;  but  all  the  time 
they  have  had  the  stipulated  security  against  the  risk 
of  deatih.  If  thgr  are  now  called  upon  to  pay  for  fu- 
ture insurance  no  more  than  it  cost  to  the  corporation, 
they  ought  not  to  think  it  unjust  If  a  party  over 
eighty  years  of  age  should  ask  for  insurance  in  such  a 
company,  such  a  rate  would  not  be  considered  unreason- 
able. But  a  member  who  has  had  indemnity  for  a  long 
term  of  years  at  less  than  cost,  and  has  not  contributed 
to  build  up  any  reserve  fund,  would  have  no  better  status 
to  demand  lower  rates  than  the  new  applicant" 

We  see  no  error  in  the  decree  of  the  court  of  chancery 
appeals,  and  it  is  affirmed,  with  costs. 
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S.  E.  Stamper  et  al.  v.  W.  M,  Vewablb  et  al. 
(Knowville.    September  Term,  1906.) 

1.  ESTOPPEL.    latigrant  must  maintain  consistent  position. 
One  who  has  deliberately  taken  a  particular  position  in  the  course 

of  litigation,  without  mistake  induced  by  the  opposite  party, 
must  act  consistently  therewith  throughout  the  litigation. 

2.  "WTXjL.    Instnunent  may  be.  althougrh  in  form  a  deed. 

An  instrument,  called  a  deed  by  its  maker,  may  be  in  the  form  ot 
a  deed,  and  be  supported  by  a  consideration,  yet  if  it  purports 
to  convey  a  title  which  does  not  arise  until  the  death  of  the 
maker,  it  is  a  will. 

Case  cited  and  approved:     Ellis  y.  Pearson,  104  Tenn.,  598. 

3.  BEEB.    Instrument  is,  when  in  form  of  deed,  reciting  consid- 
eration, and  vests  title  in  praesenti. 

An  instrument  in  the  usual  form  of  a  deed  of  conveyance,  reciting 
that  it  was  executed  in  consideration  of  the  sum  of  one  dol- 
lar and  a  further  consideration  that  the  grantee  will  deed  back 
the  land  to  the  grantor  "when  called  for  so  to  do",  and  purport- 
ing to  vest  title  in  praesenti,  is  a  deed  and  not  a  will. 

4.  SAME.    Contemporaneous   power  of  attorney  to  grantor  to 
collect  rents  for  life  does  not  make  it  a  will. 

And  an  instrument  such  as  that  described  in  headnote  3  Is  a 
deed,  and  not  a  will,  although  contemporaneously  with  the  exe- 
cution of  the  instrument  the  grantee  executed  to  the  grantor 
a  power  of  attorney  authorizing  the  grantor  to  collect  the  rents 
of  the  property  during  the  latter's  life. 

6.    SAME.    May  reserve  right  of  revocation  to  grantor. 
The  grantor  in  a  deed  of   conveyance  may   reserve  to   himself  a 
power  of  revocation  without  thereby  rendering  the  deed  invalid 
or  inoperative. 
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GaseB  cited  and  approved:  Butler's  Case,  2  €olte,  25;  Rlcketts  t. 
LouisYlUe,  etc.,  Ry.  Co.,  91  Ky.,  221. 

6.  SAME.    Same.    Does  not  convert  deed  into  a  will. 

A  power  of  revocation  reserved  to  the  grantor  in  an  Instrument 
conveying  land  does  not  convert  that  which  would  otherwise  be 
a  deed,  into  a  will. 

7.  SAME.    Surrounding  facts   may  be  considered  to  ascertain 
whether  deed  or  will  was  intended. 

In  determining  whether  an  instrument  purporting  to  convey  land 
is  a  deed  or  a  will,  the  court  may  look  to  the  surrounding  fects 
to  aid  in  the  ascertainment  of  the  intent  of  the  parties  at  the 
time  the  instrument  was  executed. 

Cases  cited  and  approved:  Rice  v.  Rice,  68  Ala.,  216;  Tuttle  t. 
Raish  (Iowa),  90  N.  W.,  66;  Klsecker's  Case,  190  Pa.,  476. 

8.  SAME.    Oonveying  estate  on  condition  need  not  reserve  to 
heir  a  right  of  entry  in  case  of  breach. 

In  a  deed  of  conveyance  which  creates  an  estate  in  the  grantee  "on 
condition",  either  precedent  or  subsequent,  it  is  not  necessary 
that  a  right  of  entry  should  be  expressly  reserved  to  the  heir 
of  the  grantor,  in  order  that  such  heir  may  exercise  the*  right 
of  entry  in  case  of  breach  of  the  condition. 

Case  cited  and  approved:  Jackson  v.  Topping,  1  Wend.  (N.  Y.), 
388. 

9.  SAME.    Bight  of  revocation  is  personal  to  grantor,  and  does 
not  create  estate  "on  condition." 

A  deed  of  conveyance  which  grants  a  fee  determinable  only  upon 
the  exercise  by  the  grantor  of  a  power  of  revocation  reserved 
to  her,  does  not  create  an  estate  "on  condition,"  and  such 
right  of  revocation  ie  personal  to  the  grantor,  and  determines 
at  her  death. 

10.  SAME.    Consideration.    Gross  inadequacy  raises  prosnmption 
of  fraud,  when. 

In  a  conveyance  of  land,  the  inadequacy  of  the  consideration  may 
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be  so  gross,  unexplained,  and  coupled  with  facts  inequitable  in 
character  as  to  raise  a  presumption  of  fraud,  and  thereby  avoid 
the  deed. 

Case  cited  and  approved:  Stephens  t.  Ozboume,  107  Tenn.,  572. 

11.  8AMB.  Same.  Inadequacy  ofy  does  not  raise  presumption  of 
fraud,  when. 
Where  it  clearly  appears  that  a  grantor  intelligently  and  delib- 
erately disposed  of  his  property  in  a  manner  to  satisfy  him- 
self, no  presumption  of  fraud  arises  because  of  inadequacy  of 
consideration,  however  great  or  small;  and  there  is  no  reason 
for  interference  by  the  courts. 

Case  cited  and  approved:  Mann  v.  Russey,  101  Tenn.,  696. 


FROM  SULLIVAN. 


Appeal  from  the  Chancery  Court  of  Sullivan  County. 
-Hal  H.  Haynes,  Chancellor. 

CuBTiN,  St.  John  &  Shblton,  for  Stamper  et  al. 

Campbell  &  Bobbn,  for  Venable  et  al. 


Mb.  Chief  Justice  Beabd  delivered  the  opinion  of 
the  Court. 

The  bill  in  this  cause  was  filed  by  complainants,  who, 
with  defendants  (save  Frances  E.  Venable),  are  the 
heirs  of  Minerva  Bays,  to  set  aside  two  deeds  executed 
by  the  latter  on  the  2d  of  March,  1900,  one  of  these  being 
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to  the  defendant  W.  M.  Venable,  conveying  a  tract  of 
land  in  Virginia,  and  the  other  to  the  defendant  Frances 
E.  Venable,  of  a  piece  of  property  lying  in  the  city  of 
Bristol,  in  the  State  of  Tennessea  As  stated  in  the  opin- 
ion of  the  court  of  chancery  appeals:  "The  essential 
grounds  alleged  in  the  bill  for  avoiding  the  deeds  in  ques- 
tion are  that  Mrs.  Bays,  at  the  time  of  their  execution, 
was  of  unsound  mind  and  incapable  of  intelligently 
transacting  business  and  disposing  of  her  property,  and 
that  the  defendant  named  procured  the  execution  of  the 
deeds  by  fraud  and  undue  influence,  without  considera- 
tion." 

As  to  these  two  grounds  that  court  finds  as  facts  **that 
Mrs.  Bays  was  of  sound  mind  when  she  made  and  exe- 
cuted the  deeds  in  question;  that  no  fraud,  deception, 
or  undue  influence  was  practiced  or  exerted  by  the 
grantees  in  question,  or  any  one  acting  in  their  bdialf, 
to  secure  the  making  of  the  deeds;  but  that  she  made 
them,  understanding  the  nature  of  what  she  was  doing, 
and  to  carry  out  her  own  wishes  respecting  her  own 
property." 

Upon  this  finding  a  final  decree  was  rendered  by  jthat 
court,  dismissing  the  bill  of  complainants.  From  this 
decree  an  appeal  was  prayed  to  this  court,  and  the  cause 
is  now  before  us  for  review. 

While  the  appeal  opens  up  the  case,  within  proper  lim- 
itations, as  to  both  these  deeds,  yet  we  find  that  the  pres- 
ent attack  is  confined  altogether  to  the  instrument  under 
which  Mrs.  Venable  takes  the  Bristol  property.  .As  to 
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thiSy  the  complainants  seemed  to  have  changed  their 
ground  of  assault,  and,  while  conceding  that  the  opinion 
of  the  court  of  chancery  appeals  has  estopped  them  from 
further  insistence  on  the  "essential  grounds"  referred 
to,  they  insist  there  are  legal  objections  to  this  deed, 
fatal  to  its  validity,  which  they  now  press  as  a  reason 
for  a  reversal  of  the  decree  of  that  court. 

In  the  first  place,  it  is  said  that  the  instrument  in 
question  is  not  a  deed,  but  is  rather  a  paper  testamen- 
tary in  character. 

It  may  be  observed  that  this  contention  is  against  the 
repeated  recitals  of  complainants'  bill,  in  which  it  is 
characterized  as  a  "deed,''  and  the  whole  controversy  up 
to  the  present  has  gone  upon  the  theory  that  it  was  a 
deed  speaking  in  praesenti,  to  be  avoided,  however,  on 
the  grounds  of  fraud,  undue  influence,  and  incapacity 
on  the  part  of  the  grantor. 

In  this  condition  of  the  record,  there  is  room  for  the 
application  of  the  rule,  stated  by  Mr.  Bigelow  in  his 
work  on  Estoppel  (5th  edition,  p.  603),  "that  a  party 
cannot,  either  in  the  course  of  litigation  or  in  dealing 
m  pai8y  occupy  inconsistent  positions."  Further  treat- 
ing of  the  same  subject,  the  author  (page  717)  uses  the 
following  language :  "If  parties  in  court  were  permitted 
to  assume  inconsistent  positions  in  the  trial  of  their 
causes,  the  usefulness  of  courts  of  justice  would  in  most 
cases  be  paralyzed.  The  coercive  powers  of  the  law, 
available  only  between  those  who  consented  to  its  exer- 
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cise,  could  be  set  at  naught  by  all.  But  the  rights  of  all 
men  are  in  the  keeping  of  the  courts,  and  consistency  of 
proceeding  is  therefore  required  of  all  those  who  come 
in  or  are  brought  before  them.  It  may  accordingly  be 
laid  down  as  a  broad  proposition  that  one,  without  mis- 
take induced  by  the  opposite  party,  who  has  taken  a  par- 
ticular position  deliberately,  in  the  course  of  litigation, 
must  act  consistently  with  it.  One  cannot  play  fast  and 
loose." 

Without  regard  to  the  fact  that  the  complainants  are 
found,  at  the  present  time,  assuming  a  position  incon- 
sistent with  that  taken  in  their  bill,  and  with  the  theory 
urged  by  them  through  all  the  litigation  in  tlie  lower 
courts,  yet,  foregoing  the  rule  and  giving  them  the  heae- 
fit  of  a  hearing  at  this  late  day,  the  question  is,  is  their 
contention  sound? 

The  instrument  is  in  the  form,  and  bears  the  usual 
earmarks,  of  a  deed.  It  opens  with  the  paragraph  in 
these  words:  "This  indenture,  made  the  2d  day  of 
March,  1900,  between  Minerva  Bays,  of  the  town  of  Bris- 
tol, and  State  of  Tennessee,  of  the  first  part,  and  Fran- 
ces E.  Venable,  of  the  county  of  Lee,  of  the  State  of  Vir- 
ginia, of  the  second  part,  witnesseth:  That  said  party 
of  the  first  part,  for  and  in  consideration  of  the  sum  of 
fl.OO  in  hand  paid,  and  a  further  consideration  that 
the  second  party  will  deed  back  to  the  party  of  the  first 
part  when  called  for  so  to  do,  hath  bargained  and  sold, 
and  by  these  presents  doth  grant  and  convey  to  the  said 
party  of  the  second  part,"  etc.    This  is  followed  by  a 
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description  of  the  lands.  This  description  embraces  two 
lots,  and  after  reciting  that  they  are  conveyed,  "with  all 
and  singular,  the  testaments,  hereditaments,  and  all  the 
estate,  title,  and  interest  of  the  said  party  of  the  first 
part  therein,*'  the  instrument  concludes  as  follows: 
"The  said  party  of  the  first  part  will  warrant  and  de- 
fend the  above-granted  premises  in  the  quiet  and  peace- 
able possession  of  the  second  party,  her  heirs  and  as- 
signs, forever." 

While  it  is  tru^  as  is  said  in  the  case  of  Ellis  v.  Pear- 
son, 104  Tenn.,  593,  58  S.  W.,  318,  that  "the  instrument 
may  be  in  the  form  of  a  deed,  it  may  be  supported  by  a 
consideration,  and  by  its  maker  called  a  deed,  yet,  if  it 
purports  to  convey  a  title  which  does  not  arise  until  the 
death  of  the  maker,  it  is  nevertheless  a  will.''  In  other 
words,  it  is  well  settled,  in  this  State  and  elsewhere,  that 
whether  a  deed  or  will  is  to  be  determined  by  the  courts 
under  the  familiar  rules  of  construction,  and  the  fact 
that  the  instrument  is  called  a  deed,  when  in  legal  effect 
it  is  a  will,  will  not  control  in  the  application  of  these 
rules. 

Contemporaneously  with  the  execution  of  this  instru- 
ment, Mrs.  Venable,  the  grantee,  executed  to  Mrs.  Bays 
a  power  of  attorney  authorizing  her  to  collect  and  appro- 
priate the  rents  of  the  property  during  the  latter's  life. 
This  she  did  through  a  real  estate  agent  until  her  death. 
Upon  these  facts,  and  especially  upon  the  phrase  found 
in  the  instrument  itself,  as  follows:  "that  the  second 
party  will  deed  back  to  the  party  of  the  fixst  part  when 
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called  for  so  to  do" — ^the  insistence  is  rested  that  the  in- 
strument is  ambulatory  in  character,  to  take  effect  upon 
the  death  of  the  maker,  and  that^  this  being  so,  it  is  in 
legal  operation  a  will,  and  not  a  deed. 

It  is  clear  from  the  opinion  of  the  court  of  chancery 
appeals  that  while  this  instrument  was  executed  in  its 
present  form,  and  by  its  general  terms  was  operative,  so 
far  as  the  passing  of  the  title  was  concerned,  in  prae- 
senti,  yet  it  was  the  intention  of  the  parties  that  the  ma- 
ker, an  old  lady  then  of  about  seventy-four  years  of  age, 
and  the  aunt  by  marriage  of  the  grantee,  should  have 
the  benefit  of  the  rents  and  profits  of  the  estate  during 
her  life.  It  was  to  accomplish  this  result  that  the  power 
of  attorney  was  given.  In  other  words,  while  the  gran- 
tor parted  with  the  whole  title  to  the  property,  resCTv- 
ing  to  herself  upon  the  face  of  the  deed  only  a  power  of 
revocation,  yet  the  evident  understanding  of  the  parties 
was  that  she  was  to  enjoy  the  usufruct  of  the  estate  dur- 
ing her  life.  If  this  understanding  of  the  parties  had 
been  set  forth  in  the  face  of  the  instrument,  it,  standing 
by  itself,  would  hardly  sustain  the  contention  that  is 
now  made  with  regard  to  it,  resting  in  parol,  as  it  does. 
If  embodied  in  the  instrument,  it  would  have  been  in 
l^al  effect  to  reserve  a  life  estate  in  the  grantor  and 
create  an  estate  in  remainder  in  the  grantee.  That  such 
an  instrument  would  be  legal  and  operative  in  creating 
these  estates  needs  no  citation  of  authority.  The  insis- 
tence, however,  on  this  point  rests  largly  upon  the  power 
of  revocation  or  recall  which  the  grantor  reserved  to  her- 
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self  in  the  phrase  quoted  above.  We  do  not  understand 
that  complainants'  counsel  insist  that  this  right  of  revo- 
cation was  the  injection  of  a  fatal  vice  in  the  instru- 
ment; for,  if  madCy  it  could  not  be  maintained.  As  early 
as  Butler^s  Case,  2  Coke,  25,  it  was  held  that  grants  may 
be  revoked  by  virtue  of  a  power  expressly  reserved  iii 
the  deed.  Ricketts  v.  Louisville,  etc.,  RoAlwa/y  Co.,  91 
Ky.,  221,  15  S.  W.,  182,  34  Am.  St  Bep.,  176,  11  L.  B. 
A.,  422 ;  1  Jones,  I^aw  of  Eeal  Property,  section  666.  But 
it  is  urged  that  the  effect  of  this  clause  is  to  convert 
this  instrument,  which  would  otherwise  be  a  deed,  into 
one  testamentary  in  character. 

That  the  parties  to  this  transaction  did  not  so 
understand  it  is  clear.  Looking  to  the  surrounding 
facts,  as  we  may  do,  in  its  construction  {Rice  v.  Rice, 
68  Ala.,  216;  Tuttle  v.  Raish  [Iowa],  90  N.  W.,  66;  Kis- 
eckers  Case,  190  Pa.,  476,  42  AtL,  886),  with  a  view  of 
aiding  in  the  ascertainment  of  the  intent  of  the  parties, 
it  is  evident  they  did  not  take  this  paper  to  be  a  will. 
For  immediately  upon  its  execution,  believing  that  it 
passed  the  whole  title  to  the  grantee,  in  order  that  the 
grantor  might  have  the  usufruct  of  the  property  during 
her  life,  the  power  of  attorney  referred  to  was  executed 
by  the  grantee. 

We  are  satisfied  that  the  contention  of  complainants 
on  this  point  is  unsound,  and  that  the  instrument  is — 
what  the  parties  intended  that  it  should  be — a  grant 
in  fee  with  a  power  of  revocation  alone  reserved.  We 
have  examined  the  authorities  relied  on  by  the  counsel 
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for  coniplainaiits  on  this  point,  and  we  find  in  no  one 
of  them  a  contrary  opinion  expressed.  All  of  the  cases 
relied  npon  involve  instruments  in  which  there  was  a 
more  or  less  clear  expression  that  the  grantee  was  not 
to  take  interest  or  estate  in  the  property  embraced  there- 
in, until  after  the  death  of  the  grantor.  This  being  so, 
it  is  well  settled  that  these  instruments  were  testament- 
ary in  character. 

But  it  is  further  insisted  that,  if  the  power  of  revoca- 
tion reserved  in  this  instrument  did  not  convert  it  into 
a  will,  yet,  though  not  named,  complainants,  as  heirs 
of  the  grantor,  may  exercise  this  right  in  the  room  and 
stead  of  this  ancestor.  If  this  instrument  had  created 
an  estate  on  condition,  either  precedent,  or  subsequent, 
this  insistence  would  be  sound;  for  it  seems  to  be  set- 
tled that  in  such  case  it  is  unnecessary  that  the  heir  of 
the  grantor  should  be  expressly  named,  or  that  there 
should  be  reserved  to  him  a  right  of  entry,  in  order  to 
his  exercise  of  the  same  in  case  of  breach  of  the  condi- 
tion. 2  Washburn  on  Real  Property,  *p.  452;  Jackson 
V.  Topping,  1  Wend.  (N.  T.),  388,  19  Am.  Dec,  515. 

But  we  do  not  understand  that  the  estate,  in  question 
was  one  on  condition.  Such  an  estate  is  defined  to  be 
one  which  may  be  created,  enlarged,  or  defeated  by  the 
happening  or  not  happening  of  some  contingent  event 
2  Washburn  on  Real  Property,  *p.  455.  In  other  words^ 
it  is  an  estate,  the  continuance  or  discontinuance  of 
which  rests  upon  the  performance  or  nonperformance  of 
some  act  which  precedes  the  vestiture  of  the  estate,  or 
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maj'  be  availed  of,  to  its  destruction,  after  vestiture. 
But,  whether  one  or  the  other,  it  is  an  act  to  be  per- 
formed or  avoided  by  the  party  into  whom  the  title  has 
passed  by  grant  or  devise.  Bather,  we  think,  the  estate 
here  granted  was  a  fee  determinable  only  upon  the  gran- 
tor exercising  the  right  of  revocation  reserved  to  her. 
This  right,  we  think,  was  clearly  personal  to  the  grantor, 
and,  she  having,  died  without  its  exercise,  the  right  died 
with  her.  She  granted  the  whole  estate,  thus  indicating 
her  purpose  that  the  grantee,  chosen  by  her,  should  enjoy 
it  to  the  full  extent,  save  alone  that  she,  the  grantor, 
might  at  some  time  see  proper  to  recall  this  title.  There 
is  nothing  in  the  instrument  indicating  that  her  heirs 
should  perform  this  act  of  revocation  should  she  fail  to 
do  so.  We  are  satisfied  that  there  is  no  principle  of  law 
that  substitutes  the  complainants  to  the  right  of  Mrs. 
Bays  in  this  regard. 

But  it  is  also  said  that,  even  if  it  was  a  deed,  it  was 
void  for  want  of  consideration.  Whether  there  was  a 
consideration  or  not,  yet,  as  the  court  of  chancery  ap- 
peals find  that  Mrs.  Bays  at  the  time  she  executed  the 
deed  was  of  sound  mind,  "that  she  knew  what  she  was 
doing,  that  she  knew  her  property  and  what  she  wanted 
to  do  with  it,  .  .  .  and  that  she  disposed  of  it  in  the 
w^ay  she  desired  it  to  go,"  the  lack  of  consideration  can- 
not be  used  by  the  complainants  to  defeat  this  instru- 
ment. While  there  are  cases  which  hold  that  inadequacy 
may  be  so  gross,  unexplained,  or  coupled  with  facts  in- 
equitable in  character  {8teph€)is  v.  Ozhourne,  107  Tenn., 
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572,  64  S.  W.,  902,  89  Am.  St.  Rep.,  957),  as  to  raise  the 
presumption  of  fraud,  so  as  to  avoid  the  instrument,  this 
presumption  of  fraud  will  never  prevail  where  it  ia 
clearly  shown  that  the  grantor  intelligently  and  deliber- 
ately disposes  of  his  property  in  a  manner  to  satisfy  him- 
self. As  is  said  by  Mr.  Pomeroy,  in  note  3,  section  927, 
vol.  2,  in  his  work  on  Equity  and  Jurisprudence:  "When- 
ever it  appears  that  the  parties  have  knowingly  ajid  de- 
liberately fixed  upon  any  price,  however  great  or  how- 
ever small,  there  is  no  occasion  nor  reason  for  interference 
by  courts;  for  owners  have  a  right  to  sell  property  for 
what  they  please,  and  buyers  have  a  right  to  pay  what 
they  please."  We  are  aware  of  no  case  in  our  books  which 
controverts  this  proposition,  while  its  soundness  is  ex- 
pressly recognized  in  Mann  v.  Russey,  101  Tenn.,  596,  49 
S.  W.,  835,  and  Talbott  v.  Manard,  106  Tenn.,  60,  59  S. 
W.,  340. 

Finding  that  the  court  of  chancery  appeals  have  de- 
termined the  issues  of  fact  against  the  complainants,  the 
door  of  relief  in  this  respect  is  closed  against  them.  Nor 
are  we  able  to  discover  in  the  propositions  of  law  urged 
upon  us  any  ground  upon  which  this  court  can  reverse 
the  decree  of  tliat  court,  and  let  them  in  to  the  enjoyment 
of  the  property  in  question. 

It  follows  that  the  decree  of  the  court  of  chancery  ap- 
peals, in  dismissing  the  bill^  must  be  aJB^med. 
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Mayor  and  Aldsbmbn  of  Chattanooga  t;.  Scott 

Raulston. 

(Knoxville.    September  Term,  1906.) 

1.  TAXATIOK.  Status  ol  property  for,  fixed  as  of  January  tenth 
of  each  year,  when. 

Under  a  general  assecwment  act  providing  for  the  asseBsmenl  of 
all  property  for  State,  county  and  municipal  purposes  against 
the  person  owning  the  property  on  a  designated  date  (January 
tenth),  and  declaring  that  a  lien  exists  from  such  date  in  each 
year  for  the  taxes  of  that  year,  the  status  of  all  real  estate,  for 
purposes  of  taxation,  whether  State,  coiinty  or  municipal,  is 
fixed  as  of  the  date  designated  in  the  statute,  and  whatever  is 
taxable  on  that  date  has  its  status  fixed  for  the  ensuing  year. 

Acts  cited  and  construed:  1903,  ch.  258. 

9.  MUHIOIPAL  00BP0SATI0N8.  Must  have  legislatiTe  au- 
thority to  levy  taxes,  and  can  only  tax  accordingly. 
When  a  municipal  corporation  assumes  to  tax  proi>erty,  it  must 
have  legislative  authority  to  Justify  its  action;  and  it  can  only 
tax  at  the  time  and  in  the  manner  that  the  State  in  its  wisdom 
has  seen  proper  to  permit 

Case  cited  and  approved:     Memphis  v.  Bing,  94  Tenn.,  644. 

8.  TAXATION  BT  MUNICIPAL  C0BP0RATI0N8.  Real  es- 
tate, to  be  taxable  for  municipal  purposes,  must  be  within  the 
corporate  limits  on  the  date  fixing  the  status  of  property  for 
taxation*  Case  in  judgment. 
After  the  date  fixing  the  status  of  property  for  the  year  1905,  that 
is,  in  May,  1905,  certain  territory  was  annexed  to  the  city  of 
Chattanooga  as  the  ninth  ward  of  said  city,  after  which  the 
municipal  council  passed  an  ordinance  providing  revenue  for 
the  ensuing  fiscal  year  beginning  October  1,  1905,  and  ending 
September  20,  1906,  by  applying  a  given  tax  rate  to  the  assess- 
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ment  made  by  the  county  assessor  for  1905.  Held:  Real  estate 
within  said  territory  so  annexed  was  not,  in  the  absence  of 
special  statutory  authority,  subject  to  taxation  for  municipal 
purposes  for  the  year  1905. 

Acts  cited  and  construed:  1903,  ch.  258. 

Cases  cited  and  approved:  Lexington  v.  Wilkerson.  Jackson.  MS., 
1893;  Austin  v.  Butler  (Tex.  Cir.  App.),  40  S.  W.,  340;  Harman 
T.  New  Marlborough,  63  Mass.,  525. 

4.    SAKE.    Same.    Question  reserved  and  not  decided. 
Whether  the  legislature  may  confer  power  upon  a  municipality  to 
fix  the  tax  year  at  a  date  different  from  that  fixed  by  the  gen- 
eral law. 


FROM  HAMILTON. 


Appeal  from  the  Circuit  Court  of  Hamilton  County. — 
M.  M.  Allison,  Judge. 

William  L.  Fbierson  and  George  W.  Chamleb,  for 
Chattanooga. 

BEOWN  &  SpURLOCK^  PRITCHARD  &  SiZER,  S.  L.  BODDT 

and  John  C.  Benson,  for  Raulston. 


Mr.  Justice    Wilkes  delivered   the  opinion  of   the 
Court. 

This  is  an  action  by  the  city  of  Chattanooga  to  recover 
taxes  on  property  in  the  ninth  ward  of  that  city,  under 
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a  levy  made  by  the  mayor  and  aldermen  for  the  year  be- 
ginning October  1, 1905,  and  ending  September  30, 1906. 
The  trial  judge  was  of  opinion  that  the  defendant's  prop- 
erty was  not  liaMe,  and  the  plaintiff  has  appealed. 

The  case  was  heard  in  the  court  below  upon  an  agreed 
statement  of  facts,  in  substance,  so  far  as  necessary  to 
be  stated,, as  follows: 

On  the  16th  of  May,"  1905,  the  ninth  ward  was  annexed 
to  the  city  of  Chattanooga,  in  which  was  situated  the 
property  in  controversy.  This  was  done  under  a  legis- 
lative enactment,  and  under  an  election  held  to  deter- 
mine the  question  of  annexation ;  and  in  accordance  with 
the  act  of  the  legislature,  one  alderman  and  two  council- 
men  were  elected  and  qualified  to  represent  the  new 
ward  in  the  general  council,  the  legislative  body  of  the 
city.  The  general  council  passed  an  ordinance  to  pro- 
vide revenue  for  the  ensuing  year;  the  alderman  and 
councilmen  from  the  ninth  ward  being  present  and  par- 
ticipating. 

The  first  section  of  the  ordinance  is  in  these  words: 
"Be  it  ordained  by  the  general  council  of  the  city  of 
Chattanooga,  Tennessee,  that  the  tax  levy  on  real  and 
personal  property  in  the  city  of  Chattanooga,  Tennessee, 
on  the  assessment  made  by  the  county  assessor  for  the 
years  1904  and  1905  be  and  the  same  is  hereby  fixed  for 
the  fiscal  year  beginning  October  1,  1905,  and  endiog 
September  20,  1906,  at  |1.65  on  the  |100  of  valuation. 

The  second  section  apportions  the  revenue  to  be  de- 
rived from  this  and  other  sources  among  the  various  de- 
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partments  of  the  city  government  to  defray  the  expenses 
fop  the  year  beginning  October  1,  1905. 

It  was  intended  by  the  general  council  to  levy  this  tax 
upon  property  in  the  ninth  ward^  as  well  as  upon  that  in 
the  other  eight  wards. 

The  charter  of  the  city  confers  the  power  to  levy  and 
collect  taxes  upon  all  property  taxable  for  State  pur- 
poseSy  and  the  annual  levy  is  required  to  be  based  on 
estimates  of  the  amount  required  for  the  various  depart- 
ments for  the  ensuing  year.  These  taxes  are  imposed 
upon  the  value  of  the  property  as  made  by  theassessment 
for  State  and  county  purposes  by  the  county  assessor  of 
Hamilton  county. 

The  question  involved  in  the  case  may  be  stated  to  be 
whether  property  annexed  to  a  municipal  corporation 
after  the  10th  of  January  of  a  given  year  is  subject  to  a 
tax  levy  made  during  the  same  year,  but  subsequent  to 
the  annexation,  and  to  defray  municipal  expenses  for  the 
year  beginning  after  the  annexation. 

It  is  said  on  behalf  of  the  city  that  there  is  a  distinc- 
tion between  a  tax  assessment  and  the  tax  levy,  and  that, 
while  it  does  not  claim  the  right  to  make  an  assessment 
as  of  any  other  date  than  the  10th  of  January,  still  it 
has  the  right  to  levy  a  tax  at  any  time  during  the  year 
upon  the  property  then  within  the  corporate  limits,  upon 
the  assessment  fixed  for  State  purposes,  on  the  10th  of 
Januarv. 

The  State  assessment  act  of  1903  (Acts  1903,  p.  632, 
c.  258)  provides  for  an  assessment  of  all  property  for 
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State,  county,  and  municipal  purposes  for  the  year  1904 
ajid  every  second  year  thereafter,  the  assessment  to  be 
against  the  person  owning  the  property  on  the  10th  of 
January,  and  according  to  the  value  on  that  day;  and 
this  assessment  remains  the  basis  or  all  taxation  to  be 
made  during  the  two^ears  thereafter,  except  where  im- 
provements are  made,  and  where  there  is  a  change  in 
ownership — ^but  in  the  latter  case  the  valuation  is  to  re- 
main the  same. 

The  act  declares,  also,  that  a  lien  exists  from  the  10th 
of  January  of  each  and  every  year  for  the  taxes  of  that 
year.  These  taxes  become  due  on  the  first  Monday  in 
October,  in  each  year,  and  delinquent  upon  the  1st  of 
March  of  the  following  year. 

There  is  no  express  requirement  when  taxes  for  a 
municipal  corporation  shall  be  levied. 

It  is  conceded  that  property  not  in  existence  on  the 
10th  of  January  of  any  given  year  is  not  subject  to 
taxation  during  that  year ;  but  it  is  denied  that  a  levy 
may  not  be  made  upon  property  in  existence  on  the  10th 
of  January  at  a  subsequent  date,  and  that  the  true  lim- 
itation is  that  all  property  may  be  taxed  for  municipal 
purposes  which  are  within  the  corporate  limits  when  the 
lew  is  made.  And  it  is  said  that  if  no  tax  can  be  levied, 
except  upon  property  within  the  corporate  limits  on  the 
10th  of  January,  then  that  it  must  follow  that  no  taxes 
can  be  levied  by  any  new  municipal  corporation  created 
after  the  10th  of  January,  nor  upon  any  territory  an- 
nexed to  an  old  corporation  after  that  date  until  the  10th 
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of  the  succeeding  January,  and  that  the  consequence 
would  be  that  the  new  corporation  or  annexed  territory, 
if  called  into  existence  after  that  date,  would  be  power- 
less to  raise  any  revenue  until  after  the  succeeding  10th 
of  January. 

It  is  insisted  on  behalf  of  the  taxpayer  that  the  prop- 
erty could  not  be  taxed,  unless  it  was  within  the  cor- 
porate limits  on  the  10th  of  January,  and,  in  addition, 
that  the  levy  made  by  the  city,  if  made  at  a  time  differ- 
ent from  the  10th  of  January,  would  not  run  in  accord- 
ance with  the  assessment  upon  which  it  is  based — for 
instance,  it  would  not  run  from  the  10th  of  January, 
1905,  as  required  by  law,  to  the  10th  of  January,  1906, 
but  from  October  1,  1905,  to  September  30,  1906,  a 
period  of  time  for  which  there  was  no  corresponding 
assessment  of  any  character. 

We  are  of  opinion  that  the  status  of  all  real  estate, 
for  purposes  of  taxation,  whether  State,  county,  or  mu- 
nicipal, is,  under  our  general  law,  fixed  as  of  the  date 
of  the  10th  of  January  of  each  year,  and  whatever  is 
taxable  of  that  date  has  its  statiis  fixed  for  the  ensuing 
year. 

If  the  property  is  subject  to  municipal  taxation  at 
that  date,  it  will  remain  subject  to  such  taxation  until 
the  succeeding  date  for  assessment,  no  matter  though  it 
may  be  detached  from  the  municipality  between  those 
dates;  in  other  words,  real  estate,  to  be  taxable  for 
municipal  purposes,  must  be  within  the  corporate  limits 
upon  the  10th  of  January,  and,  if  within  the  corporate 
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limits,  it  is  subject  to  such  taxation,  and  will  remain 
subject  to  taxation,  and  the  municipal  taxes  will  be  a 
lien  upon  it,  even  though  subsequent  to  that  date,  and 
before  the  next  period  of  assessment,  it  may  be  detached 
from  or  put  outside  of  such  corporation. 

In  the  case  of  City  of  Austm  v.  Butler  (Tex.  Civ. 
App.)  reported  in  40  S.  W.,  340,  the  facts  of  the  case 
were  that  the  defendant's  property  was  outside  the  cily 
limits,  but  about  the  1st  of  May  the  limits  of  the  city 
of  Austin  were  extended  so  as  to  take  in  said  property. 
It  was  thereupon  assessed  for  taxes  in  October  of  that 
year,  and  the  supreme  court  of  Texas  said :  "Upon  these 
facts,  the  court  concludes  that,  as  said  property  was  not 
situated  in  the  city  of  Austin  on  January  1, 1891,  it  was 
not  subject  to  taxation  for  that  year.'' 

In  the  case  of  Harman  v.  Inhahitanta  of  New  Marl- 
horough,  63  Mass.,  525,  it  appeared  that  under  the  laws 
of  Massachusetts  all  real  estate  was  to  be  assessed  to 
the  person  who  was  the  owner,  or  in  i)Ossession,  on  the 
1st  of  May  in  any  given  year.  The  plaintiff  was  an 
inhabitant  of  the  town  on  the  1st  day  of  May,  1851, 
and  as  such  the  court  held  that  he  was  lawfully  assessed 
there,  and  that  his  legal  obligation  was  fixed  on  that 
day,  and  that  the  transfer  of  a  part  of  New  Marlborough 
to  Monterey  on  the  24th  of  that  month  did  not  affect 
his  existing  legal  liability ;  that  his  person  and  property, 
on  the  1st  day  of  May,  were  property  taxable  in  New 
Marlborough,  and  there  alone;  and  that  the  tax  which 
he  paid  to  the  town  of  Monterey  for  the  same  year  was 
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levied  unlawfully,  imid  by  him  in  his  own  wrong,  and 
did  not  operate  to  divest  the  right  of  the  town  of  New 
Marlborough. 

A  similar  doctrine  has  been  laid  down  in  this  State 
in  the  unreported  case  of  Mayor  &  Aldermen  of  hexing- 
ton  V.  Wilkersofi,  in  which  it  was  said:  "We  think  it 
evident  that  a  tax  cannot  be  assessed  for  corporation 
purposes  upon  real  estate,  not  included  in  the  corporate 
limits  on  the  10th  of  January,  of  the  year  in  which  the 
assessment  was  made ;  and  a  municipal  corporation  can- 
not fix  a  date  different  from  that  prescribed  by  the 
State  for  State  and  countv  taxes  for  the  assessment  of 
municipal  taxes,  but  property  for  purposes  of  municipal 
taxation  must  be  assessed  as  it  is  owned  on  the  10th  of 
January  in  each  year." 

To  hold  ditferently  will  be  to  allow  each  municipal 
corporation  to  fix  its  own  tax  year,  and  will  lead  to  end- 
less confusion. 

It  is  true  that  the  rule  which  w^e  have  laid  down  may 
result  in  inconvenience  in  some  cases;  but  this  can  be 
obviated  by  fixing  the  date  of  incorporation,  or  annexa- 
tion, at  such  time  as  will  bring  the  territory  subject 
to  taxation  at  the  time  prescribed  for  State  and  county 
purposes. 

We  do  not  mean  to  hold  that  the  legislature  may  not 
confer  power  upon  a  municipality  to  fix  the  tax  year  at 
dates  different  from  those  fixed  by  the  general  law.  That 
question  is  not  involved  in  this  case,  as  the  ordinance 
of  the  city  in  this  case  was  not  authorized  by  any  direct 
,  legislative  authority. 
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Taxes  are  a  debt  and  a  lien  from  the  date  of  their 
assessment  under  the  general  law;  and  it  is  necessary 
for  the  creation  or  existence  of  a  debt  or  lien  that  there 
should  be  in  existence,  not  only  a  debtor  and  property 
upon  which  the  charge  or  lien  should  rest,  but  also  some 
person,  viz.,  a  corporate  entity,  entitled  at  that  particu- 
lar time  to  claim  the  debt  and  to  enforce  the  lien.  In 
other  words,  there  must  not  only  be  a  debtor  and  owner 
of  the  property  on  the  10th  of  January,  but  a  person  in 
existence  at  that  time  lawfully  entitled  to  such  debt 
or  lien. 

We  are  of  opinion,  therefore,  that  the  ordinance  in 
this  case  was  not  authorized  by  the  general  law,  nor 
by  any  special  legislative  enactment,  and  not  in  accord- 
ance with  any  authority  conferred  by  the  legislature; 
and  no  intendment  or  extension  of  power  beyond  what 
clearly  appears  from  the  grant  of  authority,  or  necces- 
sarily  arises  by  implication  from  the  language  used  in 
the  grant,  can  be  indulged. 

The  city,  therefore,  when  it  assumes  to  tax,  must  be 
able  to  show  a  legislative  warrant  to  justify  its  action ; 
and  it  can  only  tax  at  the  time  and  in  the  manner  that 
the  State  in  its  wisdom  has  seen  proper  to  permit. 
Cooley  on  Taxation  (2d  Ed.),  pp.  266-268,  276-277;  2 
Dillon  on  Municipal  Corporations,  sees.  763-769;  Mem- 
phis V.  Bing,  94  Tenn.,  664,  30  S.  W.,  745. 

The  judgment  of  the  court  below  is  therefore  affirmed, 
with  costs. 

117  Tenn— 37 
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Fred  D.  Blackman  v.  United  States  Casuai/ty  Co. 

et  ah 

{Knoxville.     September  Term,  1906.) 

1.  HEALTH  IN8UBAN0E.  Applicant's  inaccurate  statement 
as  to  obscure  or  undeveloped  disease  will  not  forfeit  policy, 
when. 

In  an  application  for  a  health  insurance  policy  against  loss  of 
time  by  reason  of  sickness,  an  inaccurate  statement  as  to  a 
matter  of  opinion  merely,  as  a  statement  concerning  the  appli- 
cant's bodily  condition  with  respect  to  obscure  or  undeveloped 
disease,  will  not  cause  a  forfeiture  of  the  insurance,  if  such 
statement  was  made  honestly  and  without  any  reason  to  be- 
lieve  that  it  was  false  or  a  misrepresentation,  and  after  the 
exercise  of  due  diligence  to  learn  the  truth  of  the  matter  so  rep- 
resented.    {PosU  pp.  580-586.) 

Cases  cited  and  approved:  Boyd  v.  Insurance  Co.,  90  Tenn.,  212; 
Knights  of  Pythias  v.  Rosenfeld,  92  Tenn.,  508;  Insurance  Co. 
V.  Lauderdale,  94  Tenn.,  642;  Rand  v.  Society,  97  Tenn.,  291;  K. 
of  P.  V.  Cogbill,  99  Tenn.,  28;  Knights  of  Honor  v.  Dickson,  102 
Tenn.,  255;  Woodward  v.  Insurance  Co.,  104  Tenn.,  49,  52-54; 
Society  V.  Ford,  104  Tenn.,  533. 

2.  SAME.    Same.    Case  in  judgment. 

Applicant's  statement,  in  an  application  for  a  health  insurance 
policy  against  loss  of  time  caused  by  nephritis  and  certain  other 
named  diseases,  that  he  had  not  consulted  a  physician  or  taken 
treatment  during  the  last  two  years,  except  for  bad  cold  the  pre- 
vious week,  and  that  he  had  recovered,  is  as  to  a  matter  of  mere 
opinion,  and  will  not  forfeit  the  policy,  where  it  does  not  ap- 
pear that  he  knew  better,  though  the  proof  shows  that  he  was 
then  entering  on  the  first  stages  of  nephritis.  {Post,  pp.  580- 
586.) 
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8.  SAKE.  Votioe  of  sickneM  is  a  condition  precedent  to  right  of 
recovery  under  the  policy,  when. 
In  a  health  Insurance  policy  against  loss  of  time  by  reason  of 
certain  diseases  insuring  "subject  to  the  provisions,  conditions, 
definitions,  and  limits"  in  the  policy,  a  clause  providing  that 
"failure  of  the  insured  to  comply  with  any  provision  or  condi- 
tion herein  shall  forfeit  all  rights  to  indemnity,"  refers  to 
and  embraces  within  its  terms  the  provision  or  condition  of  the 
policy  requiring  written  notice  of  any  disease  Insured  against 
to  be  given  to  the  insured  within  ten  days  after  Its  contraction, 
and  makes  the  notice  a  condition  precedent  to  the  right  of  re- 
covery, and  a  failure  to  give  the  notice  operates  to  forfeit  all 
claims  for  such  sickness.     {Post,  pp.  587-594.) 

Acts  cited  and  construed:     1895,  ch.  160,  sec.  22. 

Cases  cited  and  construed:  Thornton  v.  Insurance  Co.,  116  Ga., 
121;  Insurance  Co.  v.  Thornton,  119  Ga.,  455;  Meech  v.  Society, 
63  N.  T.  Supp.,  1008,  50  App.  Div.,  144;  Martin  v.  Association, 
61  Hun,  487,  16  N.  Y.  Supp.,  279. 

Case  cited  and  distinguished:  Insurance  Co.  v.  Whi taker,  112 
Tenn.,  151,  167. 


FROM  HAMILTON. 


Appeal  from  the  Chancery  Court  of  Hamilton  County. 
-T.  M.  McCoNNBLL,  Chancellor. 

Clift  &  CooKB,  for  Blackman. 

Watkins  &  Thompson,  for  Casualty  Company  et  al. 
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Mb.  Justice  Neil  delivered  the  opinion  of  the  Court 

This  action  was  brought  in  the  chancery  court  of 
Hamilton  county  to  recover  upon  a  policy  of  insurance 
against  loss  of  time  by  reason  of  illness  arising  from 
a  certain  disease  mentioned  in  the  policy.  The  suit  was 
instituted  by  the  insured,  but  he  died  during  the  progress 
of  the  cause,  and  action  was  revived  in  the  name  of  its 
widow,  who  is  the  present  complainant.  A  decree  was 
entered  in  the  court  below  for  the  amount  claimed,  and 
appeal  was  prayed  and  prosecuted  to  this  court. 

The  policy  is  as  follows : 

**In  consideration  of  twenty-two  and  ^  dollars 
premium,  and  the  warranties  and  agreements  in 
the  application  for  this  policy,  which  application 
is  hereby  made  a  part  thereof,  the  United  States 
Casualty  Company,  herein  called  the  company,  insures, 
subject  to  the  provisions,  conditions,  and  limits  herein, 
Fred  D.  Blackman,  of  Chattanooga,  Tennessee,  by  occu- 
pation a  traveling  passenger  agent,  herein  called  the  in- 
sured, for  one  year  beginning  at  noon,  standard  time,  on 
the  first  day  of  April,  1903,  against  loss  of  time,  but  not 
death,  caused  exclusively  and  directly  by  any  of  the 
following  diseases:     ... 

"Nephritis — inflammation  of  the  kidneys,  character- 
ized by  fever,  scanty,  high-colored  urine,  and  thirst. 
•     .     • 

"Provided  such  disease  is  contracted  not  earlier  than 
fifteen  days  after  this  policy  takes  effect  and,  indepen- 
dently of  any  and  all  other  causes,  renders  the  insured 
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wholly  and  continuously  unable  to  transact  each  and 
every  part  of  the  duties  pertaining  to  the  occupation 
above  described  and  necessitates  continuous  confinement 
indoors  and  treatment  by  a  r^ularly  qualified  phy- 
sician; and  provided  written  notice  of  such  disease  be 
given  to  the  home  office  of  the  company  within  ten  days 
of  its  contraction, 

"In  the  sum  of  thirty  and  ^  dollars  per  week, 
during  the  period  of  such  disability  and  confinement, 
not  to  exceed  fifty-two  consecutive  weeks. 

"When  claim  is  made,  proof  under  oath  shall  be  fur- 
nished to  the  home  office  of  the  company  on  its  forms 
within  two  weeks  after  the  termination  of  disability. 
Forms  may  be  had  upon  written  request  to  the  home  of- 
fice of  the  company.  The  company  shall  not  be  held  to 
have  waived  any  rights  by  the  delivery  of  such  forms, 
nor  by  the  receipt  or  retention  of  any  proof  or  evidence, 
valid  claims  are  payable  immediately  on  receipt  of  proof. 

"The  company  shall  have  the  right  and  opportunity 
to  examine  the  insured's  person  and  body  when  and  so 
often  as  it  may  require. 

"This  policy  does  not  cover  loss  caused  or  contributed 
to,  primarily  or  secondarily,  directly  or  remotely,  by  bod- 
ily injury,  voluntai*y  or  unnecessary  exposure  to  con- 
tagion or  infection,  complication  with  or  resulting  from 
any  disease  not  specified  herein,  disease  contracted  dur- 
ing or  resulting  from  military  or  naval  service,  or  while 
tlie  insured  is  outside  the  United  States,  nor  any  person 
under  eighteen  or  over  sixty  years  of  age. 
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"The  issue  of  this  policy  cancels  any  prior  health  pol- 
icy issued  by  the  company  to  the  insured.  This  policy 
shall  not  be  in  force  while  the  premium  remains  on- 
paid. 

"The  company  may  cancel  this  policy  by  mailing  no- 
tice to  the  insured's  address  appearing  on  the  company's 
records  with  its  check  for  the  unearned  part  of  the  pre- 
mium. 

"If  at  the  time  of  such  loss  the  insured's  maximum 
weekly  indemnity  health  insurance  exceeds  his  weekly 
earnings  from  the  occupation  described  herein,  the  lia- 
bility shall  be  such  proportion  of  the  weekly  indemnity 
named  herein  as  such  weekly  earnings  bear  to  such 
maximum  insurance. 

"If  the  insured  shall  claim  indemnity  under  any  acci- 
dent insurance  policy  or  certificate,  he  shall  not  be 
entitled  to  indemnity  hereunder  for  the  same  or  con- 
current loss. 

"Fraud,  misrepresentation,  or  concealment  concerning 
this  insurance  or  any  claim  hereunder  shall  void  this 
policy. 

"No  proceeding  shall  be  brought,  unless  commenced 
within  three  months  from  the  time  required  for  proof 
of  loss  to  be  furnished. 

"Any  premium  due  the  insured  shall  be  returned  on 
demand. 

"Failure  of  the  insured  to  comply  with  any  provision 
or  condition  herein  shall  forfeit  all  rights  to  indemnity. 

"No  agent  has  authority  to  change  this  policy  or 
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waive  any  provision,  condition,  definition,  or  limit  here- 
in, and  any  notice  to  an  agent  or  any  knowledge  by  him 
shall  not  be  held  to  effect  a  change  or  a  waiver  of  any- 
thing herein.  No  assignment  or  renewal  of  or  change  in 
this  policy  and  no  waiver  of  its  provisions,  conditions, 
definitions,  or  limits  shall  be  valid  unless  agreed  to  in 
writing  by  the  secretary  or  assistant  secretary  of  the 
company. 

"In  witness  wbereof,  the  United  States  Casualty  Com- 
pany has  caused  this  policy  to  be  signed  by  its  president 
and  secretary  on  the  day  above  written,  but  it  shall 
not  be  in  force  until  countersigned  by  a  duly  authorized 
representative  of  the  company.'' 

The  application  contained  the  following : 

"I  hereby  apply  for  a  health  insurance  policy  to  be 
based  on  the  following  statements  which  I  warrant  to 
be  complete  and  true." 

After  stating  his  name,  his  weighty  height,  his  ad- 
dress, and  his  occupation,  and  that  his  weekly  earnings 
were  in  excess  of  the  maximum  weekly^indemnity  named 
in  all  the  health  and  benefit  policies  held  by  him,  he 
states : 

"I  have  no  health,  accident,  or  benefit  insurance,  and 
I  have  never  had  any  application  for  insurance  declined 
or  acceptance  postponed,  and  no  company,  association, 
or  order,  has  ever  canceled  or  refused  to  renew  a  policy 
or  certificate  for  me.  I  have  no  application  for  health, 
accident,  benefit,  or  life  insurance  pending. 

"I  am  in  full  possession  of  all  senses  and  bodily  mem- 
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bers.  Free  from  any  intemperate  habits^  local,  constita- 
tional,  functional,  or  organic  diseases,  mental  or  physical 
disorder,  defect,  deformity,  impairment,  or  infirmity.  I 
have  not  been  exposed  during  the  past  fifteen  days  to 
any  contagious  or  infectious  diseases,  and  I  have  not 
consulted  a  physician,  or  taken  treatment  during  the 
last  two  years,  except  as  follows:  Was  treated  for  bad 
cold  last  week,  but  have  recovered. 

^'I  agree  that  the  insurance  shall  not  take  effect  until 
this  application  is  accepted  by  the  company  at  its  home 
office  in  the  city  of  New  York,  and  the  premium  has  been 
paid. 

"I  agree  to  accept  the  policy  subject  to  all  its  pro- 
visions, conditions,  definitions,  and  limits,  and  I  agree 
that  the  company  shall  not  be  bound  by  statements  made 
to  or  knowledge  acquired  by  agents  or  brokers,  in  writ- 
ing in  this  application." 

We  shall  consider  the  questions  made  in  the  order  of 
time  in  which  they  were  presented  in  the  course  of 
events. 

1.  The  question  made  on  the  application. 

2.  That  concerning  the  fifteen  day  clause. 

3.  That  upon  the  notice. 

4.  That  as  to  the  amount  of  the  recovery. 

The  facts  applicable  to  the  first  question  as  found 
by  the  court  of  chancery  appeals  are  as  follows : 

That  court  says  in  its  opinion  on  this  subject  the 
following:  "Dr.  M'cQuillain,  the  witness  of  complain- 
ant, testifies  that  on  March  27,  three  days  before  this 
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application  was  made,  he  first  saw  him  ( Blackman ) ; 
that  he  was  called  in  at  his  house  and  that  he  had  a 
little  asthmatic  attack,  that  he  seemed  to  be  laboring 
with  his  breath,  that  he  gave  him  some  iron,  and  that 
he  was  out  the  next  day.  And  the  doctor  further  says 
that  he  had  an  asthmatic  attack  and  was  breathing  hard. 
It  does  not  appear,  however,  that  Mr.  Blackman  was 
informed  by  his  doctor  on  this  occasion,  or  that  he  knew, 
that  he  had  asthma.  This,  as  stated,  was  three  days 
before  his  application  for  the  policy.  So  far  as  dis- 
closed, Mr.  Blackman  may  have  believed  that  his  trouble 
was  a  bad  cold.  He  was  certainly  out  attending  to  his 
business  on  the  ne^t  day,  or  in  two  days  thereafter. 
But  whatever  his  belief,  it  is  reasonably  certain,  we 
think,  from  the  proof,  that  he  was  then  entering  on 
the  first  stages  of  nephritis,  and  be  this  as  it  may,  he 
consulted  with  and  was  treated  by  a  physician.  The 
majority  of  the  court,  however,  do  not  think  this  neces- 
sarily in  the  application,  under  the  facts  and  circum- 
stances, avoids  the  policy.^' 

We  have  several  cases  in  this  State  bearing  upon 
the  foregoing  question.  Stated  in  the  inverse  order  of 
their  publication,  they  are  as  follows :  Woodicnrd  v.  Ins. 
Co.y  104  Tenn.,  49,  52-54;  Guaranty  8oc.  v.  Ford,  Id., 
533 ;  K.  of  H.  v.  Dixon,  102  Tenn.,  255 ;  Ins.  Go.  v.  Gog- 
hill,  99  Tenn.,  28;  Rand  v.  Ins.  Go.,  97  Tenn.,  291;  Ins. 
Go.  V.  Landerdale,  94  Tenn.,  642;  Ins.  Go.  v.  Rosenfeld, 
92  Tenn.,  508;  Boyd  v.  Ins.  Go.,  90  Tenn.,  212.. 

The  substance  of  these  decisions  is  that  where  the 
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statement  is  one  concerning  the  existence  or  nonexist- 
ence  of  a  given  fact,  there  can  be  no  recovery,  if  the 
matter  be  not  trulv  stated,  whether  such  failure  to  state 
with  truth  and  correctness  be  the  result  of  fraud  or  of 
innocent  mistake ;  but  that,  if  the  statement  be  as  to  a 
matter  of  opinion  merely,  a  lack  of  accuracy  will  not 
cause  a  forfeiture  of  insurance,  if  such  statement  was 
made  honestly  and  after  the  exercise  of  due  diligence 
to  learn  the  truth  of  the  matter  so  represented;  it  was 
further  held  that  a  statement  concerning  one's  bodily 
condition  with  respect  to  obscure  or  undeveloped  disease 
would  be  a  mere  matter  of  opinion,  and  that  the  insured 
would  not  be  responsible  for  a  misrepresentation  as  to 
such  a  matter,  unless  he  had  reason  to  believe  that  the 
misrepresentation  was  false. 

In  the  present  case,  we  infer  from  the  findings  of  the 
court  of  chancery  appeals  that  the  insured  had  no  knowl- 
edge that  he  was  in  the  incipient  stage  of  nephritis.  He 
was  not  informed  even  that  he  had  asthma.  He  supposed 
that  he  had  merely  a  cold,  and  the  only  symptom  men- 
tioned that  was  present  to  his  mind  was  that  he  had 
labored  breathing.  This  fact,  of  course,  might  have 
accompanied  a  cold  arising  from  some  slight  congestion 
of  the  lungs  or  other  organs  used  in  breathing. 

We  are  of  opinion,  therefore,  that  there  is  nothing  in 
this  first  defense. 

The  second  point,  concerning  the  fifteen-day  clause, 
is  covered  by  the  case  of  Bean  v.  Aetna  Life  Insurance 
Co.,  Ill  Tenn.,  186,  and  need  not  be  further  noticed. 
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The  facts  with  respect  Jo  notice,  the  next  point  in 
order,  are  in  substance  these :  the  insured  knew  as  early 
as  November  30,  1903,  that  he  had  nephritis,  yet  he  did 
not  give  notice  to  the  company  until  the  24th  of  Decem- 
ber, and,  tlK^if^foio,  failed  to  comply  with  the  provision 
of  the  policy  which  required  that  he  should  give  notice 
within  ten  days  after  the  contracting  of  the  disease.  We 
do  not  think  that  this  provision  was  a  warranty  or  a 
misrepresentation  falling  under  section  22  of  the  insur- 
ance act. 

The  question  whether  the  giving  of  the  notice  was  a 
condition  precedent  to  the  right  of  recovery  depends 
upon  whether  a  forfeiture  clause  was  attached  for  fail- 
ure to  give  it.  The  solution  of  this  question  depends 
upon  a  construction  of  the  policy. 

In  this  connection,  it  should  be  noted  that  the  policy 
"insured  siibjoct  to  the  provisions,  conditions,  definitions, 
and  limits  herein."  Those  portions  of  the  policy  which 
follow  under  the  head  of  "provisions''  as  shown  by  the 
context,  are  these :  "provided  such  disease  is  contracted 
not  earlier  than  fift(»en  days  after  this  policy  takes  effect, 
and,  indei)endently  of  any  and  all  other  causes,  renders 
the  insured  whollv  and  continuouslv  unable  to  transact 
each  and  every  part  of  the  duties  pertaining  to  the  oc- 
cupation above  described  and  necessitates  continuous 
confinement  indoors  and  treatment  by  a  regularly  qual- 
ified physician;  and  provided  written  notice  of  such 
disease  be  given  to  the  home  office  of  the  company  within 
ten  days  of  its  contraction.''    The  clauses  of  the  policy 
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providing  for  forfeitures  are^  couched  in  the  following 
language :  "fraud,  misrepresentation,  or  concealment  con- 
cerning this  insurance  or  any  claim  hereunder  shall  void 
this  policy.''  Also  the  following:  "failure  of  the  insured 
to  comply  with  any  provision  or  condition  herein  shall 
forfeit  all  rights  to  indemnity." 

We  think  the  last  clause  quoted  refers  to  and  embraces 
within  its  terms  the  provision  in  respect  of  notice.  The 
notice  clause  is  either  a  provision  or  a  condition.  The 
word  "provision"  of  course  indicates  nothing  technical, 
but  is  a  general  term,  which  may  include  either  a  prom- 
ise or  undertaking  of  some  kind,  or  a  condition.  We  are 
of  opinion  that  the  notice  clause  expresses  a  condition 
precedent  to  the  right  of  recovery.  It  has  been  so  con- 
strued in  many  cases.  In  Cooley's  Briefs  on  the  I^aw 
of  Insurance,  vol.  4,  sec.  3457,  it  is  said :  "A  condition 
in  a  policy  that  if  notice  and  proofs  of  the  death  or  in- 
jury are  not  furnished  within  a  specified  time,  all  claims 
therefor  shall  be  forfeited  to  the  company,  has  been  fre- 
quently held  to  render  the  production  of  such  notice  and 
proofs  within  the  specified  time  a  condition  precedent 
to  any  recovery  by  insured."  Citing  among  other  cases, 
Thornton  v.  Traiyelers^  Ins.  Co.,  116  Ga.,  121,  42  S.  E., 
287,  94  Am.  St.  Rep.,  99 ;  Trmyelers  Ins.  Co.  v.  Thornton, 
119  Ga.,  455,  46  S.  E.,  678 ;  and  Meech  v.  National  Ace. 
8oc.,  63  N.  Y.  Supp.,  1008,  50  App.  Div.,  144. 

In  referring  to  the  Thornton  Case,  it  is  said  by  the 
author  that  an  amendment  to  the  declaration  setting  up 
a  further  claim  was  held  defective  for  failing  to  allege 
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timely  notice  of  additional  injury,  and  in  the  Meech 
Case  the  plaintiff  was  held  to  have  failed  in  his  case  on 
account  of  a  failure  of  the  evidence  to  establish  notice 
within  the  specified  time,  neither  of  which  holdings  seem 
justifiable  on  any  other  theory  than  that  of  a  condition 
precedent. 

It  is  further  said  by  the  same  author :  "In  Martm  v. 
Equitable  Ace,  Assn,,  61  Hun,  487,  16  N.  T.  Supp.,  279, 
where,  also,  the  policy  contained  such  a  provision,  it  was 
said  that  a  failure  to  give  notice  within  the  time  would 
work  a  forfeiture." 

We  do  not  think  that  Ins.  Co.  v.  Whitaker,  112  Tenn., 
151,  167,  is  in  opposition  to  what  has  just  been  said. 
The  doctrine  there  laid  down  was  that  if  a  policy  of 
insurance  provides  that  notice  and  proofs  of  loss  are 
to  be  furnished  within  a  certain  time  after  loss  has  oc- 
curred, but  does  not  impose  a  foreiture  for  failure  to 
furnish  them  within  the  time  prescribed,  and  does  im- 
pose a  forfeiture  for  a  failure  to  comply  with  other  pro- 
visions  of  the  contract,  the  insured  may  maintain  an  ac- 
tion though  he  does  not  furnish  proofs  within  the  time 
designated,  provided  he  does  furnish  them  sometime 
prior  to  commencing  the  action  upon  the  policy,  and  that 
this  is  true,  even  though  the  policy  provides  that  no  ac- 
tion can  be  maintained  until  after  a  full  compliance  with 
all  the  requirements  thereof.  The  rule  just  mentioned 
is  not  applicable  to  the  present  case,  because  it  appears 
that  a  forfeiture  was  imposed  under  the  terms  of  the 
policy  now  before  us  for  failure  to  give  notice.     The 
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language  is  "that  a  failure  of  the  insured  to  comply 
with  any  provision  or  condition  herein  shall  forfeit  all 
rights  to  indemnity."  The  clause  upon  the  subject  of 
notice  contained  a  provision  or  condition  within  the 
terms  of  the  clause  last  quoted.  This  takes  the  present 
case  out  of  the  rule. 

It  follows  that  there  was  no  right  of  recovery,  and 
the  court  of  chancery  appeals  committed  error  in  ren- 
dering a  judgment  in  favor  of  complainant. 

It  is  unnecessary  to  consider  the  fourth  point  since 
what  has  just  been  said  covers  all  of  the  rights  claimed. 

Let  the  decree  of  the  court  of  chancery  appeals  be 
reversed  and  the  bill  dismissed  with  costs. 

ON  PETITION  TO  REHEAR. 

Mr.  Justice  Neil  delivered  the  opinion  of  the  Court: 

On  the  original  hearing  of  this  cause,  a  most  careful 
consideration  was  given  to  it  and  the  results  of  the 
court's  reflections  were  preserved  in  the  form  of  a  writ- 
ten opinion.  The  i>etition  presents  what  it  claims  is  a 
new  view — one  not  brought  to  the  attention  of  the  court 
at  tlie  former  hearing.  We  do  not  so  regard  it.  It  was 
in  substance  and  effect  involved  in  the  previous  argu- 
ment. 

The  court  of  chancery  appeals,  in  its  rei)ort  of  facts, 
after  considering  the  various  items  of  evidence,  says : 

"Now,  in  the  face  of,  all  this  evidence,  it  is  simply 
impossible  to  escape  the  conviction  that  Mr.  Blackman 
knew  on  November  30,  1903,  that  he  had  nephritis." 
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That  court  finds  specifically  that  on  December  24,  1903, 
Mr.  Blackman  wrote  the  physician  of  the  company  as 
follows :  "I  have  been  sick  and  in  the  hands  of  a  phy- 
sician since  November  30 ;  wonld  have  notified  you  before 
this,  but  hoped  my  illness  would  amount  to  but  little. 
After  becoming  seriously  ill,  it  slipped  my  mind  and  was 
overlooked  until  today." 

That  court  reports  a  letter  which  Mr.  Blackman's 
physician  wrote  to  the  company's  physician  in  Novem- 
ber, which  contains  the  following  statement:  "I  have 
been  attending  F.  D.  Blackman  in  his  present  illness 
since  November  31,  1903,  at  which  time  he  developed 
nephritis,  with  attending  symptoms — albumenuria  and 
cardiac  symptoms  and  swollen  feet — which  render  him 
unable  to  attend  to  any  business." 

This  letter  was  dated  Januarv  5,  1903.  B¥om  all  the 
evidence  the  court  of  chancery  appeals  finds  and  reports : 
"Blackman  was  disqualified  from  performing  his  duties 
as  traveling  passenger  agent,  in  the  legal  sense  of  the 
terms  of  the  policy  from  the  time  it  was  definitely  ascer- 
tained that  he  had  nephritis  until  his  death.  This  is 
manifestly  so,  as  a  matter  of  fact,  if  the  evidence  in 
the  record  is  to  be  believed,"  etc. 

In  the  face  of  findings  like  these,  we  do  not  think  it 
would  be  useful  to  consider  the  question  whether  notice 
would  be  required  in  a  case  where  the  beginnings  of 
the  disease  were  so  obscure  that  the  sufferer  had  no 
knowledge  of  its  presence  within  his  organism.  We  have 
read  with.care  the  petition  for  rehearing,  the  reply  there- 
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to,  and  the  petitioner's  rejoinder,  and  have  carefully 
thought  over  the  question,  but  in  view  of  the  strong 
facts  above  set  out,  we  do  not  think  we  should  do  more 
than  say,  upon  what  we  regard  as  truly  an  abstract 
question  on  the  present  record,  that  we  do  not  think, 
under  a  proper  construction  of  the  policy,  such  obscure 
beginnings  of  disease  were  intended.  A  reasonable  con- 
struction of  the  question  would  require  that  there  should 
be  some  symptom  or  symptoms  sufficiently  congnizable 
and  distinct  to  call  the  attention  of  the  insured  to 
the  fact  that  he  w^as  out  of  a  state  of  health.  This  is 
made  perfectly  clear  by  a  reproduction  of  a  few  of 
the  designations  of  diseases  in  the  policy,  which  are  thus 
contemplated  as  producing  the  loss  of  time  insured 
against,  viz.: 

^^Cholera  Morbus. — ^Acute  catarrhal  inflammation  of 
the  mucous  membrane  of  the  stomach  and  inte«rt;ines, 
of  sudden  onset,  characterized  by  violent  abdominal 
pains,  incessant  vomiting,  and  purging,  cold  surface, 
rapid,  feeble  pulse,  prostration,  and  spasmodic  contrac- 
tions of  the  abdominal  muscles. 

^^Colitis. — ^Acute  dysentery.  Acute  inflammation  of 
the  mucous  membrane  of  the  large  intestine,  character- 
ized by  fever,  pain,  and  frequent  small,  bloody  discharges 
from  the  bowels. 

^^Diptheria. — Malignant  sore  throat. — ^Acute  contag- 
ious disease  caused  by  a  specific  bacillus,  characterized 
by  moderate  fever,  glandular  enlargement^  great  prostra- 
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tion  and  a  fibrinous  exudation,  usually  located  in  the 
throat. 

^^Locomotor  ataxia. — Disease  of  the  nervous  system, 
characterized  by  three  stages — disturbance  of  sensation, 
loss  of  coordination,  paralysis  —  first  manifested  by 
sharp,  darting,  electro-like  pains  in  the  lower  limbs,  fol- 
lowed by  loss  of  sensation,  impaired  sight,  general  emac- 
iation, and  loss  of  muscular  control  of  the  lower  limbs. 

^^Nephritis. — Inflammation  of  the  kidneys,  character- 
ized by  fever,  scanty,  high-colored  urine,  and  thirst. 

^^Bheumatism — rheumatic  fever — acute  general  dis- 
ease, variable  and  shifting  in  character,  attalcking  the 
joints,  with  a  marked  tendency  to  involve  the  heart, 
characterized  by  local  fever,  inflammation,  swelling,  ach- 
ing pains,  and  acid  sweats,  distressing,  debilitating,  and 
frequently  prostrating. 

^^Synovitis. — ^Disease  of  the  synovial  membrane,  in- 
volving one  or  more  joints,  characterized  by  aching  pain, 
local  elevation  of  temperature,  a  tendency  to  redness  and 
swelling,  rendering  use  of  the  joints  diflScult  and  dis- 
tressing. 

^^Yelloto  fetter. — ^Acute,  infectious,  malignant,  parox- 
ysmal disease,  characterized  by  violent  fever,  jaundice, 
bloody  vomit,  hemorrhage,  and  adbominal  pains.^' 

The  "contraction^^  of  the  several  diseases  mentioned 
in  the  policy  had  reference  to  the  period  of  the  mani- 
festation of  these  symptoms.  After  each  disease  men- 
tioned in  the  policy  the  symptoms  are  stated.     There 
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could  rarely,  if  ever,  be  any  doubt  of  these  symptoms 
arresting  the  attention  of  the  insured,  and  upon  their 
persistence,  for  less  eyen  than  ten  days,  there  could 
rarely  be  a  case  where  they  would  not  arouse  the  deep 
concern  of  the  sufferer  and  suggest  taking  the  advice 
of  a  physician. 

In  this  view  of  the  matter,  which  we  believe  is  wholly 
sound,  it  is  difficult  to  see  any  inequality  in  the  contract, 
or  any  unreasonableness  in  the  requirement  that  the  in- 
surer should  have  notice  of  the  symptoms  so  likely  to 
result  in  disability.  By  timely  notice,  the  insurer  would 
have  an  opportunity — a  not  unreasonable  privilege  to 
contract  for — of  ol)serving  the  progress  of  the  malady 
and  of  deciding  for  itself,  through  competent  medical 
advice,  whether  the  case  had  been  properly  diagnosed 
in  the  notice,  and  following  the  true  course  of  the  illness 
ascertained,  with  a  view  to  paying,  if  within  the  policy, 
and  of  refusing  to  pay,  if  not. 

There  is  nothing  in  the  authorities  referred  to  by  coun- 
sel which  contravenes  these  views. 

The  petition  is  without  merit  and  must  be  dismissed. 
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William  R.  MgHargb  et  nx.  v.  M.  M.  Newcomer  &  Co.* 
{Knoxville.    September  Term,  1906.) 

I.  ZKDEPENDBNT  CONTBAOTOB.  One  undertaking  to  do  a 
completed  Job  without  control  or  direction  as  to  instrumental- 
itiea  by  the  proprietor. 
Where  the  occupants  of  a  storehouse  contract  with  an  awning 
manufacturer,  constnicter,  and  repairer  to  put  their  awnings 
In  proper  condition  for  what  the  job  is  reasonably  worth, 
exercising  his  own  Judgment  as  to  the  means  and  manner  of 
doing  so,  without  directions  from  the  proprietors  as  to  how 
the  repairs  should  be  made  and  without  any  control  by  them 
over  the  instrumentalities  to  be  used  in  doing  the  work,  such 
repairer  is  an  independent  contractor,  and  not  a  mere  servant 
.  or  employee.     {Post,  pp.  598-604.) 

Cases  cited  and  approved:  Iron  Co.  y.  Dodson,  7  Lea,  373,  374; 
Powell  V.  Construction  Co.,  88  Tenn.,  697;  Bennett  v.  True- 
body,  66  Cal.,  509. 

9.  BAM B.  Same.  Liability  of  proprietor  for  injuries  resulting 
from  fall  of  awning  roller  upon  a  pedestrian  during  repair- 
ment  of  the  awning  by  an  independent  contractor. 
The  repairment  of  an  awning  attached  to  a  building  over  a  much 
frequented  street  or  sidewalk  in  a  populous  city,  and  at  a 
place  where  persons  are  constantly  coming  and  going  and 
standing,   without   any    precautions  taken  to  prevent  portions 


*As  to  who  are  Independent  contractors,  see  note  to  Richmond 
V.  Sitterding  (Va.),  65  L.  R.  A.,  446. 

As  to  liability  of  employer  for  negligence  of  Independent  con- 
tractor when  work  to  be  done  or  the  manner  of  executing  it  in- 
volves a  duty  on  the  part  of  the  employer  to  the  public,  see  note 
to  Anderson  v.  Fleming  (Ind.),  66  L.  R.  A.,  119. 

As  to  liability  of  employer  for  Injuries  caused  by  the  per- 
formance of  work  by  independent  contractor  which  is  dangerous 
unless  certain  precautions  are  observed,  see  note  to  Jacobs  v.  Ful- 
ler k  Hutsinpiller  Co.  (Ohio),  65  L.  R.  A.,  833. 
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of  the  awning,  materials,  or  tools  from  falling  on  those  be- 
low, is  intrinsically  dangerous  to  the  public,  and  the  proprie- 
tors are  guilty  of  such  negligence  as  will  render  them  liable 
for  injuries  sustained  by  the  fall  of  an  awning  roller  upon  a 
person  passing  thereunder  during  the  progress  of  the  work  of 
repairment,  though  the  work  was  done  by  an  independent  con- 
tractor.    (Post,  pp.  600,  603-617.) 

Cases  cited  and  approved:  Chicago'  v.  Bobbins,  2  Black  (T7.  S.), 
418;  Bobbins  v.  Chicago,  4  Wall.  (U.  S-),  657;  Jefferson  ▼. 
Chapman,  127  111.,  438;  Hawrer  v.  Whalen,  49  Ohio  St,  69; 
Bailroad  ▼.  Morey,  47  Ohio  St,  207;  Woodman  y.  Bailroad, 
149  Mass.,  335;  Omaha  v.  Jensen,  35  Neb.,  68;  Engle  v.  Club, 
137  N.  T.,  100;  Elevator  Co.  v.  Anderson,  98  Tex.,  156. 

8.  NEOLIOENOB.  Presumed  from  falling  of  awning  or  obatruo- 
tion  over  street,  if  unexplained  by  the  erecter  and  maintainor 
thereof. 
Where  one  lawfully  on  a  public  street  of  a  city  is  injured'  bj 
the  falling  of  an  awning  or  other  obstruction  erected  over 
the  street,  or  some  portion  of  such  obstruction,  there  is  a 
presumption  of  negligence  upon  the  part  of  the  person  main- 
taining the  obstruction  which,  if  left  unexplained,  is  sufficient 
to  support  a  verdict  in  favor  of  the  injured  plaintiff.  iPost^ 
p.  617.) 

Cases  cited  and  approved:  Mullen  v.  St.  John,  57  N.  T.,  567; 
Bailroad  v.  Hopkins,  54  Ark.,  209. 

4.  MUKIOIPAL  OOBPOBATIONS.  Hold  streets  in  trust  for  the 
public  to  be  used  by  it  subject  to  police  reg:ulations. 
The  streets  of  cities  and  towns  belong  to  the  public,  and  they 
are  held  in  trust  as  easements  for  it  by  the  municipality 
where  they  are  located;  and  the  general  public  have  the  right 
to  travel  upon  them,  and  to  transport  property  through  and 
over  them,  subject  to  certain  reasonable  police  regulations. 
iPoat,  pp.  604,  605.) 

Case  cited  and  approved:     Humes  v.  Knoxville,  1  Humph.,  403. 
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6.  SAME.  Same.  Use  of  streets  by  abutting:  owners  beyond  the 
uses  of  the  g^eneral  public. 
While  abutting  owners  have  some  further  rights  beyond  those  of 
the  general  public  in  the  particular  portions  of  the  streets 
opposite  and  adjacent  to  their  property  or  lots  for  the  purpose  of 
ingress  and  egress,  and  for  light  and  air,  and  the  temporary  use 
for  loading  and  unloading  merchandise,  and  similar  purposes; 
which  use  is  required  by  public  convenience  and  necessity, 
still  they  have  no  right  to  appropriate  any  portion  of  a  street 
to  their  exclusive  use  in  carrying  on  their  business,  although 
sufficient  space  is  left  for  the  use  or  passage  of  the  public. 
(Post,  p,  605.) 

« 

6.  SAME.  Same.  Same.  Encroachments  upon  streets  consti- 
tttte  a  public  nuisance,  exceptions. 
Any  encroachment  upon  a  street  or  any  obstruction  thereon,  on 
or  above  the  surface,  of  a  permanent  nature,  which  endangers 
or  interferes  with  Its  use,  constitutes  a  public  nuisance;  but 
this  rule  does  not  apply  to  ornamental  or  shade  trees  in  the 
sidewalks  of  streets  devoted  chiefly  to  residences,  nor  to  the 
structures  of  public  service  companies,  when  such  structures 
are  authorized  by  proper  authorities.     (Post,  p.  606.) 

Cases  cited  and  approved:  State  v.  Stroud  (Tenn.  Chy.  App.), 
52  S.  W.,  697;  Wood  v.  Mears,  12  Ind.,  515;  Van  O'Linda  v. 
lAthrop,  21  Pick.  (Mass.),  292;  Raymond  v.  Keesburg,  84  Wis., 
802;  Sikes  v.  Manchester,  59  Iowa,  65;  Ft.  Wayne  v.  DeWitt, 
47  Ind.,  391;  Welsh  v.  Wilson,  101  N.  Y.,  254;  Callahan  v. 
Oilman,  107  N.  T.,  360;  State  v.  Edens,  85  N.  C,  526. 


FROM  KNOX. 


Appeal  in  error  from  the  Circuit  Court  of  Knox  Coun- 
ty.— Joseph  W.  Sneed,  Judge. 
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E.  P.  Mynatt  and  Lucky,  Sanpord  &  Fowlbb,  for 
McHarge. 

Wbbb^  McOlung  &  Baker^  for  Newcomer. 


Mb.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

This  action  is  brought  by  the  plaintiffs  to  recover 
damages  for  personal  injuries  sustained  by  Mrs.  Mc- 
Harge by  reason  of  the  falling  of  an  a;i^'ning  roller  from 
the  front  of  a  building,  in  the  possession  of  and  occupied 
by  the  defendants,  M.  M.  Newcomer  &  Co.,  as  a  store, 
on  Gay  street,  in  the  city  of  Knoxville. 

The  plaintiffs  allege  in  their  declaration  that  the  de- 
fendants  were  engaged  in  operating  a  dry  goods  store,  oc- 
cupying for  that  purpose  a  building  on  Qay  street,  in 
the  city  of  Knoxville,  and  that  while  Mrs.  McHarge  was 
lawfully  upon  said  street,  in  front  of  and  near  the  said 
building,  the  defendants  n^ligently  let  fall  therefrom 
an  awning,  awning  frame  and  roller,  striking  her  upon 
the  head  and  body,  causing  serious  personal  injuries. 
The  defendants  plead  not  guilty.  The  evidence  intro- 
duced by  the  plaintiffs  shows  that  while  Mrs.  McHarge 
was  lawfully  upon  the  street  in  front  of  the  defendant's 
building  a  heavy  awning  roller  was  allowed  by  a  party 
repairing  the  awning,  in  some  way  not  shown,  to  sud- 
denly fall  upon  her,  inflicting  injuries  for  which  she 
sues.  No  notice  appears  to  have  been  given  the  public 
that  the  awning  was  being  repaired,  and  it  was  unknown 
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to  Mrs.  McHarge  before  she  was  struck  by  the  falling 
roller.  The  defendants  offered  no  evidence  to  explain 
the  falling  of  the  roller,  but  introduced  proof  to  show 
that  the  awning  was  being  repaired  by  one  Asa  Thomas, 
an  awning  jnaker  then  engaged  in  constructing  and  re- 
pairing awnings  in  the  city  of  Knoxville,  as  an  independ- 
ent contractor.  The  defendant  M.  M.  Newcomer  ujKm 
this  subject  testified  that  some  two  or  three  days  before 
the  accident  he  employed  Thomas  to  overhaul  the  second- 
floor  awnings  of  the  store  and  put  them  in  proper  condi- 
tion ;  that  under  the  terms  of  the  contract  Thomas  was 
to  repair  the  awnings  and  put  them  in  proper  condition 
within  a  reasonable  time,  exercising  his  own  judgment 
as  to  the  means  and  manner  by  which  he  should  do  so, 
and  when  the  work  was  done  to  bring  in  his  bill  for  the 
job;  that  he  did  not  know  what  repairs  were  required 
or  needed  to  put  the  awnings  in  good  shape,  and  did 
not  give  any  directions  as  to  how  the  repairs  should  be 
made,  or  retain  any  control  over  the  instrumentalities  to 
be  used  in  doing  the  work;  that  he  contracted  for  a 
completed  job. 

This  was  all  the  evidence  introduced  by  the  defend- 
ants. Upon  the  conclusion  of  the  testimony,  the  defend- 
ants moved  the  court  to  peremptorily  instruct  the  jury 
to  find  a  verdict  for  them,  because  it  appeared  from  the 
uncontroverted  evidence  that  the  injuries  sustained  by 
the  plaintiff  were  caused  by  the  negligence  of  Asa 
Thomas,  an  independent  contractor,  repairing  the  awn- 
ing for  defendants,  and  not  by  the  defendants  or  their 
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servants,  and  this  motion  was  sustained,  and  upon  a  ver- 
dict so  found  a  judgment  was  entered  dismissing  plain- 
tiffs' suit.  The  plaintiffs,  their  motion  for  a  new  trial 
being  overruled,  presented  and  filed  a  bill  of  exceptions, 
to  bring  the  case  by  appeal  in  the  nature  of  a  writ  of 
error  to  this  court,  and  assign  as  error  the  action  of 
the  trial  judge  in  granting  peremptory  instructions  to 
the  jury  and  dismissing  their  suit. 

There  are  two  errors  assigned: 

First,  that  the  facts  do  not  make  out  a  case  of  inde- 
pendent contract;  and. 

Second,  that,  if  the  court  holds  that  Thomas  was  an 
independent  contractor,  this  fact  constitutes  no  defense 
in  this  case,  because  the  defendants  were  maintaining 
an  obstruction  in  a  public  street,  the  construction,  re- 
pair, and  continuance  of  which  were  necessarily  and  in- 
trinsically dangerous  to  the  public  using  the  streeet,  and 
they  owed  to  the  public  a  duty  to  exercise  ordinary  care 
at  all  times  to  protect  every  one  from  any  injury  result- 
ing therefrom,  of  which  they  could  not  exonerate  them- 
selves by  the  employment  of  an  independent  contractor. 

We  are  of  opinion  that,  upon  the  facts  stated,_the 
relation  of  proprietor  and  independent  contractor  did 
exist  between  the  defendants  and  Asa  Thomas.  It  fully 
appears  that  the  defendants  contracted  with  Thomas, 
who  was  in  the  business  of  making  and  repairing  awn- 
ings, to  overhaul  their  awning  and  put  it  in  good  condi- 
tion, agreeing  to  pay  him  therefor  what  the  job  was 
reasonably  worth,  which  included  the  value  of  the  mate- 
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rials  furnished,  the  work  to  be  done  upon  it,  and  the  skill 
required  in  determining  and  making  the  necessary  re- 
pairs.  The  defendants  did  not  undertake  to  direct  how 
the  work  was  to  be  done,  but  contracted  only  for  the 
result  to  be  accomplished.  Thomas  was  left  to  his  own 
Judgment  and  discretion  as  to  the  means  to  be  used  and 
the  manner  and  time  in  which  the  work  was  to  be  done, 
and  was  to  receive  his  pay  therefor  when  it  was  com- 
pleted and  accepted  by  the  defendants.  This  character 
of  contract  is  held  by  all  the  authorities  to  create  the 
relation  of  employer  and  independent  contractor. 

In  the  case  of  Powell  v.  Construction  Co.,  88  Tenn., 
697,  13  S.  W.,  691,  17  Am.  St.  Rep.,  925,  it  is  said: 
"An  independent  contractor  is  one  who,  exercising  an 
independent  employment,  contracts  to  do  a  piece  of  work 
according  to  his  own  methods  and  without  being  subject 
to  control  of  his  employer,  except  as  to  the  results  of  his 
work.  The  employer  of  such  a  contractor,  if  he  be  a  fit 
and  proper  person,  and  the  work  be  not  in  itself  unlaw- 
ful, or  a  nuisance  in  itself,  or  necessarily  attended  with 
danger  to  others,  will  not  be  responsible  for  his  negli- 
gence, or  that  of  his  subcontractors,  or  of  his  servants. 
Mr.  Thompson,  in  his  work  upon  Negligence,  says  that 
Hn  every  case  the  decisive  question  is,  had  the  defendant 
the  right  to  control  in  the  given  particular  the  conduct 
of  the  person  doing  the  wrong  ?^ " 

Again,  in  the  case  of  Iran  Company  v.  Dodson,  this 
court  says :  "The  definition  of  a  contractor,  as  given  in 
Shearman  &  Redfield  on  Negligence,  is  *a  person  who. 
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in  the  pursuit  of  an  independent  business,  undertakes 
to  do  specific  jobs  of  work  for  other  persons  without 
submitting  himself  to  their  control  in  respect  to  the 
petty  details  of  the  work.'  The  true  test,  it  is  said,  *is 
to  ascertain  whether  one  who  renders  the  service  does 
so  in  the  course  of  an  independent  occupation,  represent- 
ing the  will  of  his  employer  only  as  to  the  result  of  his 
work,  and  not  as  to  the  means  by  which  it  is  accom- 
plished.' ^If  he  submits  himself  to  the  direction  of  his 
employer  as  to  Vj^  details  of  the  work,  fulfilling  his  will, 
not  merely  as  to  the  result,  but  also  as  to  the  means 
by  which  that  result  is  to  be  attained,  the  contractor 
becomes  a  servant  in  respect  of  that  work.'  "  7  Lea,  373, 
374. 

In  Benr^tt  v.  Truehod;/,  66  Cal.,  509,  6  Pac,  329,  56 
Am.  Rep.,  117,  it  is  said :  "As  a  general  rule,  where  a 
person  is  employed  to  perform  a  certain  kind  of  work, 
in  the  nature  of  repairs  or  improvements  to  a  building, 
by  the  owner  thereof,  which  requires  tlie  exercise  of  skill 
and  judgment  as  a  mechanic,  the  execution  of  which  is 
left  entirelv  to  his  discretion,  with  no  restriction  as  to 
its  exercise,  and  no  limitation  as  to  the  authoritv  con- 
ferred  in  respect  to  the  same,  and  no  provision  is  espec- 
iallv  made  as  to  the  time  in  which  the  work  is  to  be 
done,  or  as  to  the  payment  for  the  service  rendered,  and 
the  compensation  is  dependent  upon  the  value  thereof, 
such  person  does  not  occupy  the  relation  of  a  servant 
under  the  control  of  the  master,  and  the  owner  is  not 
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liable  for  his  acts,  op  the  acts  of  his  woAmen,  who  are 
negligent  and  the  cause  of  injury  to  another." 

The  rule  is  also  stated  by  Judge  Thompson  in  these 
words : 

"The  general  rule  is  that  one  who  has  contracted  with 
a  competent  and  fit  person,  exercising  an  independent 
employment,  to  do  a  piece  of  work  not  in  itself  unlawful, 
or  of  such  a  nature  that  it  is  likelv  to  become  a  nuisance, 
or  to  subject  third  persons  to  unusual  danger,  according 
to  the  contractor's  own  methods,  and  without  being  sub- 
ject to  control,  except  as  to  the  results  of  the  work,  will 
not  be  answerable  for  the  wrongs  of  such  contractor,  his 
subcontractors,  or  his  servants,  committed  in  the  prose- 
cution of  such  work. 

"An  independent  contractor,  within  the  meaning  of 
this  rule,  is  one  who  renders  services  in  the  course  of 
an  occupation,  representing  the  will  of  his  employer 
only  as  to  the  result  of  the  work,  and  not  as  to  the 
means  by  which  it  is  accomplished.''  Commentaries  on 
the  Law  of  Negligence,  sees.  621,  622. 

The  rule  is  stated  in  similar  language  in  Elliott  on 
Roads  and  Streets,  sec.  633. 

It  is  also  immaterial  whether  the  work  contracted  for 
be  done  by  the  contractor  himself,  his  servants,  or  a 
subcontractor  and  his  employees.  The  terms  of  the  con- 
tract are  decisive  of  the  question  whether  the  relation 
of  contractor  or  servant  is  created. 

The  second  assignment  of  error  challenges  the  applica- 
tion of  the  doctrine  of  nonliability  of  the  employer  for 
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the  negligence  of  his  contractor  to  the  facts  of  this  case. 

Wliile  the  general  rule  of  law  is,  as  stated,  that  the 
proprietor  op  employer  is  not  liable  for  the  negligence 
of  his  contractor  and  the  servants  and  assistants  of  the 
latter,  yet  there  are  well-established  exceptions  and  lim- 
itations to  it.  These  exceptions  in  general  are:  Where 
the  act  contracted  to  be  done  is  wrongful  or  tortious  in 
itself;  where  the  injury  is  the  direct  or  necessary  conse- 
quence of  the  work  to  be  done;  where  the  thing  to  be 
done  or  the  manner  of  its  execution  involves  a  duty  to 
the  public  incumbent  upon  the  proprietor  or  employer; 
when  the  work  contracted  for  is  intrinsically  dangerous, 
and  the  performance  of  the  contract  will  probably  result 
in  injury  to  third  persons  or  the  public;  and  where 
the  proprietor  interferes  with  the  contractor  in  the  per- 
formance of  the  work.  Nor  doc^s  it  apply  when  the  work 
has  been  completed  and  accepted.  1  Jaggard  on  Torts, 
231 ;  Commentaries  on  the  Law  of  Negligence,  sees.  645- 
651. 

The  question  for  decision,  then,  is:  Does  this  case 
come  within  any  one  or  more  of  these  exceptions  ? 

A  consideration  of  the  rights  of  the  public  in  the 
streets  of  municipalities  will  aid  in  the  determination 
of  this  assignment  of  error. 

The  streets  of  cities  and  towns  belong  to  the  public, 
and  the  municipality  where  they  are  located  holds  them 
in  trust  for  it.  This  interest  of  the  public  is  generally 
defined  and  held  to  be  an  easement.  Humes  v.  Mayor 
and  Aldermen,  1  Humph.,  403,  34  Am.  Dec.,  657.    The 
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general  public  have  a  right  to  use  these  thoroughfares 
for  all  the  purposes  for  which  they  are  condemned,  ded- 
icated, opened,  constructed,  and  maintained;  that  is, 
they  have  the  right  to  travel  upon  them,  and  to  transport 
property  through  and  over  them,  subject  to  such  reason- 
able i)olice  regulations  as  the  proper  authorities  may 
promulgate  for  the  public  convenience,  health,  morals, 
and  safety. 

Abutting  proprietors  have  some  further  rights  in  the 
particular  portions  of  the  streets  opposite  and  adjacent 
to  their  property  or  lots;  that  is,  the  right  of  ingress  and 
egress,  of  access  of  light  and  air,  and  temporary  use 
for  loading  and  unloading  merchandise,  stored  or  to  be 
stored  on  their  premises,  or  used  thereon,  which  use  is 
required  by  public  convenience  and  necessity.  They  also 
have  the  right  to  construct  vaults  adjoining  their  prop- 
erty, and  lay  pipes  for  the  usual  purposes  under  the 
surface,  subject  to  proper  police  regulations,  and  so  as 
not  to  endanger  the  safety  of  the  public  or  obstruct 
the  street.  This  use  of  the  streets  by  all  parties  must  be 
temporary  and  reasonable,  to  be  determined  upon  the 
particular  facts  of  the  case.  No  one  has  the  right  to 
appropriate  any  portion  of  a  street  to  his  exclusive  use 
in  carrying  on  his  business,  although  sufficient  space  for 
the  lise  or  passage  of  the  public  may  be  left.  Thus  a 
coach  may  be  stopped  to  receive  or  discharge  passengers, 
but  the  owner  cannot  occupy  the  street  as  a  stand,  or  a 
place  to  conduct  his  business.  The  rights  of  the  public 
extend  to  the  whole  street,  not  only  the  entire  surface. 
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bnt  above  it  All  have  the  right  to  use  th^m  when  not 
lawfully  occupied  by  others. 

And  it  has  been  held  that  any  encroachment  upon  a 
street  or  any  obstruction  therein,  on  or  above  the  sur- 
face, of  a  permanent  nature,  which  endangers  or  inter- 
feres with  its  use,  is  a  public  nuisance.  This,  however, 
does  not  apply  to  ornamental  or  shade  trees  in  the  side- 
walk of  streets  devoted  chiefly  to  residences,  or  to  the 
structures  of  public  service  companies,  when  the  latter 
are  authorized  by  proper  authorities.  Elliott  on  Boads 
and  Streets,  sees.  613,  690,  693,  695 ;  Dillon  on  Municipal 
Corporations,  sees.  586,  587,  730,  1032 ;  Wood  v.  Mears, 
12  Ind.,  515,  74  Am.  Dec,  222;  Van  0' Linda  Y.Lathrop, 
21  Pick.  (Mass.),  292,  32  Am.  Dec.,  261;  Raymond  v. 
Keestberg,  84  Wis.,  302,  54  N.  W.,  612,  19  L.  R.  A.,  643; 
Sikes  V.  Manchester,  59  Iowa,  65,  12  N.  W.,  755;  Ft 
Wayne  v.  De  Witt,  47  Ind.,  391;  Welsh  v.  Wilson,  101 
N.  Y.,  254,  4  N.  E.,  633,  54  Am.  Eep.,  698 ;  Callahan  v. 
Oilman,  107  N.  Y.,  360,  14  N.  E.,  264,  1  Am.  St.  Rep., 
831;  State  v.  Edens,  85  N.  C,  526;  State  v.  Stroude 
(Tenn.  Ch.  App.),  52  S.  W.,  697. 

These  rights  of  the  public  further  appear  from  the 
duties  which  municipalities  owe  in  relation  to  the  main- 
tenance of  their  streets  and  their  liability  for  n^ligence 
in  the  discharge  of  those  duties. 

In  Oliver  v.  Nashville,  106  Tenn.,  277,  this  court,  in 
a  case  involving  the  liability  of  the  city  of  Nashville 
for  negligence  in  the  repair  of  one  of  its  streets,  through 
Mr.  Justice  Wilkes,  said :    "We  are  of  opinion  that  the 
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city  is  obligated  to  keep  its  streets  open  and  safe  and  in 
proper  condition  fop  their  entire  width,  and  any  one  in- 
jured upon  any  part  of  the  street,  by  reason  of  its  de- 
fective condition,  is  entitled  to  damages,  provided  the 
party  injured  is  without  fault." 

Judge  Dillon,  in  his  work  on  Municipal  Corporations 
(section  1013),  says:  "In  connection  with  the  subject 
of  streets  and  sidewalks  'may  be  considered  the  liability 
of  a  municipal  corporation  for  injuries  to  travelers  by 
reason  of  falling  substances,  such  as  awnings,  cornices, 
snow  and  ice  from  roofs,  and  the  like,  or  by  reason  of 
the  fall  of  rotten  poles  or  trees  in  the  streets  or  public 
places.  Municipal  corporations  have  sometimes  been 
held  liable  for  personal  injuries  suffered  by  travel- 
els  on  the  street,  sidewalks,  and  public  squares 
from  the  fall  of  dangerous  substances.  The  ground 
of  liability  is  negligence.  The  courts  have  in  some 
cases  based  the  liability  on  statute  provisions  re- 
specting keeping  streets  in  rei)air,  or  safe  and  conven- 
ient for  travel,  and  in  other  cases  on  the  duty  of  the 
corporation  in  this  regard  based  upc>n  general  prin- 
ciples. On  the  one  ground  or  the  other,  it  is  generally 
held  to  be  a  corporate  duty  to  keep  the  streets  of  a  city 
in  such  repair  that  they  may  be  safely  traveled.  The 
duty  is  not  limited  to  the  roadbed.  A  permanent  wooden 
awning  or  roofing,  covering  the  sidewalk  of  a  street,  and 
resting  for  supi)ort  upon  wooden  posts  bedded  in  the 
street,  if  insecurely  supported,  so  as  to  be  dangerous 
to  persons  using  the  street,  is  a  defect  in  the  street  which 
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the  city  is  bound  to  repair.  Such  a  structure  made  for 
private  purposes,  if  unauthorized,  is  an  encroachment 
upon  the  public  street,  and  a  nuisance,  which  it  is  the 
duty  of  the  city  officers,  after  notice,  express  or  implied, 
of  the  danger,  to  remove.  If  such  a  structure  exists  by 
authority  of  the  city,  the  city  is  liable  for  any  defect 
arising  from  want  of  proper  supervision,  or  from  negli- 
gence in  its  construction;  and  in  such  case  there  may 
such  liability,  although  there  be  no  external  indication 
of  danger.  The  power  of  a  city  over  its  streets,  as  well 
as  the  corresponding  right  of  the  public  to  use  them  in 
safety,  extends  upward  indefinitely  for  the  purpose  of 
their  preservation,  use,  and  enjoyment;  and  the  duty 
of  a  city  in  this  respect  is  commensurate  with  its  power.'' 

The  extent  of  the  duty  of  a  municipal  corporation  to 
the  public,  in  relation  to  its  streets,  is  stated  by  another 
eminent  author  in  these  words : 

"The  duty  to  keep  the  roads  and  streets  safe  for  pass- 
age in  the  ordinary  modes  is  a  comprehensive  one,  and 
requires  the  public  corporation  upon  which  it  is  imposed 
to  use  reasonable  care  to  keep  them  clear  from  obstruc- 
tion, and  free  from  holes  or  excavations  which  render 
their  use  hazardous  to  one  exercising  due  care.  Nor  is 
the  duty  fully  performed  by  making  safe  the  surface  of 
the  way,  for  cities  are  liable  for  negligently  permitting 
unguarded  excavations  near  the  line  of  the  road  or 
street,  as  well  as  for  negligently  allowing  objects  likely 
to  cause  injury  to  be  placed  upon  the  way  or  near  the 
line.     So,  too,  they  are  liable   for  negligently  suffering 
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awnings^  or  structures  to  project  over  sidewalks  and 
thus  cause  injury  to  those  rightfully  using  the  streef 
Elliott  on  Roads  and  Streets,  sec.  613. 

And  again:  "It  is  not  necessary,  in  order  to  con- 
stitute a  nuisance,  that  there  should  be  an  actual  phys- 
ical obstruction  to  the  public  use  upon  the  surface  of 
the  highway;  for  its  use  may  be  rendered  as  dangerous 
by  objects  above  the  way  as  by  obstructions  upon  the 
surface.  Thus  it  is  said,  in  a  recent  case,  that  *the 
permanent  and  exclusive  use  and  occupancy  of  any  pub- 
lic street  or  highway  by  any  person,  by  the  erection  or 
maintenance  of  any  structure  on,  beneath,  or  above  its 
surface,  which  wrongfully  obstructs,  or  may  obstruct, 
such  street  or  highway,  is  a  misdemeanor,  punishable 
as  a  public  nuisance.'  In  accordance  with  this  doctrine, 
a  bay  window  in  a  second  story  of  a  house,  sixteen  feet 
above  the  sidewalk,  projecting  between  tliree  and  four 
feet  beyond  the  line  of  the  street,  was  held  a  public  nui- 
sance, which  could  not  be  justified  by  a  city  ordinance, 
and  its  construction  was  enjoined.  So,  a  house  or  a  wall 
suffered  to  remain  in  a  ruinous  condition  mav  become  a 
nuisance;  and  a  i)ermanent  wooden  awning,  erected  for 
private  purposes,  covering  a  sidewalk  and  resting  upon 
posts  imbedded  in  the  street,  is  also  a  nuisance." 

It  is  not  necessary  for  us  to  decide  in  this  case  whether 
the  city  could  lawfully  permit  or  allow  the  defendants 
to  ccmstruct  and  maint^iin  an  awning  over  the  sidewalk 
in  front  of  their  store,  which  contributed  to  the  conven- 
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ience  and  comfort  of  the  public,  and  we  do  not  do  so. 
But  we  are  of  the  opinion  that  it  was  the  duty  of  the 
city  to  see  that  the  awning  was  properly  and  safely  con- 
structed, and  kept  in  good  repair,  and  that  it  would 
be  liable  for  a  failure  to  discharge  this  duty  to  an 
injured  party. 

We  also  think  that  the  defendants,  when  they  erected 
the  awning,  assumed  all  the  obligations  of  the  city  to  the 
public,  and  something  more.  It  was  their  duty  to  ex- 
ercise a  high  degree  of  care  and  diligence  in  the  con- 
struction, maintenance,  inspection,  and  repair  of  the 
awning,  so  as  to  prevent  it  from  obstructing  the  street, 
or  endangering  those  using  it;  and  their  failure  to  do  so, 
or  to  take  proper  precautions  to  protect  the  public  at 
all  times  from  injury  in  any  way  growing  out  of  its 
maintenance  or  repair,  renders  them  liable  for  the  dam- 
ages suffered.  This  was  held  by  the  supreme  court  of 
the  United  States,  in  an  action  brought  by  the  city  of 
Chicago  to  recover  what  it  had  been  compelled  to  pay 
by  reason  of  the  negligence  of  a  contractor  of  a  property 
owner  in  leaving  an  excavation  for  a  vault  in  front  of 
his  house  insufficiently  guarded.  Rohbins  v.  Chicago, 
4  Wall.  (U.  S.),  657,  18  L.  Ed.,  427. 

In  the  case  of  Village  of  Jefferson  v.  Chapman,  127 
111.,  438,  20  N.  E.,  33,  11  Am.  St  Rep.,  139,  it  is  said : 
"Another  exception  to  the  general  rule  relieving  an  em- 
ployer from  liability  from  an  injury  occasioned  by  a  gen- 
eral contractor  is  where  the  party  causing  the  work  to 
be  done  is  under  primary  obligations  imposed  by  law 
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to  keep  the  subject-matter  of  the  work  in  safe  condition. 
The  principle  upon  which  this  exception  is  predicated  is 
that  where  a  duty  is  so  imposed  the  responsibility  for 
its  faithful  performance  cannot  be  avoided,  and  that  the 
party  under  such  obligation  cannot  b6  relieved  there- 
from by  a  contract  made  with  another  for  the  perform- 
ance of  such  duty/' 

In  the  case  of  Hawver  v.  Whalen^  29  N.  E.,  1049,  49 
Ohio  St.,  69,  14  L.  R.  A.,  828,  it  was  held  that  the 
proprietor  of  a  city  lot  abutting  upon  a  public  street, 
who  made  an  excavation  in  the  adjacent  sidewalk  for 
coal  vaults,  to  be  used  in  connection  with  the  building, 
was  bound  to  guard  it  with  ordinary  care,  and  this  duty 
could  be  shifted  to  an  independent  contractor  employed 
to  construct  said  vaults.  It  is  there  said:  "There  is 
much  innate  justice  in  the  rule  of  law  that  declines  to 
permit  one  who  causes  the  work  to  be  done,  the  perform- 
ance of  which,  though  not  necessarily  injurious  to  the 
persons  or  property  of  others,  yet  necessarily  creates 
conditions  inimical  to  their  support,  to  exonerate  him- 
self from  all  duty  towards  those  whom  he  had  thus  ex- 
posed to  danger." 

In  Chicago  v.  Robhins,  2  Black  (U.  S.).  418, 17  L.  Ed., 
298,  and  again  reported  under  the  style  of  Robhins  v. 
Chicago  in  4  Wall.  (U.  S.),  657,  18  L.  Ed.,  427,  Robbins 
was  held  liable  for  damages  sustained  by  a  pedestrian 
upon  the  streets  of  Chicago  falling  in  an  area  which  his 
contractor  had  made  before  a  building  he  was  erecting 
in  that  city.    It  is  said,  in  the  first  opinion  in  the  case : 
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"Bobbins'  duty  was  absolute  to  see  that  the  area  dug  un- 
der his  direction  and  for  his  benefit  should  be  safely 
guarded,  and,  failing  to  do  so,  his  liability  attached,  and 
the  jury  should  have  been  told  so.'' 

And  in  the  second  opinion  in  the  case,  delivered  by 
Mr.  Justice  Clifford,  it  is  said:  "The  import  of  the 
decision  of  this  court,  in  reversing  the  former  judgment 
of  the  circuit  court  and  remanding  the  case  for  a  new 
trial,  was  that  the  party  contracting  for  the  work  was 
liable  in  a  case  like  the  present,  where  the  work  to  be 
done  necessarily  constituted  an  obstruction  or  defect  in 
the  street  or  highway  which  rendered  it  dangerous  as 
a  way  for  travel  and  transportation,  unless  properly 
guarded  or  shut  out  from  public  use;  that  in  such  cases 
the  principal  for  whom  the  work  was  done  could  not  de- 
feat a  just  claim  of  the  corporation  or  of  the  injured 
party  by  proof  that  the  work  which  constituted  the  ob- 
struction or  defect  was  done  by  an  independent  con- 
tractor." 

There  is  no  difference  in  principle  between  these  cases 
and  the  one  under  consideration.  In  the  cases  cited,  the 
obstruction  was  made  upon  the  surface  of  the  street;  in 
the  one  under  consideration,  it  was  made  and  main- 
tained above  the  surface.  The  rule  applies  to  all  ob- 
structions in  streets,  whether  on  the  surface,  beneath  it, 
or  above  it. 

This  case  also  comes  under  the  other  exceptions  insist- 
ed upon  by  plaintiffs  to  the  general  rule  of  exemptions 
from  liability  for  negligence  of  contractors;  that  is,  that 
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the  work  contracted  for  involved  a  thing  intrinsically 
dangerons  to  the  public,  from  which  injuries  to  those 
using  the  street  were  probable  and  might  reasonably  be 
anticipated  by  the  proprietor.  This  is  a  well-established 
exception,  and  has  been  frequently  applied  to  cases  of 
this  character. 

In  the  case  of  Village  of  Jefferson  v.  Chapman^  supra, 
where  the  defendant  in  error  was  injured  by  falling  into 
an  excavation  which  the  city  had  caused  to  be  made 
through  an  independent  contractor  in  the  streets,  and 
which  had  been  left  unguarded,  in  disposing  of  the  de- 
fense of  independent  contractor,  while  admitting  the 
general  doctrine  of  nonliability  in  such  cases,  it  is  said : 
"But  there  are  exceptions  to  this  general  rule.  One  of 
these  exceptions  is  that  where  the  contract  directly  re- 
quires the  performance  of  a  work  which,  however  skill- 
fully done,  will  be  intrinsically  dangerous.  The  prin- 
ciple upon  which  this  exception  depends  for  support  is 
that  one  who  authorizes  a  w^ork  which  is  necessarily  dan- 
gerous, the  natural  consequence  of  which  is  an  injury 
to  the  person  or  property  of  another,  is  justly  to  be  re- 
garded as  the  author  of  the  resulting  injury.  .  .  .  The 
village  could  not  divest  itself  of  its  duty  to  control  and 
supervise  the  improvements  and  repairs  it  directed  to  be 
made  by  making  a  contract  therefor.  If  the  contractor 
had  authority  to  remove  the  apron,  then  the  village  could 
reasonably  have  foreseen  the  defect  created  by  the  con- 
tractor. It  was  bound  to  know  such  removal  would  leave 
an  open  ditch,  and  that  an  open  ditch  of  the  depth  and 
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width  of  that  shown  by  the  evidence  across  a  sidewalk 
necessarily  renders  the  sidewalk  unsafe  for  night  travel, 
and  in  such  case  it  was  under  obligation  to  the  public 
to  see  either  that  guards  were  provided  or  that  the  apron 
was  replaced  in  such  condition  as  to  make  it  reasonably 
safe  for  pedestrians." 

In  the  case  of  Woodman  v.  Metropolitan  Railway  Co., 
149  Mass.,  335,  21  N.  E.,  482,  4  L.  R.  A.,  213, 14  Am.  St 
Rep.,  427,  where  a  party  was  injured  by  an  obstruction 
created  by  a  contractor  of  the  defendant  building  its 
road  in  the  streets  of  Boston,  left  improperly  guarded, 
and  the  defense  was  an  independent  contractor,  the  rail- 
road company  was  held  liable  upon  the  ground  that  it 
owed  a  duty  to  the  public  to  properly  guard  the  work, 
which  it  could  not  escape  by  the  employment  of  an  in- 
dependent contractor.  It  is  there  said:  "If  the  per- 
formance of  a  lawful  contract  necessarily  will  bring 
wrongful  consequences  to  pass  unless  guarded  against, 
and  if,  as  in  the  present  case,  the  contract  cannot  be  per- 
formed except  under  the  right  of  the  employer,  who  re- 
tains the  right  of  access  to  the  premises,  the  law  may  re- 
quire the  employer,  at  his  peril,  to  see  that  due  care  is 
used  to  prevent  harm,  whatever  the  nature  of  his  con- 
tract with  those  whom  he  employs." 

In  the  case  of  Omaha  v.  Jensen,  35  Neb.,  68,  52  N. 
W.,  833,  37  Am.  St.  Rep.,  432,  where  the  defendant  was 
injured  by  falling  into  an  excavation  being  made  by  an 
independent  contractor  for  the  city,  which  had  been  left 
without  proper  protection,  the  city  was  held  liable.    The 
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court  said :  "The  relation  between  the  city  and  Brandt 
was  clearly  that  of  employer  and  independent  contrac- 
tor, and  the  rule  is  generally  that  for  injuries  occurring 
in  the  progress  of  work  carried  on  by  parties  of  that  re- 
lation the  contractor  alone  is  liable ;  but  this  liability  is 
limited  to  those  injuries  which  are  collateral  to  the  work 
to  be  performed,  and  which  arise  from  the  negligence 
OP  wrongful  act  of  the  contractor  or  his  agents  or  ser- 
vants. Where,  however,  the  work  to  be  performed  is 
necessarily  dangerous,  or  the  obligation  rests  upon  th^ 
the  employer  to  keep  the  subject  of  the  work  in  a  safe 
condition,  the  rule  has  no  application." 

In  Engle  v.  Eureka  Club,  137  N.  Y.,  100,  32  N.  E.,  1052, 
33  Am.  St.  Rep.,  695,  it  is  said :  "There  are  cases  of  still 
another  class  where  the  thing  contracted  to  be  done  is 
necessarily  attended  with  danger,  however  skillfully  or 
carefully  performed,  or,  in  the  language  of  Judge  Dil- 
lon, is  intrinsically  dangerous,  in  which  case  it  is  held 
that  the  party  who  lets  the  contract  to  do  the  act  cannot 
thereby  escape  from  responsibility  for  any  injury  result- 
ing from  its  execution,  although  the  act  to  be  i)erformed 
may  be  lawful.'' 

In  the  case  of  Elevator  Company  v.  Anderson,  81  S. 
W.,  282,  98  Tex.,  156, 1  L.  R.  A.  (N.  S.),  198,  it  is  said : 
"As  we  understand  it,  the  general  rule  is  that  one  having 
a  piece  of  work  done  by  an  independent  contractor  is 
not  liable  for  the  negligence  of  the  latter;  but  to  this 
rule  there  is  a  well-marked  exception.  So  far  as  we  have 
seen,  the  limitation  of  the  rule  has  been  by  no  one  better 
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expressed  than  by  Judge  Dillon.  He  said :  *The  general 
rule  is  stated  in  the  preceding  section,  but  it  is  impor- 
tant to  bear  in  mind  that  it  does  not  apply  where  the 
contract  directly  requires  the  performance  of  a  work  in- 
trinsically dangerous,  however  skillfully  performed.  In 
such  a  case  the  party  authorizing  the  work  is  justly  re- 
garded as  the  author  of  the  mischief  resulting  from  it, 
whether  he  does  the  work  himself  or  lets  it  out  to  con- 
tractors.^ " 

The  case  of  Ohio  Southern  Railwuy  Co,  v.  Morey,  47 
Ohio  St.,  207,  24  N.  E.,  269,  7  L.  R.  A.,  701,  was  an  ac- 
tion brought  by  Morey  to  recover  damages  for  injuries 
sustained  by  falling  into  a  ditch  which  the  railroad  com- 
pany in  error  had  caused  to  be  dug  through  an  indepen- 
dent contractor  in  the  town  of  Washington,  and  which 
had  been  left  unguarded.  It  was  there  held  that  the 
doctrine  of  nonliability  for  the  acts  of  an  independent 
contractor  had  no  application  to  a  case  where  the  injury, 
instead  of  being  collateral  and  flowing  from  the  n^li- 
gent  acts  of  the  employee  alone,  is  one  that  might  have 
been  anticipatcnl  as  a  direct  or  probable  consequence  of 
the  performance  of  the  work  contracted  for,  if  reason- 
able care  is  omitted  in  the  course  of  its  performance,  and 
that  in  such  case  the  person  causing  the  work  to  be  done 
will  be  liable,  though  the  negligence  is  that  of  an  em- 
ployee or  an  independent  contractor. 

The  awning  of  the  defendants,  so  far  as  appears  from 
this  record,  was  being  repaired  by  their  contractor,  over 
a  much-frequented  street^  in  a  populous  city,  and  at  a 
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place  where  persons  were  constantly  coming  and  going 
and  standing,  upon  the  invitation  of  the  defendants,  for 
the  purpose  of  trading  with  them  and  taking  the  street 
cars,  without  any  precautions  taken  to  prevent  portions 
of  the  aAvning,  material,  or  tools  from  falling  on  those 
below.  To  argue  that  this  was  not  a  thing  intrinsically 
dangerous  to  the  public  would  be  to  assert  the  perfection 
of  mankind  and  deny  the  laws  of  gravity.  We  think 
that  the  plaintiffs  made  out  a  ca*se  against  the  defend- 
ants, as  the  record  now;  stands.  \Miere  one  lawfully  on 
a  public  street  of  a  city  is  injured  by  the  falling  of  an 
awning  or  other  obstruction  erected  over  the  street,  or 
some  portion  of  such  obstruction,  there  is  a  presumption 
of  negligence  upon  the  part  of  the  party  maintaining  the 
obstruction  which,  if  left  unexplained,  is  sufllcient  to 
support  a  verdict  in  favor  of  the  injured  plaintiff.  Mul- 
len V.  8t  John^  57  N,  Y.,  567, 15.  Am.  Rep.,  530;  Railroad 
V.  Hopkins,  54  Ark.,  209,  15  S.  W.,'610;  1  Thompson  on 
Negligence,  section  1217. 

There  was  an  injury  sustained  by  such  means  in  this 
case^  and  no  explanation  attempted.  Therefore  there 
was  a  case  presented  which  the  plaintiffs  had  a  right  to 
have  submitted  to  the  jury,  and  it  was  error  to  sustain 
the  motion  of  the  defendants  for  a  peremptory  instruc- 
tion to  find  a  verdict  in  their  favor. 

Reversed  and  remanded. 
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Standard  Oil  Company  et  (A.  v.  The  State.* 
(Naslwille.     December  Term,  1906.) 

1.  STATXJTOBY  OONSTBUOTION.  Intention  to  prevail  over 
the  literalism  of  the  terms  used,  when. 
The  fundamental  rule  in  the  construction  of  statutes  is  that  the 
real  intention  shall  prevail  over  the  literal  terms  used,  for 
what  is  within  the  letter  is  not  within  the  statute,  unless  it 
he  the  intention,  and  what  is  within  the  intention  is  within 
the  statute,  though  not  in  the  letter;  and  such  construction 
ought  to  he  put  upon  a  statute  as  does  not  suffer  it  to  he 
eluded  or  evaded.  Several  general  rules  quoted  from  cases  and 
authorities.     {Post,  pp.  638-641,  643,  644.) 


*A8  to  illegal  trusts  under  modem  anti-trust  laws,  including 
constitutionality  of  laws,  see  note  to  Whitwell  y.  Continental  To- 
bacco Ck).  (C-  C.  A.  8th  C),  64  L.  R.  A.,  689. 
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Cases  cited  and  approved:  State  y.  Turnpike  Co.,  2  Sneed,  89; 
Pond  y.  Trigg,  6  Heislc.,  638;  Perkins  y.  Gibbs,  1  Baxt.,  175; 
Gold  y.  Fite,  2  Baxt,  248,  249;  Brown  y.  Hamlett,  8  Lea,  736; 
Cooper  y.  Stockard,  16  Lea,  145;  United  States  y.  Railroad,  91 
U.  S.,  72;  Church  y.  United  States,  143  U.  S.,  457;  People  y. 
Superylsors,  43  N.  T.,  130. 

2.  8AMB.  Of  State  statutes  to  avoid  conflict  with  constitationy 
State  and  federal,  and  acts  of  congress  within  its  power. 
State  statutes  should  be  construed  so  as  not  to  conflict  with  the 
constitution  of  the  State  or  the  United  States,  or  the  acts  of 
congress  within  its  constitutional  powers,  If  it  can  be  done 
without  violating  the  evident  intention.     (Post,  pp.  641,  642.) 

Case  cited  and  approved:  Commonwealth  v.  Gayne,  153  Mass., 
205. 


8.  8AMB.  Anti-trust  statute  is  constitutional;  not  regulation  of 
interstate  commerce;  < 'importation"  used  for  articles  already 
imported. 
The  anti-trust  statute  (Acts  1903,  ch.  140)  is  not  violative  of 
the  constitution  of  the  United  States  (art.  1,  sec.  8).  because 
it  was  not  intended  to  apply  to  interstate  commerce;  and  the 
word  "Importation"  was  inaccurately  used  in  referring  to  ar- 
ticles already  imported.     (Po«f,  pp.  642,  643,  644.) 

Acts  cited  and  construed:    1903,  ch.  140,  sec.  1. 

Case  cited  and  approved:     Church  v.  United  States,  143  U.  S., 
457. 

4.  INTEB8TATE  COMMEBOE.  Articles  imported  after  becom- 
ing a  part  of  the  proi>erty  here  are  subject  to  State  legislation. 
Articles  of  commerce  imported  from  other  States  and  countries, 
and  commingled  with  the  ^  common  mass  of  property  in  this 
State,  are  no  longer  articles  of  interstate  commerce,  and  it  is 
well  settled  that  the  commerce  in  such  imported  articles  may  be 
regulated  by  State  legislation,  and  they  are  subject  to  the  police 
power  and  revenue  statutes  of  the  State.  {Post,  pp.  643,  647, 
648.) 
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Cases  cited  and  approved:  Steel  &  Wire  Co.  v.  Speed,  110  Tenn., 
546,  192  U.  S.,  500;  Brown  v.  Houston,  114  U.  S.,  622;  Coal  Co. 
▼.  Bates,  156  U.  S.,  577. 

6.  STATUTES.  Begulatin^c  intrastate  commerce  enforced,  thoug^h 
containing^  clauses  invalid  as  attempting^  to  reg^ulftte  inters 
state  commerce,  when. 
Where  the  primary  and  chief  purpose  of  a  statute  is  to  regulate 
and  protect  commerce  within  the  State,  and  it  is  complete  and 
capable  of  effective  enforcement,  it  will  be  sustained  and  en- 
forced so  far  as  it  relates  to  such  commerce,  though  it  contains 
clauses  invalid  as  attempting  to  regulate  interstate  commerce. 
{Post,  pp.  644,  645.) 

Cases  cited  and  approved:  State  v.  Scott,  98  Tenn.,  254;  Austin 
V.  State,  101  Tenn.,  579;  Kidd  v.  Pearson,  128  U.  S..  1;  Plum- 
ley  V.  Massachusetts,  155  U.  S.,  461. 

6.  INDIOTMENTS.  Ohargingr  conspiracy  as  to  coal  oil  imported 
into  this  State  refers  to  oil  already  imported  and  stored  here, 
and  not  to  oil  to  be  imported,  when. 

An  indictment  charging  that  the  defendants  conspired,  con- 
tracted, and  agreed  with  a  certain  third  person  for  the  purpose 
and  with  a  view  to  lessen  and  destroy  full  and  free  competition 
in  the  sale  of  a  certain  article  of  sale,  coal  oil,  imported  into 
this  State,  is  a  charge  with  reference  to  coal  oil  already  im- 
ported and  stored  here,  and  not  oil  to  be  imported.  {Post,  pp, 
645-647.) 

7.  COMBINATIONS.  In  violation  of  State  statute  are  punish- 
able,  thoug^h  incidentally  affecting^  interstate  commerce. 

A  combination  affecting  intrastate  commerce  is  none  the  less  a 
violation  of  the  anti-trust  statute  of  the  State,  and  punishable 
under  it,  where  the  agreement  made  incidentally  affects 
interstate  commerce,  as  where  defendant,  for  the  purpose  of 
protecting  his  own  coal  oil,  stored  here,  from  competition, 
agreed  to  give  and  did  give  another  a  quantity  of  oil  on  his 
countermanding  an  order  given  a  competitor  for  oil  to  be 
shipped  from  another  State.    {Post,  p.  647.) 
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7" 
8.   STATUTES.    Corporations    are  not   included   in   the   words 

^'person  or  persons"  in  a  statute  showing  a  contrary  inten- 
tion, when. 
Corporations  are  not  indictable  for  the  violation  of  the  anti-trust 
statute  (Acts  1903,  ch.  140),  because    the    words    "person    or 
persons"  used  in  the  indictment  provisions  thereof,  when  prop- 
erly  construed    with    the    other    provisions,  for  forfeiture  of 
charters  and  licenses  of  corporations,  do  not  include  corpora^ 
tlons.     (Post,  pp.  648-654.) 

Code  cited  and  construed:     Sec.  62  (S.);  sec.  48  (M.  &.  V.);  sec. 
50  (T.  ft.  S.  and  1858). 

Acts  cited  and  construed:     1903,  ch.  140,  sees.  1-4. 

Cases  cited:  State  v.  University,  4  Humph.,  156;  Railroad  v. 
State,  3  Head.  523;  Publishing  Co.  v.  State,  16  Lea,  176;  State 
V.  Brewing  Co.,  104  Tenn.,  715. 

0.     COI>E.     Definitions  apply  to  all  subsequent  statutes. 
The  Code  definitions  and  provisions  made  applicable  to  the  whole 
Code  apply  not  only  to  the  Code  as  originally  enacted,  but  to 
all  amendments  thereof,  which  include  all  statutes  passed  since 
Its   enactment,  in  the  absence  of  a  contrary  intention  or  pur- 
pose expressed  in  the  statutes  themselves.     {Post,  p.  650.) 

Code  cited  and  construed:    Sees.  60-70  (S.);  sees.  46-57  (M.  ft  V.); 
sees.  48-59  (T.  ft.  S.  and  1858). 

Cases  cited  and  approved:  Cowan  v.  Murch,  97  Tenn.,  590;  Wal- 
lace V.  Gtoodlett,  104  Tenn.,  672;  Carroll  v.  Alsup,  107  Tenn., 
257. 

>.  COICSIN'ATIONS.  A^nt  procuring^  contract  for  lessening^ 
full  and  free  competition  in  trade  is  guilty  of  a  violation  of  the 
anti-trust  statute. 

Wliere  tlie  agent  of  a  corporation,  acting  upon  directions  to 
procure  the  countermand  of  orders  given  by  its  previous  cus- 
tomers to  a  competitor  for  the  purchase  of  coal  oil,  agreed  to 
^ve  and  did  give  to  one  such  customer,  a  merchant,  one  hun- 
dred   gallons  of  oil  to  Induce  him  to  countermand  his  order, 
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which  was  done,  and  the  oil  delivered  from  the  company's  stor- 
age tank,  such  agent  is  guilty  of  a  yiolation  of  the  anti-trust 
statute  (Acts  1903,  ch<  140),  because  such  agreement  or  com- 
bination was  made  with  a  view  of  lessening  full  and  free  com- 
petition in  the  sale  of  oil,  and  was  in  effect  an  agreement  pro- 
cured from  said  customer  not  to  sell  the  oil  of  the  competitor. 
(Post,  pp.  654-662,  678,  679.) 

Acts  cited  and  construed:     1903,  ch.  140,  sees.  1  and  3. 

Cases  cited  and  approved:  Bailey  v.  Plumbers,  103  Tenn.,  99, 
114;  Hooker  v.  Vandewa*%-,  4  Denio  (N.  Y.),  349;  More  ▼. 
Bennett,  140  111.,  69;  Nestor  v.  Brewing  Co.,  161  Pa,,  473;  Fuqua 
V.  Brewing  Co.,  90  Tex.,  298. 

11.  SAME.  Same.  Evidence  of  other  like  offenses  is  competent 
to  show  the  intent,  when. 

The  arrangements  by  which  other  orders  secured  by  the  compet- 
itor were  countermanded  are  strong  and  convincing  proof  of 
the  intent  of  the  parties  in  making  the  one  for  which  the  de- 
fendant was  indicted,  and  are  competent  and  admissible  for 
that  purpose.     (Post,  p.  658.) 

12.  CBIMIN AL  CONSPIRACY.  Acquittal  of  one  prevents  con- 
viction of  the  other  where  only  two  were  alleged  to  be 
members. 

Where  two  persons  are  indicted  for  a  criminal  conspiracy,  and 
no  others  are  charged  or  alleged  to  be  members  of  the  con- 
spiracy, and  one  of  the  defendants  is  acquitted,  the  other  can- 
not be  convicted,  because  then  the  preconcert  of  two  or  more 
necessary  to  constitute  a  conspiracy  is  not  shown.  {Po9t,  |>p. 
662,  663.) 

18.  SAME.    Indictment  need  not  embrace  all  the  oonspiratora. 

An  indictment  for  a  criminal  conspiracy  may  embrace  only  a 
part  of  the  conspirators,  and  it  is  not  necessary  that  all  the 
parties  to  the  conspiracy  be  indicted,  though  their  names  and 
the  facts  warranting  their  indictment  appear  in  the  averments. 
{Post,  p.  667.) 
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14.   8AXB.    Corporation  and  its  officer  or  agent  may  both  be 

guilty  of  criminal  conspiracy,  and  both  be  counted  as  different 

partiei  to  make  the  necessary  number. 

A  corporation  and  its  officer  or  agent  engaging  in  a  criminal  or 

unlawful  conspiracy   must  both  be  held   to  be  parties  to  it, 

and  must  both  be  considered  and  counted    in    computing    the 

necessary  number  of  two  or  more  to  constitute  a  conspiracy. 

This  is  the  rule  not  only  settled  by  statute  (Acts  1903,  ch.  140, 

sees.  1  and  3),  but  independent  of  statute,  and  founded  upon 

principle  and  existing  in  furtherance  of  sound  public  policy. 

(Post,  pp.  663-670,  678,  679.) 

Acts  cited  and  construed:     1903,  ch.  140,  sees.  1  and  3. 
Cases  cited  and  approved:     People  v.  Duke,  19  Misc.  Rep.,  292, 
44  N.  T.  Supp.,  336;  Samuels  v.  Oliver,  130  111.,  73. 

15.  OORPO&ATIONS.  May  commit  wrongs,  torts,  and  crimes^ 
throug-h  officers  and  agents  acting  in  apparent  scope  of  their 
authority. 

Corporations  may  commit   wrongs,    torts,    and    crimes,    both   of 
nonfeasance  and  in  the  discharge  of  their  common  duties,  and 
ot  misfeasance  in  a  violation  of  statutes  and  rules  of  the  com- 
mon law,  through  their  officers  and  agents  acting  within  the 
apparent  scope  of  their  authority  and  in  the  interest  of  their 
principal,  the  wrongful  and  criminal  intent  of  the  officer  or 
agrent  being  imputed  to  the  corporation.     (Post,  pp.  664-667.) 

Cases  cited  and  approved:     Railroad  v.  State,  3  Head,  523;  Pub- 
lishing Co.  V.  State,  16  Lea,  176;  Railroad  v.  Quigley,  21  HcfW. 
CU.  S.),  204;  Bank  v.  Bank,  10  Wall.  (U.  S.),  604;  Bank  v.  Ora- 
liam,  100  U.  S.,  699;  Stewart  v.  Waterloo  Turn  Verein,  71  Iowa, 
226;   State  v.  Railroad,  15  W.  Va.,  362;  Oil  Co.  v.  Commonwealth 
(Ky.),    55  S.  W..  8;  Commonwealth  v.  Assn..  97  Ky.,  325;   Gil- 
lingtiSLiKi  V.  Railroad,  35  W.  Va.,  588;   Smith  v.  Railroad,  48  W. 
Va.,    69;   W.  Va..  etc.,  Co.  v.  Oil  Co.,  50  W.  Va.,  611;  Norris  v. 
State,    25  Ohio  St.,  217;  The  Germania  v.  State,  7  Md.,  1;  Buf- 
falo  V-    Oil  Co.,  106  N.  Y.,  669. 
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16.  SAME.  Ghargeable  as  conspirator  with  its  agent,  acting  un- 
der directions  to  do  what  constitutes  a  conspiracy,  though  the 
agent  uses  means  not  specifically  authorized,  when. 

Where  the  special  and  chief  agent  and  general  manager  of  a  cor- 
poration directed  a  subordinate  agent  and  traveling  salesman 
to  procure  the  countermand  of  orders  given  by  its  previous  cus- 
tomers to  a  competitor  for  the  purchase  of  coal  oil,  and  the 
salesman  agreed  to  give  and  did  grive  a  quantity  of  oil  to  one 
of  such  customers  in  consideration  of  his  countermanding  an 
order  to  the  competitor  for  the  purpose  of  preventing  competi- 
tion in  preventing  such  customer's  dealing  in  the  oil  of  the 
competitor,  the  corporation  is  chargeable  as  a  conspirator  un- 
der the  anti-trust  statute  (Acts  1903,  ch.  140),  though  the 
traveling  agent  and  salesman  was  not  specifically  authorized  to 
give  the  oil  away,  the  said  chief  agent  being  presumed  to  have 
been  present  and  assenting,  for  and  as  representing  the  corpo- 
ration, to  the  means  used  by  its  coconspirator,  the  subordinate 
agent  and  salesman,  to  carry  out  the  conspiracy  to  restrict 
competition.     {Post,  pp.  670-674.) 

Acts  cited  and  construed:     1903,  ch.  140. 

Gases  cited  and  approved:  Irvine  v.  State.  104  Tenn.,  132-147; 
Spies  V.  People  (111.),  12  N.  E.,  865,  3  Am.  St.  Rep.,  320-482; 
United  States  v.  Rindskopf,  6  Biss.,  259;  Phillips  v.  State  (Tex. 
App.),  9  S.  W.,  557,  8  Am.  St  Rep.,  471. 

17.  GBIMINAL  CONSPIRACY.  Evidence  of  overt  act  not  in- 
cluded in  preconceived  plans  is  competent,  when. 

Proof  of  an  overt  act  is  competent  in  cases  like  that  stated  in 
the  last  headDote,  though  the  alleged  preconceived  plans  did 
not  necessarily  include  the  commission  of  the  act  done,  when 
such  act  is  one  which  would  tend,  directly  or  indirectly,  to 
accomplish  the  common  purpose;  and  it  Is  often  convincing 
evidence  of  the  existence  of  the  combined  intent  and  agree- 
ment.    (Post,  pp.  673,  674.) 

Cases  cited  and  approved:  State  v.  Ripley,  31  Me.,  386;  Martin 
V.  State,  89  Ala.,  115. 
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18.  EVIDENCE.  Withheld  is  presumed  to  be  against  the  interest 
and  insistence  of  the  party  so  withholding  it,  when. 

The  presumption  always  Is  that  competent  and  pertinent  evidence 
within  the  knowledge  and  control  of  a  party  and  withheld  by 
him  is  against  his  interest  and  insistence.     (Post,  p.  672.) 

Cases  cited  and  approved:  Dunlap  v.  Haynes,  4  Heisk.,  476; 
Kirby  v.  Tallmadge,  160  U.  S.,  379;  Construction  Co.  v.  B.  W. 
Co.,  36  C.  C.  A.,  153. 

19.  OaiMINAL  C0N8PI&A0Y.  Merchant  countermanding 
order,  for  a  gift,  which  tends  to  lessen  and  prevent  compe- 
tition is  a  party  to  the  conspiracy,  when. 

Where  an  oil  company  agreed  to  give  and  did  give  a  merchant  a 
quantity  of  coal  oil  in  consideration  of  his  countermanding  an 
order  given  a  competitor  for  the  purchase  of  oil  for  the  pur- 
pose of  preventing  or  lessening  competition,  the  merchant  was 
a  party  to  the  conspiracy  within  the  meaning  of  the  anti-trust 
statute  (Acts  1903,  ch.  140)  prohibiting  combinations  and  agree- 
ments tending  to  lessen  competition  in  the  sale  of  articles. 
(Post,  pp.  663,  667,  674-678.) 

Acts  cited  and  construed:     1903,  ch.  140. 

Cases  cited   and    approved:      Harbison   v.    Iron   Co.,    103    Tenn., 
.    422;   Dayton  v.  Barton,  103  Tenn.,  604;    State  v.  Buchanan,  5 
-      Harris  &  J.  (Md.),  517;  Aikens  v.  Wisconsin,  195  U.  S.,  194. 


FROM  SUMNER. 


Appeal  in  error  from  the  Circuit  Court  of  Sumner 
County. — B.  D.  Bell,  Judge. 

117  Tenn— 40 
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John  J.  Vebtbees,  William  O.  Vertrees  and  James 
W.  Blackmorb,  for  Oil  Co. 

Attorney-General  Cates,  Robert  L.  Peck  and  W.  A. 
GuiLD^  for  State. 


Mr.  Justice  Shields  delivered  the  opinion  of  the 
Court. 

The  Standard  Oil  Company,  O.  E.  Holt,  and  O'Don- 
nell  Rutherford  were  indicted  in  the  circuit  court  of 
Sumner  county  under  chapter  140,  p.  268,  of  the  Acts 
of  1903,  commonly  known  as  the  "Anti-Trust  Law"  of 
Tennessee,  charged  with  making  an  unlawful  contract 
and  agreement  with  one  S.  W.  Love,  for  the  purpose 
and  with  a  view  to  lessen  full  and  free  competition  in 
the  sale  of  coal  oil,  an  article  of  sale  imported  into  this 
State,  and  carrying  out  said  contract  in  said  countyj  in 
violation  of  the  provisions  of  that  act 

The  Standard  Oil  Company  and  Holt,  upon  trial,  were 
found  guilty  by  the  jury  trying  them,  and  a  fine  of  f  5,000 
assessed  against  the  former  defendant,  and  f3,000 
against  the  latter,  upon  which  verdict  judgment  was  en- 
tered. Rutherford  was  acquitted,  upon  the  request  of 
the  district  attorney  representing  the  State.  This  case 
is  before  us  upon  an  appeal,  in  the  nature  of  a  writ  of 
error,  prosecuted  by  the  Standard  Oil  Company  and 
Holt  from  the  judgment  against  them. 
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The  statute  under  which  the  indictment  against  the 
plaintiffs  in  error  was  preferred  is  as  follows : 

"Section  1.  Be  it  enacted  by  the  general  assembly  of 
the  State  of  Tennessee,  and  it  is  hereby  enacted  by  the 
authority  of  the  same,  that  from  and  after  the  passage 
of  this  act,  all  arrangements,  contracts,  agreements, 
.trusts,  or  combinations  between  persons  or  corporations 
made  with  a  view  to  lessen,  or  which  tend  to  lessen  full 
and  free  competition  in  the  importation  or  sale  of  arti- 
cles imported  into  this  State,  or  in  the  manufacture  or 
sale  of  articles  of  domestic  growth  or  of  domestic  raw 
material,  and  all  arrangements,  contracts,  agreements, 
trusts,  or  combinations  between  persons  or  corporations 
designed,  or  which  tend  to  advance,  reduce,  or  control  the 
price  or  the  cost  to  the  producer  or  the  consumer  of  any 
such  product  or  article,  are  hereby  declared  to  be  against 
public  policy,  unlawful  and  void. 

"Sec.  2.  Be  it  further  enacted,  that  any  corporation 
chartered  under  the  laws  of  the  State,  which  shall  violate 
any  of  the  provisions  of  this  act,  shall  thereby  forfeit  its 
charter  and  its  franchise,  and  its  corporate  existence 
shall  thereupon  cease  and  determine.  Every  foreign 
corporation  which  shall  violate  any  of  the  provisions  of 
this  act  is  hereby  denied  the  right  to  do,  and  is  prohib- 
ited from  doing,  business  in  this  State.  It  is  hereby 
made  the  duty  of  the  attorney-general  of  the  State  to 
enforce  these  provisions  by  due  process  of  law. 

"Sec.  3.  Be  it  further  enacted,  that  any  violation  of 
the  provisions  of  this  act  shall  be  deemed,  and  is  hereby 
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declared  to  be,  destructive  of  full  and  free  coini)etitioii, 
and  a  conspiracy  against  trade,  and  any  person  or  per- 
sons who  may  engage  in  any  such  conspiracy,  or  who 
shall,  as  principal,  manager,  director,  or  agent,  or  in  any 
other  capacity,  knowingly  carry  out  any  of  the  stipula- 
tions, purposes,  prices,  rates  or  orders  made  in  further- 
ance of  such  conspiracy,  shall,  upon  conviction,  be  pun- 
ished by  a  fine  of  not  less  than  one  hundred  dollars  or 
[nor]  more  than  five  thousand  dollars,  and  by  imprison- 
ment in  the  penitentiary  not  less  than  one  year  nor  more 
than  ten  years ;  or,  in  the  judgment  of  the  court,  by  either 
such  fine  or  imprisonment. 

"Sec.  4.  Be  it  further  enacted,  that  any  person  or 
persons  or  corporations  that  may  be  injured  or  damaged 
by  any  such  arrangement,  contract,  agreement,  trust,  or 
combination  described  in  section  1  of  this  act,  may  sue 
for  and  recover  in  any  court  of  competent  jurisdiction 
in  this  State  of  any  person  or  persons  or  corporation 
operating  such  trusts  or  combination,  the  full  considera- 
tion or  sum  paid  by  him  or  them  of  [for]  any  goods, 
wares,  merchandise,  or  articles,  the  sale  of  which  is  con- 
trolled by  such  combination  or  trust 

"Sec.  5.  Be  it  further  enacted,  that  it  shall  be  the 
duty  of  the  judge  of  the  circuit  and  criminal  courts  of 
this  State  specially  to  instruct  grand  juries  as  to  the 
provisions  of  this  act. 

"Sec.  6.  Be  it  further  enacted,  that  all  laws  and  parts 
of  laws  in  conflict  with  the  provisions  of  this  act  be  and 
the  same  are  hereby  repealed. 
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"Sec.  7.  Be  it  further  enacted,  that  this  act  take  ef- 
fect from  and  after  its  passage,  the  public  welfare  re- 
quiring it'^    Acts  1903,  pp.  268,  269,  c.  140. 

The  indictment  contains  two  counts.  The  charging 
part  of  the  first  count  is  as  follows: 

"That  the  Standard  Oil  Company,  a  corporation,  O, 
E.  Holt  and  O'Donnell  Rutherford,  agents  of  the  Stand- 
ard Oil  Company,  unlawfully,  knowingly,  feloniously, 
wickedly,  and  maliciously  conspired  together,  contracted 
and  agreed  with  one  S.  W.  Love,  for  the  purpose  and 
with  a  view  of  lessening  and  destroying  full  and  free 
competition  in  the  sale  of  a  certain  article  of  sale,  im- 
ported into  said  State,  to  wit,  coal  oil,  all  to  the  evil  ex- 
ample of  all  others  in  such  case  made  and  provided,  and 
against  the  peace  and  dignity  of  the  State." 

The  second  count  is  more  elaborate  in  its  averments. 
They  are  in  these  words : 

"That  said  Standard  Oil  Company,  C.  E.  Ho\t  and 
O'Donnell  Rutherford,  agents  of  the  said  Standard  Oil 
Company,  .  .  .  knowingly,  wickedly,  and  maliciously 
with  a  view  to  lessen  and  destroy  full  and  free  competi- 
tion in  the  sale  of  a  certain  article  of  sale  and  imported 
into  the  State,  to  wit,  coal  oil,  did  unlawfully  and  know- 
ingly conspire,  contract,  and  agree  with  one  S.  W.  T^ve, 
a  customer  of  the  Evansville  Oil  Company,  that  upon 
consideration  of  the  said  S.  W.  Love  countermanding  an 
order  of  ten  barrels  of  coal  oil  theretofore  given  to  the 
Evansville  Oil  Company,  for  which  the  said  Love  was  to 
pay cents  per  gallon,  to  give  him,  the  said  Love, 
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one  hundred  gallons  of  oil ;  and  the  said  Love,  accepting 
said  proposition,  the  said  Holt,  agent  as  aforesaid,  know- 
ingly carrying  said  stipulation  and  order,  made  in  fur- 
therance of  said  conspiracy,  wrote  a  telegram  addressed 
to  the  Evansville  Oil  Company,  at  Evansville,  Indiana, 
countermanding  the  said  order  of  ten  barrels  of  oil, 
which  he,  the  said  Love,  at  the  request  of  the  said  Holt, 
agent  as  aforesaid,  sent  to  the  said  Evansville  Oil  Com- 
pany, he,  the  said  Holt,  agent  as  aforesaid,  paying  for 
said  telegraph  message;  and  the  said  Holt,  agent  as 
aforesaid,  knowingly  carrying  out  said  stipulation  and 
order,  made  in  sAid  furtherance  of  said  conspiracy  by 
the  said  Standard  Oil  Company,  delivered  said  one  hun- 
dred gallons  of  coal  oil  to  the  said  S.  W.Love,  thereby  les- 
sening competition  in  said  article  of  sale  as  afpresaid, 
and  so  the  grand  jurors  aforesaid,  upon  their  oaths  afore- 
said, present  and  say  that  the  Standard  Oil  Company,  C. 
E.  Holt  and  O'Donnell  Rutherford,  agents  of  the  said 
Standard  Oil  Company,  by  means  aforesaid,  in  the  man- 
ner and  form  aforesaid,  unlawfully,  feloniously,  will- 
fully, wickedly,  and  maliciously  conspired,  controlled, 
stipulated,  and  agreed  with  the  said  S.  W.  Love  for  the 
purpose  and  with  the  view  of  lessening  and  destroying 
full  and  free  competition  in  the  sale  of  a  certain  article 
of  sale  imported  into  said  State,  to  wit,  coal  oil,  to  the 
evil  example  of  all  others  in  like  cases  offending,  con- 
trary to  the  statute,  and  against  the  peace  and  dignity 
of  the  State." 
A  motion  to  quash  the  indictment  was  made  and  over- 
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ruled.  It  is  not  necessary  to  here  notice  the  grounds  of 
this  motion,  further  than  to  say  that  those  going  to  the 
form  of  the  indictment  were  properly  overruled,  and  that 
those  to  the  merits  are  involved  in  exceptions  to  the 
charge  of  the  court,  and  the  action  of  the  trial  judge  in 
refusing  certain  special  requests  for  instructions  to  the 
jury  seasonably  submitted  by  the  plaintiffs  in  error, 
and  in  overruling  the  motion  in  arrest  of  judgment  prop- 
erly made;  all  of  which  will  be  passed  upon  in  disposing 
of  the  assignments  of  error  predicated  ui>on  this  adverse 
action  of  the  trial  court. 

The  facts  upon  which  the  charge  against  the  plaintiffs 
in  error  are  based  are  these; 

The  Standard  Oil  Company  is  a  corporation  chartered 
under  the  laws  of  the  commonwealth  of  Kentucky,  and 
a  subsidiary  of  the  parent  corporation  of  the  same  name, 
and  deals  in  coal  oil  and  other  products  of  petroleum, 
refined  and  manufactured  in  Chicago,  111.,  and  perhaps 
other  points  out  of  this  State. 

The  Evansville  Oil  Company  is  a  foreign  corporation 
or  partnership,  with  its  chief  office  in  Evansville,  Indi- 
ana, engaged  in  the  same  business,  having  its  refinery 
and  base  of  supplies  at  Oil  City,  Pa. 

These  two  corporations  or  companies  are  competitors 
in  business.  The  Evansville  Oil  Company,  so  far  as  dis- 
closed by  this  record,  confines  its  operations  in  Tennes- 
see to  interstate  commerce ;  that  is,  it  sells  oil  to  be  ship- 
ped from  Oil  City,  Pennsylvania,  and  delivered  here  in 
the  original  packages.     The  Standard  Oil  Company  is 
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engaged  in  intrastate  commerce,  and  at  the  time  of  the 
occurrence  of  the  transactions  herein  involved,  had  com- 
plied with  the  laws  of  Tennessee  in  reference  to  foreign 
corporations  doing  business  in  this  State,  alid  the  reve- 
nue laws  imposing  a  privilege  tax  upon  all  corporations 
and  persons  engaged  in  the  sale  of  illuminating  oils  and 
lubricants.  In  conducting  this  business,  it  established 
agencies  at  the  principal  towns  in  the  State,  where  it 
keeps  stored  a  stock  of  coal  oil  to  supply  the  local  trade. 
The  oil  is  brought  to  these  agencies  by  railroad  trans- 
portation in  large  iron  tanks,  called  "tank  cars,"  from 
which  it  is  drawn  and  stored  in  other  large  iron  tanks 
there  located,  called  "storage  tanks;"  from  the  storage 
tanks  it  is  drawn,  when  sold,  into  iron  tanks  mounted  on 
wagons,  called  "tank  wagons,"  and  delivered  to  retail 
merchants,  customers  of  the  company.  It  had,  for  some 
years  previous  to  October  5,  1903,  maintained  such  an 
agency,  storage  tanks,  and  tank  wagons  at  Gallatin, 
Tennessee,  and  at  the  time  had  a  large  quantity  of  oil, 
imported  from  other  States,  there  stored  and  for  sale. 
This  business  was  conducted  through  a  number  of  agents 
superior  and  subordinate,  styled  "special  agents,"  "sales- 
men" and  "local  agents."  J.  E.  Comer  was  special 
agent,  with  his  office  at  Nashville,  Tennessee,  and  as  a 
general  manager  of  the  business  of  the  company  in  his 
district,  which  included  Middle  Tennessee,  East  Ten- 
nessee, and  portions  of  the  adjoining  States  of  Ken- 
tucky, Alabama,  and  Georgia.  He  controlled  all  other 
agents  in  his  territory,  fixed  prices,  and  generally  di- 
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reeled  the  marketing  of  the  products  of  the  company  and 
the  policy  to  be  pursued  by  it. 

The  plaintiff  in  error  G.  E.  Holt  was  a  salesman,  and, 
under  J.  E.  Comer,  superintended  and  had  control  of 
the  local  agents  and  the  business  in  their  charge.  He 
visited  the  agencies  frequently,  checked  up  the  accounts 
of  the  agents,  saw  the  customers  of  the  company,  sold  oil, 
arranged  wagon  routes,  and  did  other  things  deemed 
necessary  to  advance  the  interests  of  his  employer. 

O'Donnell  Rutherford  was  the  local  agent  stationed 
at  Gallatin.  His  duties  were  to  care  for  the  property  of 
the  company  in  his  hands,  to  sell  and  deliver  oil  to  the 
merchants  within  his  territory,  and  collect  and  account 
for  the  proceeds.  C.  E.  Holt  and  O^Donnell  Rutherford 
were  required  to  make  written  reports  to  J.  E.  Comer, 
those  of  Holt  to  be  made  daily,  and  those  of  Rutherford 
semiweekly.  They  sold  oil  at  prices  fixed  by  Comer, 
and  had  no  general  authority  to  give  oil  away  for  any 
purpose. 

The  Standard  Oil  Company  had  no  competitor  in  its 
business  at  Gallatin  at  this  time.  The  oil  which  it  had 
stored  and  for  sale  there  was  of  an  inferior  quality,  and 
the  price  for  which  it  sold  it,  I314  cents  per  gallon,  was 
in  excess  of  its  value,  and  more  than  it  was  sold  for  by 
it  at  other  points,  where  competition  existed. 

Among  its  customers  there  were  S.  W.  Love,  a  Mr. 
Cron,  a  Mr.  Hunter,  and  a  Mr.  Lane.  It  also  had  some 
other  customers  there  and  in  the  adjacent  country. 

Thus  matters  stood  when  on  October  5,  1903,  Claude 
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Eosemon,,  a  salesman  of  the  Evansville  Oil  Company 
visited  Gallatin,  and  procured  orders  from  S.  W.  Love 
and  other  customers  of  the  Standard  Oil  Company  for 
a  carload  of  oil,  about  sixty  barrels,  of  a  quality  superior 
to  that  sold  by  the  defendant  company  at  14%  cents  per 
gallon,  to  be  shipped  from  Oil  Cty,  Pennsylvania,  and 
delivered  in  the  original  packages,  about  November  1, 
1903.  Ten  barrels  were  sold  to  S.  W.  Love  upon  these 
terms. 

Within  a  few  days  thereafter,  J.  E.  Comer,  learning 
that  Eosemon  had  been  in  Gallatin,  and  probably  made 
some  sales  of  oil  there,  wrote  to  C.  E.  Holt  and  directed 
him  to  go  to  Gallatin  and  hold  his  trade,  and  procure 
the  orders  that  had  been  given  to  the  Evansville  Oil  Com- 
pany countermanded. 

Holt  went  to  Gallatin,  as  directed,  without  delay, 
called  upon  S.  W.  I^ove,  and  made  an  arrangement  with 
him,  by  the  terms  of  which  he  agreed  to  and  did  counter- 
mand the  order  he  had  given  to  the  Evansville  Oil  Com- 
pany, in  consideration  of  the  gift  of  one  hundered  gal- 
lons of  oil,  to  be  delivered  from  the  storage  tanks  of  the 
Standard  Oil  Company  at  Gallatin. 

The  countermand  was  made  in  the  form  of  a  tel^ram 
to  the  Evansville  Oil  Company,  signed  by  Love  and  sent 
at  the  expense  of  Holt. 

Similar  arrangements  were  made  with  several  other 
persons  in  Gallatin  who  had  ordered  oil  from  the  Evans- 
ville Oil  Company,  which  resulted  in  the  countermand- 
ing of  about  one-half  of  the  orders  procured  by  Eose- 
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mon,  and  the  delivery  to  the  merchants  who  had  made 
them  of  three  hundred  gallons  of  oil,  free  of  charge,  by 
the  local  agent,  Rutherford,  in  the  usual  manner,  from 
the  storage  tank  of  the  Standard  Oil  Company.  Holt 
also  attempted  to  make  the  same  arrangements  with 
other  merchants  to  whom  Rosemon  had  sold  oil. 

When  these  orders  had  been  countermanded,  J.  E. 
Comer  informed  the  comptroller  of  the  State  that  a 
shipment  of  oil  w^ould  be  made  to  Gallatin  by  the  Evans- 
ville  Oil  Company,  presumably  for  the  purpose  that  he 
might  direct  the  clerk  of  the  county  court  of  Sumner 
county  to  collect  the  privilege  tax  from  that  company, 
for  which  it  would  be  liable  in  case  it  sold  oil  from  stor- 
age at  Gallatin,  but  for  which  it  was  not  liable  for  the 
sales  originally  made,  as  they  w^ere  interstate  commerce. 
C.  E.  Holt  also  informed  the  clerk  of  the  county  court  of 
Sumner  county  that  the  oil  would  be  shipped  to  Gallatin 
in  a  few  days,  with  a  request  to  look  out  for  it  and  col- 
lect the  privilege  tax  from  the  Evansville  Oil  Company, 
if  sales  were  made. 

When  the  oil  sold  by  the  Evansville  Oil  Company  ar^ 
rived  at  Gallatin  ( for  it  seems  to  have  been  shipped  be- 
fore the  orders  were  countermanded),  S.  W.  Love  and 
others,  w^ho  had  countermanded  their  orders  under  the 
arrangement  negotiated  by  Holt,  refused  to  receive  that 
purchased  by  them.  The  company  w^as  compelled  to 
store  its  oil  there  and  sell  it  to  new  customers,  and  in 
this  way  it  incurred  considerable  expense,  in  addition  to 
the  privilege  tax  upon  oil  dealers  which  it  was  compelled 
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to  pay  to  the  State  and  the  county  en  account  of  such 
sales.  While  the  oil  refused  was  sold  at  the  same  price 
it  had  originally  been  contracted  for,  14^/^  cents  per 
gallon,  yet  the  Evansville  Oil  Company  was  the  loser  by 
the  transaction,  by  reason  of  the  extraordinary  expense 
incurred,  not  provided  for  in  fixing  the  price  in  the  origi- 
nal sales,  and  was  forced  to  abandon  further  efforts  to 

• 

feell  oil  at  that  point.  After  this,  defendant  oil  company 
advanced  the  price  upon  its  oil  to  14%  cents  per  gallon. 

These  transactions  became  public,  and  about  Decem- 
ber 22d  or  23d  were  published  in  the  newspapers  of  Gal- 
latin and  Nashville,  and  an  agent  of  the  Evansville  Oil 
Company  called  upon  and  had  an  interview  wdth  J.  E. 
Comer  upon  the  subject,  when  the  latter  denied  respon- 
sibility for  the  action  of  Holt  in  giving  the  oil  away,  and 
repudiated  it.  Thus  far  there  is  practically  no  contro- 
versv  about  the  facts.  We  will  state  some  others  which 
the  plaintiffs  in  error  insist  are  proven. 

C.  E.  Holt  testifies  that,  while  he  was  directed  bv  J. 
E.  Comer  to  procure  the  orders  to  be  countermanded,  he 
was  not  authorized  to  give  oil  away  for  that  purpose,  and 
that  his  action  in  this  particular  was  upon  his  own  ac- 
count ;  that,  while  he  directed  Rutherford  to  deliver  the 
oil  without  charge,  he  promised  to  pay  for  it  himself,  and 
showed  Rutherford  how  to  conceal  its  delivery  in  his 
report  to  Comer  until  he  should  do  so;  that  his  salary 
was  f  65  per  month,  and  that  the  oil  which  he  gave  away 
amounted  to  $40.50,  and  that  he  has  not  paid  any  one  for 
it. 
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J.  E.  Comer  testiflea  that  when  he  learned  of  the  gift 
of  the  oil  he  had  Rutherford  called  up  over  the  tele- 
phone, and  demanded  an  explanation  of  the  matter ;  that 
Eutherford  came  to  Nashville  that  evening,  bringing 
with  him  a  copy  of  a  Gallatin  paper  containing  an  arti- 
cle upon  the  subject,  and  for  the  first  time  told  him  that 
the  oil  had  been  given  away ;  and  that  on  the  same  day 
he  wrote  to  C.  E.  Holt  condemning  the  gift  of  the  oil.  J. 
E.  Comer,  C.  E.  Holt,  and  O'Donnell  Rutherford  all  tes- 
tify that  the  oil  was  given  away  without  the  authority 
of  Comer,  and  was  concealed  from  him  until  disclosed 
by  Rutherford  to  him,  in  his  office  at  Nashville,  and  that 
Rutherford  was  charged  with  the  value  of  the  oil.  It 
does  not  appear  that  any  attempt  was  made  to  recover 
the  oil,  or  its  value,  from  the  customers  of  the  company 
to  whom  it  had  been  given,  as  claimed,  without  author- 
ity, by  Holt  and  Rutherford.  A  copy  of  the  letter  which 
Comer  wrote  to  Holt  condemning  the  gift  of  the  oil  is 
produced  in  evidence  by  the  defendants,  but  neither  the 
originals  nor  copies  of  the  letter  which  Comer  wrote  to 
Holt  instructing  him  to  go  to  Gallatin  and  have  the  or- 
ders secured  by  Rosemon  countermanded.  The  daily  re- 
ports of  Holt  and  the  semiweekly  reports  to  Comer  were 
not  produced,  although  it  was  admitted  by  Comer  that 
they  were  on  file  and  a  part  of  the  records  at  his  office 
in  Nashville,  a  short  distance  from  and  in  easv  commun- 
ication  with  Gallatin,  where  the  trial  was  held. 

There  are  other  facts  bearing  upon  the  transaction 
which  will  hereafter  be  stated. 
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The  several  contentions  upon  which  the  plaintifiFs  in 
error  rely  for  a  reversal  of  the  judgment  against  them 
will  now  be  disposed  of  in  the  logical  order  in  which  we 
conceive  they  arise. 

First.  The  plaintiffs  in  error  assail  the  constitution- 
ality of  the  statute  on  which  the  indictment  against 
them  is  predicated.  Their  contention  is  that  it  applies 
to  contracts,  agreements,  arrangements,  trusts,  and 
combinations  made  in  relation  to  the  importation  of  arti- 
cles of  commerce  from  other  States  into  this  State,  is  a 
regulation  of  interstate  commerce,  and  therefore,  to  that 
extent,  it  violates  that  portion  of  article  1,  section  8,  of 
the  constitution  of  the  United  States  which  vests  in 
congress  the  power  to  regulate  commerce  with  foreign 
nations,  among  the  several  States,  and  with  the  Indian 
tribes,  and  is  void. 

It  is  not  insisted  that  it  applies  solely  to  interstate 
commerce,  but  to  that  equally  with  commerce  with  the 
State,  and  that  the  arrangement  which  the  plaintiffs  in 
error  are  alleged  to  have  made  was  one  relating  to  prop- 
erty to  be  thereafter  imported  into  the  State. 

We  cannot  agree  to  this  insistence.  The  statute,  when 
properly  construed,  does  not  apply  to  interstate  com- 
merce. The  sole  object  and  purpose  of  the  enactmait 
of  it  was  to  correct  and  prohibit  abuses  of  trade  within 
the  State.  This  was  the  legislative  intent,  and  will  pre- 
vail over  the  literal  meaning  of  words  or  terms  found 
in  the  act. 

*'The  fundamental  rule,"  says  Judge  Cooper,  speaking 


9  Gates]         DECEMBER  TERM,  1906.  639 

standard  Oil  Go.  y.  State. 

for  this  court  in  the  case  of  Broton  v.  Hamlett,  8  Lea, 
735,  ^^of  construction  of  all  instruments  is  that  the  inten- 
tion shall  prevail,  and  for  this  purpose  the  whole  of  the 
instrument  will  be  looked  to.  The  real  intention  will 
always  prevail  over  the  literal  use  of  terms.  Legislative 
acts  fall  within  the  rule,  and  it  has  been  well  said  that 
a  thing  which  is  within  the  letter  of  a  statute  is  not 
within  the  statute  unless  it  be  within  the  intention  of  the 
lawmakers.^' 

And  in  Gold  v.  Fife,  2  Bax.,  248,  249,  it  is  said :  "A 
thing  which  is  within  the  intention  of  the  makers  of  a 
statute  is  as  much  within  the  statute  as  if  it  were  within 
the  letter.  And  a  thing  which  is  within  the  letter  of  the 
statute  is  not  within  the  statute  unless  it  be  within  the 
intention  of  the  makers,  and  such  construction  ought  to 
be  put  upon  it  as  does  not  suffer  it  to  be  elevated" 
[evaded  or  eluded]. 

Other  cases  in  accord  are:  State  v.  Turnpike  Co,,  2 
Sneed,  89;  Pond  v.  Trigg,  5  Heisk.,  638;  Perkins  v. 
Gihhs,  1  Bax.,  175;  Cooper  v.  Stockard,  16  Lea,  145; 
Rector  of  Holy  Trinity  Church  v.  United  States,  143  U. 
8.,  457,  12  Sup.  Ct,  511,  36  L.  Ed.,  226. 

It  has  also  been  held  that : 

"The  occasion  of  the  enactment  of  a  law  may  always 
be  referred  to  in  interpreting  and  giving  effect  to  it.  The 
court  should  place  itself  in  the  situation  of  the  legisla- 
ture, ascertain  the  necessity  and  probable  object  of  the 
statute,  and  then  give  such  construction  to  the  language 
used  as  to  carry  the  intention  of  the  legislature  into  ef- 
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feet,  SO  far  as  it  can  be  ascertained  from  the  terms  of  the 
statute  itself."  People  v.  Supervisors  of  Colombia 
Clounty,  43  N.  Y.,  130. 

And  that : 

"Courts  in  construing  a 'statute  may,  with  propriety, 
recur  to  the  history  of  the  times  when  it  was  passed,  and 
this  is  frequently  necessary,  in  order  to  ascertain  the  rea- 
son as  well  as  the  meaning  of  particular  provisions  in  it/' 
United  States  v.  Union  Pacific  Raihcayj  91  TJ.  S.,  72,  23 
L.  Ed.,  224. 

Mr.  Black  in  his  valuable  work  on  Interpretation 
of  Laws  (page  213),  after  citing  the  cases  last  quoted 
from,  says:  "ITence,  whenever  light  can  be  derived 
from  such  sources,  courts  will  take  judicial  notice  of  the 
facts  of  contemporary  history,  the  prior  state  of  law, 
the  particulai'  abuse  or  defect  which  the  act  was  meant 
to  remedy,  and  the  application  to  such  state  of  affairs  of 
the  language  which  it  employs.  They  will  also,  for  this 
purpose,  inform  themselves  of  such  facts  and  circum- 
stances by  any  and  all  available  meana'^ 

It  is  further  said  by  the  same  author  (page  233)  that 
"In  order,  therefore,  to  form  a  correct  estimate  of  its 
[a  statute's]  scope  and  effect,  it  is  necessary  to  have  a 
thorough  understanding  of  the  laAvs,  both  common  and 
statutory,  which  heretofore  were  applicable  to  the  same 
subject.  Whether  the  statute  aflBrms  the  rule  of  the  com- 
mon law  on  the  same  point,  or  whether  it  supplements 
it,  supersedes  it,  or  displaces  it,  the  legislative  enact- 
ment must  be  construed  with  reference  to  the  common 


9  Gates]         DECEMBER  TERM,  1906."  641 

standard  Oil  Co.  y.  State. 

law,  for  in  this  way  alone  is  it  possible  to  reach  a  just 
appreciation  of  its  purposes  and  effect^ 

We  are  also,  in  arriving  at  the  intention  of  the  legis- 
lature enacting  a  statute,  to  consider  the  acts  of  congress 
upon  the  same  kindred  subjects,  as  we  would  those  of  our 
general  assembly.  The  acts  of  congress,  when  within  the 
scope  of  powers  delegated  by  the  states  to  the  federal 
government,  are  the  statute  law  and  the  higher  statute 
law  of  the  several  States,  and  are  enforced  by  their 
courts,  in  matters  of  which  they  have  jurisdiction,  as 
fully  as  their  own  statutes,  without  being  specially  plead 
or  proven. 

In  the  case  of  Commomcealth  v.  Oayne,  it  is  said : 

"Where  two  governments  like  those  of  the  United 
States  and  the  commonwealth  exercise  their  authority 
within  the  same  territory  and  over  the  same  citizens,  the 
legislature  of  that  which  as  to  certain  subjects  is  sub- 
ordinate should  be  construed  with  reference  to  the  pow- 
ers and  authority  of  the  superior  government^  and  not 
be  deemed  as  invading  that  unless  such  construction  is 
absolutely  demanded."  Commo^imealth  v.  Oaynej  153 
Mass.,  205,  26  N.  E.,  449,  10  L.  R.  A.,  442. 

It  is  also  a  familiar  canon  of  construction  of  statutes 
that  they  must  be  so  construed,  if  it  can  be  done  without 
violence  to  the  evident  intent  of  the  legislature,  so  as  to 
avoid  anv  conflict  with  the  constitution  of  the  State  or 
of  the  United  States ;  and  that  every  intendment,  when 
the  statute  has  been  formally  enacted,  must  be  made  in 
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favor  of  its  validity,  and  that,  where  it  is  subject  to  two 
constructions,  that  must  be  given  which  will  sustain  it, 
rather  than  that  which  will  defeat  it. 

The  l^islature  was  cognizant,  we  must  presume,  that 
it  had  no  power  to  enact  laws  r^ulating  interstate  com- 
merce, and  did  not  intend  to  enact  an  unconstitutional 
law,  in  whole  or  in  jmrt.  There  was  already  then  in 
force  an  act  of  congress,  the  Sherman  anti-trust  act,  en- 
acted in  1890,  fully  covering  that  subject^  the  provisions 
of  which  -were  much  broader  and  more  effective  than 
those  of  this  act,  and  could  be  enforced  to  their  fullest 
extent  by  the  stronger  and  more  vigorous  government. 
There  was  neither  the  power  nor  the  necessity  for  enact- 
ing any  legislation  relative  to  interstate  commerce.  The 
wrongs  to  trade  which  were  intended  to  be  corrected  and 
punished  were  those  being  perpetrated  against  commerce 
within  the  State,  which  congress  could  not  reach,  and 
for  which  there  was  then  no  efficient  remedy.  The  only 
statute  then  in  force  in  Tennessee  relative  to  these  abuses 
was  one  making  it  an  ordinary  misdemeanor  for  two  or 
more  persons  to  conspire  to  commit  any  act  injurious  to 
public  morals,  trade,  or  commerce  (Code  [Shannon's 
Ed.],  sec.  6693),  and  that  there  was  a  necessity  for  a 
more  drastic  one  was  a  matter  of  common  knowledge 
and  generally  recognized,  and  the  enactment  of  this  stat- 
ute was  an  att<*mpt  to  supply  it. 

We  give  no  force  to  the  word,  "importation,"  appear- 
ing in  section  1,  because  we  think  it  was  inaccurately 
used  in  referring  to  articles  already  imported;  that  is. 
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that  the  phrase  "importation  or  sale  of  articles  imported 
into  this  State*'  was  intended  to  include  and  describe, 
among  the  articles  of  commerce  to  be  protected,  those 
which  had  been  imported  from  other  States  and  coun- 
tries, commingled  with  the  common  mass  of  property  in 
this  State,  and  no  longer  articles  of  interstate  commerce. 
It  is  well  settled  that  commerce  in  such  imported  articles 
may  be  regulated  by  State  legislation.  American  Steel 
Wire  Co.  v.  Speed,  110  Tenn.,  546,  75  S.  W.,  1037,  100 
Am.  St.  Rep.,  814 ;  S.  C,  192  U.  S.,  500-519,  24  Sup.  Ct, 
365,  48  L.  Ed.,  538.  It  is  certain  that  merchandise  of 
this  character  was  intended  to  be  included  within  the 
provisions  of  this  act,  otherwise  commerce,  in  the  vast 
amount  of  valuable  property  of  foreign  production  and 
manufacture  that  was  then  and  is  now  in  this  State, 
would  be  wholly  unprotected  from  the  abuses  legi^ated 
against.  In  no  other  way  is  such  property  mentioned, 
included,  or  referred  to  in  the  statute,  and  this  phrase 
must  be  held  to  apply  to  it.  A  large  part  of  the  wealth 
of  the  people  of  the  State  is  invested  in  imported  prop- 
erty, and  it  cannot  be  presumed  that  the  legislature  in- 
tended to  discriminate  against  it  It  needed  the  same 
protection  as  that  of  domestic  growth  or  manufacture. 
The  legislature  clearly  intended  to  prohibit  trusts,  com- 
binations, and  agreements  affecting  all  commerce  not 
covered  by  the  federal  statute,  and  upon  which  it  had  a 
right  to  legislate.  It  did  not  intend  to  stop  short  of 
its  power  or  to  exceed  it. 
The  case  of  Rector  of  Holy  Trinity  Church  v.  United 
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States,  supra,  is  much  in  point  here.  There  it  is  said : 
^^It  is  a  familiar  rule  that  a  thing  may  be  within  the 
letter  of  the  statute  and  yet  not  within  the  statute,  be- 
cause not  within  its  spirit,  nor  within  the  intention  of  its 
makers.  This  has  been  often  asserted,  and  the  reports 
are  full  of  cases  illustrating  its  application.  This  is  not 
substitution  of  the  will  of  the  judge  for  that  of  the  leg- 
islator, for  frequently  words  of  general  meaning  are 
used  in  a  statute,  words  broad  enough  to  include  an  act 
in  question,  and  yet  a  consideration  of  the  whole  legisla- 
tion, or  of  the  circumstances  surrounding  its  enactment, 
or  of  the  absurd  results  which  follow  from  giving  such 
broad  meaning  to  the  words,  makes  it  unreasonable  to 
believe  that  the  legislator  intended  to  include  the  par- 
ticular act." 

And  again :  "The  construction  invoked  cannot  be  ac- 
cepted as  correct.  It  is  a  case  where  there  was  presented 
a  definite  evil,  in  view  of  which  the  legislature  used 
general  terms  with  the  purpose  of  reaching  all  phases  of 
that  evil,  and  therefore,  unexpectedly,  it  is  developed 
that  the  general  language  thus  employed  is  broad  enough 
to  reach  cases  and  acts  which  the  whole  history  and  life 
of  the  country  affirm  could  not  have  been  intentionally 
legislated  against.  It  is  the  duty  of  the  courts,  under 
those  circumstances,  to  say  that,  however  broad  the  lan- 
guage of  the  statute  may  be,  the  act,  although  within  the 
letter,  is  not  within  the  intention  of  the  legislature,  and 
therefore  cannot  be  within  the  statute." 

But  if  the  act  did  prohibit  the  abuses  legislated 
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against  in  the  importation  of  articles  in  this  State,  such 
provision  does  not  vitiate  the  entire  statute ;  it  is  consti- 
tutional and  valid,  so  far  as  it  aflPects  commerce  in  arti- 
cles which  have  been  imported  into  the  State  and  be- 
come commingled  with  the  common  mass  of  property 
of  the  State  and  subject  to  its  laws,  as  articles  of  do- 
mestic production  and  manufacture. 

It  is  evident,  from  what  we  have  already  said,  that  the 
prevention  of  unlawful  contracts  in  relation  to  the  im- 
portation of  articles  was  not  the  inducement  of  the  en- 
actment of  this  statute,  but  that  the  primary  and  chief 
purpose  of  the  legislature,  beyond  all  question,  was  to 
protect  commerce  within  the  State.  Its  provisions  upon 
this  subject  are  to  no  extent  and  in  no  manner  dependent 
upon  one  protecting  the  importation  of  mei*chandise 
from  other  States  and  countries.  They  are  complete, 
and  callable  of  effective  enforcement,  without  one  in 
relation  to  interstate  commerce.  Such  statutes,  notwith- 
standing they  contain  clauses  regulating  interstate  com- 
merce, a  matter  not  within  the  power  of  the  States,  have 
frequently  been  sustained  and  enforced  by  this  court  and 
the  supreme  court  of  the  United  States,  so  far  as  they  re- 
late to  commerce  within  the  State.  State  v.  Scott,  98 
Tenn.,  254,  39  S.  W.,  1,  36  L.  R.  A.,  461 ;  Austin  v.  State, 
101  Tenn.,  579,  48  S.  W.,  305,  50  L.  R.  A.,  478,  70  Am. 
St.  Rep.,  703 ;  Kidd  V.  Pearson,  128  U.  S.,  1,  9  Sup.  Ct, 
6,  32  L.  Ed.,  346;  Plumley  v.  Massachusetts,  155  U.  S., 
461,  15  Sup.  Ct.,  154,  39  L.  Ed.,  223. 

The  plaintiffs  in  error  are  also  mistaken  in  their  con- 
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ception  of  the  charge  made  in  the  indictment^  and  of 
the  object  and  effect  of  the  evidence  introduced  to  prove 
it.  The  express  averments  of  both  counts  of  the  indict- 
ment are  that  the  defendants  therein  named  conspired, 
contracted,  and  agreed  with  S.  W.  Love  for  the  purpose 
and  with  a  view  to  lessen  and  destroy  full  and  free  com- 
petition in  the  sale  of  a  certain  article  of  sale,  coal  oil, 
imported  into  this  State;  and  the  proof  introduced  by 
the  State  upon  the  trial  was  for  the  purpose  of  proving 
an  agi*eement  to  lessen  and  destroy  competition  in  the 
sale  of  coal  oil  which  had,  previous  to  the  agreement, 
been  imported  into  the  State,  and  was  then  stored  and 
upon  sale  at  Gallatin.  There  is  no  averment  that  the 
agreement  was  made  with  a  view  to  lessen,  or  intended 
to  lessen  and  destroy,  competition  in  the  sale  of  coal 
oil  to  be  imported  by  the  Evansville  Oil  Ck>mpany,  and 
no  proof  was  offered  to  that  effect. 

The  charge  upon  which  the  plaintiffs  in  error  were 
indicted,  tried,  and  convicted  is  the  alleged  making  of 
an  unlawful  contract  and  agreement  with  S.  W.  Love  to 
lessen  and  destroy  competition  in  the  sale  of  coal  oil 
which  the  Standard  Oil  Company  had  imported  into  this 
State  and  had,  at  the  time  of  the  agreement,  stored  in 
its  storage  tanks  at  Gallatin,  and  there  offered  for  'sale. 
The  charge  is  that  the  agreement  was  made  to  protect 
oil  already  imported,  and  not  oil  to  be  imported.  The 
evidence  offered  tended  to  prove  an  agreement  con- 
ceived and  effected  by  the  Standard  Oil  Company  and  its 
agents  to  protect  the  oil  of  the  principal  then  stored  in 
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Gallatin,  from  competition  with  that  about  to  be  im- 
ported and  oflFered  for  sale  by  a  competitor,  and  not  to 
protect  that  of  the  Evansville  Oil  Company  yet  to  be 
transported  there. 

A  combination  affecting  interstate  commerce  is  none 
the  less  a  violation  of  the  federal  anti-trust  statute  and 
punishable  under  it,  where  the  agreement  made  inci- 
dentally affects  intrastate  commerce ;  and  the  same  rule 
will  apply  to  combinations  made  in  violation  of  the 
statute  of  the  State  upon  the  same  subject,  where  inter- 
state commerce  is  incidentally  affected.  If  it  were  other- 
wise, neither  the  federal  nor  the  State  laws  could  be 
enforced  in  any  case. 

The  imjmrtation  of  oil  to  be  made  by  the  Evansville 
Oil  Company  was  only  the  occasion,  the  incentive,  of  the 
conspiracy  charged  in  relation  to  that  theretofore  im- 
ported by  the  Standard  Oil-  Company. 

It  is  true  the  oil  of  the  Standard  Oil  Company  had 
been  an  article  of  interstate  commerce,  but  it  was  not 
when  the  agreement  with  S.  W.  Love  was  made.  It  was 
then  at  rest  in  this  State,  and  was  subject  to  its  revenue 
laws  and  the  ixolice  i)ower  of  the  State.  That  it  was 
subject  to  the  revenue  laws  is  conceded  by  the  Standard 
Oil  Company,  and  it  had  taken  out  a  license  and  paid 
the  revenue  required  and  imposed  by  the  laws  of  the 
State.  That  it  was  in  its  then  condition  subject  to  the 
police  power  of  the  State  cannot  be  doubted.  Am.  Steel 
&  Wire  Co.  v.  Speed,  110  Tenn.,  546,  75  S.  W.,  1037, 
100  Am.  St.  Rep.,  814;  S.  C,  192  U.  S.,  500-519,  24  Sup. 
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Ct,  365,  48  L.  Ed.,  538;  Brotvn  v.  Houston,  114  U.  S., 
622,  5  Sup.  Ct,  1091,  29  L.  Ed.,  257 ;  Pittsburg,  etc.,  Co. 
V.  Bates,  156  U.  S.,  577,  15  Sup.  Ct,  415,  39  L.  Ed., 
538. 

Second.  The  Standard  Oil  Company  insists  that  the 
statute  in  question,  if  constitutional  and  valid,  does  not 
authorize  an  indictment  against  a  corporation  guilty  of 
violating; its  provisions;  that  punishment  by  indictment^ 
fine,  and  imprisonment,  as  provided  in  section  3  of  the 
act,  is  confined  to  natural  persons ;  and  that  the  punish- 
ment for  corporations  is  provided  for  in  sections  2  and 
4,  that  is,  forfeiture  of  charter  and  franchises  of  cor- 
porations created  under  the  laws  of  Tennessee,  and  de- 
nial of  the  right  to  do  business  in  this  State  to  foreign 
corporations,  and  liability  of  both  classes  of  corporations 
to  pay  and  refund  the  full  consideration  paid  them  for 
any  goods,  wares,  merchandise,  or  other  articles,  the  sale 
of  which  is  controlled  by  an  unlawful  combination  or 
trust. 

If  this  contention  is  sound,  the  judgment  against  the 
Standard  Oil  Company  must  be  reversed,  regardless  of 
whether  it  participated  in,  authorized,  or  ratified  the 
contract  or  agreement  made  by  Holt  with  S.  W.  Love, 
We  again  call  attention  to  the  provisions  of  the  statute: 

Section  1  forbids  as  against  public  policy,  and  de- 
clares unlawful  and  void,  all  arrangements,  contracts, 
agreements,  trusts,  or  combinations  between  "persons  or 
corporations,"  made  with  a  view  to  lessen,  or  which 
tend  to  lessen,  full  and  free  competition  in  the  articles 
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of  sale  mentioned,  op  which  are  designed  or  tend  to  ad- 
vance, reduce,  or  control  the  price  or  cost  to  the  pur- 
chaser OP  consumer  of  such  articles. 

Section  2  provides  that  any  "corporation"  of  this  State 
which  violates  the  provisions  of  the  act  shall  forfeit  its 
charter  and  franchises,  and  that  any  "foreign  corpora- 
tion" guilty  shall  be  denied  the  right  to  do  business  in 
this  State,  and  it  is  made  the  duty  of  the  attorney-gen- 
eral of  the  State  to  enforce  these  provisions  by  due  pro- 
cess of  law. 

Section  3  provides  that  any  violation  of  this  act  shall 
be  deemed  and  is  declared  to  be  destructive  of  full  and 
free  competition,  and  a  conspiracy  against  trade,  and 
that  any  "person  or  persons"  who  may  engage  in  such 
conspiracy,  or  who  shall,  as  "principal,"  "manager,"  di- 
rector or  "agent,"  or  in  any  other  capacity,  do  any  act  in 
furtherance  of  such  conspiracy — that  is,  any  act  carry- 
ing out  and  executing  the  prohibited  arrangement,  trust, 
or  combination — shall  upon  conviction,  be  punished  by 
fine  of  not  less  than  |1 00  nor  more  than  |5,000,  and  by 
^^imprisonment"  in  the  penitentiary  for  not  less  than 
one  year  or  more  than  ten  years,  or,  in  the  judgment  of 
the  court,  by  either  such  fine  or  imprisonment. 

Section  4  enacts  that  any  person  or  persons  or  cor- 
porations that  may  be  injured  or  damaged  by  any  viola- 
tion of  section  1  may  sue  for  and  recover,  in  any  court  of 
competent  jurisdiction,  of  the  person  or  persons  or  cor- 
poration operating  such  trusts  or  combination,  the  full 
consideration  or  sum  paid  by  him  or  them  for  the  prop- 
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erty,  the  sale  of  which  is  controlled  by  such  combination 
or  trust. 

It  appears  that  in  section  1  persons  and  corporations 
are  both  mentioned,  that  in  section  2  corporations  only 
are  mentioned,  that  in  section  3  persons  only  are  men- 
tioned, while  in  section  4  persons  and  corporations  are 
again  both  mentioned. 

The  question,  then,  is  whether  the  word  "person"  is 
used  in  this  statute  to  include  both  natural  persons  and 
artificial  persons,  or  corjmrations. 

It  is  conceded,  as  it  must  be,  that  the  word  "pCTson" 
in  a  statute  may  and  oftentimes  does  include  corpora- 
tions. We  think  this  must  be  held  to  be  so,  under  section 
62  of  Shannon's  Code,  declaring  that  the  word  "person" 
includes  a  corporation.  The  general  provisions  of  chap- 
ter 2  of  the  Code,  where  this  section  is  found,  there  de- 
clared to  be  applicable  to  the  whole  Code,  apply  not  only 
to  the  Code  as  originally  enacted,  but  to  all  amendments 
thereof,  which  include  all  statutes  passed  since  its  en- 
actment, in  the  absence  of  a  contrary  purpose  expressed 
in  the  statutes  themselves.  Cotoan  v.  Murch,  97  Tenn., 
590,  37  S.  W.,  393,  34  L.  R.  A.,  538 ;  Wallace  v.  Goodlett, 
104  Tenn.,  672,  58  S.  W.,  343;  Carroll  v.  Alsup,  107 
Tenn.,  257,  64  S.  W.,  193. 

That  the  word  "person"  includes  corporations  has  also 
been  in  effect  held  in  numerous  cases  decided  by  this 
court,  both  before  and  since  the  adoption  of  the  Code. 
State  V.  Nashville  Vniversity,  4  Humph.,  156 ;  Railroad 
V.  State,  3  Head,  523,  75  Am.  Dec.,  778 ;  Banner  Pub.  Co. 
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V.  State,  16  Lea,  176,  57  Anu  Rep.,  216;  State  v.  Schlitz 
Brewing  Co.,  104  Tenn.,  715,  59  S.  W.,  1033,  78  Am.  St. 
Rep.,  941. 

While  this  is  tnie,  it  does  not  always  include  corpora- 
tions, and  in  the  construction  of  a  statute  involving  the 
question  whether  it  does  or  not,  it  must  always  be  de- 
termined by  ascertaining  the  legislative  intention,  to  be 
found  by  the  aid  of  the  context  and  the  general  scope 
and  purpose  of  the  act    It  is  said  by  Mr.  Black : 

"The  word  'person'  is  a  general  or  generic  term ;  hence, 
when  embraced  in  a  statute,  it  embraces  not  only  natural 
persons,  but  also  artificial  persons,  such  as  private  cor- 
porations, unless  the  context  indicates  that  it  was  used 
in  a  more  limited  sense,  or  the  subject-matter  of  the  act 
leads  to  a  different  conclusion ;  that  is  to  say,  it  applies 
to  corporations  in  all  instances  where  it  can  reasonably 
or  logically  so  apply.  For  example,  a  statute  provid- 
ing that  if  any  person  shall  convey  real  estate  .  .  . 
and  shall  not  at  the  time  have  legal  title  to  such  lands, 
but  shall  afterwards  acquire  the  same,  the  legal  or  equit- 
able  title  afterwards  applied  shall  immediately  pass  to 
the  grantee,  applies  as  well  to  individuals  as  to  corpora- 
tions. So,  also,  a  statute  giving  a  right  of  action  for 
damage  against  any  'person'  whose  wrongful  act,  neg- 
lect, or  default  shall  cause  the  death  of  a  human  being, 
applies  equally  to  corporations  as  to  private  individuals. 
But  still  there  are  many  cases  in  which  the  legislature 
does  not  mean  that  the  word  'person'  shall  include  cor- 
porations.   This  is  always  a  question  of  intention,  and 
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the  intention  mnst  be  sought  for  and  determined  in  each 
case  by  the  aid  of  the  context^  the  general  scope  and 
purpose  of  the  act,  and  other  pertinent  considerations/' 
Black  on  Interpretation  of  Laws,  p.  138. 

Ck^nsidering  this  statute  as  a  whole,  we  do  not  think 
it  was  the  intention  of  the  legislature  that  the  word 
"persons,*'  as  used  in  it,  should  include  corporations. 
We  think  this  conclusion  is  irresistible  from  the  uses  of 
both  terins  "persons  and  corporations"  in  some  sections 
of  the  statute,  and  that  of  only  one  in  other  sections, 
when  taken  in  connection  with  the  subject-matter  of  the 
several  sections. 

In  the  first  section  of  the  act,  where  in  the  unlawful 
contracts,  arrangements,  and  combination  intended  to 
and  which  tend  to  lessen  competition,  or  which  are  de- 
signed or  tend  to  advance,  reduce,  and  control  prices, 
are  prohibited,  both  persons  and  corporations  are  ex- 
pressly mentioned,  and  it  is  manifest  that  here  the  word 
"person"  was  only  meant  to  include  natural  persons, 
otherwise  it  would  have  been  unnecessary  to  mention 
corporations.  This  same  use  of  the  two  words  "persons" 
and  "corporations,"  in  order  to  designate  natural  per- 
sons and  artificial  persons,  is  also  made  in  section  4  of 
the  act.  It  is  clear  that  both  of  these  sections  apply  to 
both  persons  and  corporations,  because  both  are  in  terms 
mentioned.  Contrast  with  these  sections  2  and  3.  The 
word  "corporation"  only  is  used  in  section.  2,  and  un- 
questionably only  corporations  were  meant,  because  per- 
sons were  not  included  in  the  term  "corporation,"  and 
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have  no  cliarters  to  forfeit.  In  section  3  only  the  words 
"person  or  persons"  are  used.  The  punishment  here  pro- 
vided for  those  who  may  engage  in  such  conspiracy,  or 
who,  as  principal,  manager,  director,  or  agent,  know- 
ingly violate  the  statute  is  by  fine  and  imprisonment, 
part  of  which,  imprisonment,  can  only  be  inflicted  upon 
natural  persons,  because  it  is  impossible  to  imprison  cor- 
porations. 

Another  distinction  between  section  2,  providing  for 
the  punishment  of  corporations,  and  of  section  3,  pro- 
viding for  the  punishment  of  natural  persons,  is  that  in 
the  former  it  is  made  the  duty  of  the  attorney-general  of 
the  State  to  enforce  such  punishment,  while  in  the  latter 
section  there  is  no  such  provision,  since  it  is  the  duty, 
under  the  general  law,  of  the  district  attorneys  of  the 
several  circuits  of  the  State  to  prosecute  all  crimes  and 
misdemeanors. 

Sections  1  and  4  of  the  act  in  their  nature  can  be 
applied  with  equal  force  .nnd  facility  to  both  natural  and 
artificial  persons,  and  they  are  in  terms  made  to  apply 
to  persons  and  corporations.  The  provisions  of  section 
2  can  only  apply  to  corporations,  and  there  only  are 
corporations  mentioned.  Section  3  was  evidently  in- 
tended to  apply  to  natural  persons  only,  since  persons 
only  are  mentioned  in  it,  and  can  hold  the  positions 
therein  mentioned,  such  as  manager,  director,  or  agent, 
and  part  of  the  punishment  provided  for,  imprisonment, 
can  only  be  possible  for  natural  persons. 

Another  distinction  between  sections  2  and  3  is  that 
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in  the  former  foreign  corporations  guilty  of  violating 
tlie  act  are  prohibited  from  thereafter  doing  business 
in  Tennessee,  while  no  such  inhibition  against  "persons'' 
who  are  guilty  is  contained  in  the  latter  section. 

The  punishment  prescribed  in  section  3,  however,  is 
indirectly  eflfective  against  cori)orations,  because  they 
can  only  act  through  agents;  and,  if  their  officers  and 
agents  are  deterred  by  severe  personal  punishment  from 
violating  the  act,  it  necessarily  prohibits  the  corpora- 
tions from  transgressing. 

We  are  therefore  of  the  opinion  that  section  3  of  the 
statute  was  not  intended  to  and  does  not  apply  to  cor- 
porations, and  that  the  corporations  cannot  be  indicted 
and  fined  under  it,  and  for  this  reason  the  motion  to 
quash  the  indictment  upon  this  ground  made  by  the 
Standard  Oil  Company  in  its  own  behalf  should  have 
been  sustained. 

Third.  The  case  remains  to  be  considered  as  against 
plaintiff  in  error  Holt.     The  first  ground  upon  which 

« 

it  is  insisted  that  the  judgment  must  be  reversed  as  to 
him  is  that  the  facts  proven  do  not  make  out  a  conspir- 
acy under  the  statute. 

The  statute  prohibits  all  arrangements,  contracts, 
agreements,  combinations,  or  trusts  made  with  a  view 
to  lessen,  or  which  tend  to  lessen,  full  and  free  competi- 
tion in  the  sale  of  merchandise,  imparted  or  domestic, 
manufactured  or  raw  material,  or  which  are  designed 
or  tend  to  advance  the  cost  of  such  merchandise  to  the 
consumers ;  and  provides  that  all  persons  who  engage  in 
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such  contracts  or  combinations^  or  who  may,  as  prin- 
cipal^ manager,  director,  or  agent,  or  in  any  other  capac- 
ity, knowingly  carry  out  any  of  the  stipulations,  pur- 
poses, prices,  rates,  or  orders  made  in  furtherance  of 
such  conspiracy,  are  subject  to  indictment,  and,  on  con- 
viction, to  the  punishment  therein  prescribed. 

Was  the  contract  and  arrangement,  which  was  effected 
and  carried  out  with  S.  W.  Love,  one  of  the  character 
here  denounced? 

We  will  again  briefly  refer  to  the  facts.  The  Standard 
Oil  Company  and  the  Evansville  Oil  Company  were 
both  engaged  in  the  sale  of  refined  coal  oil  in  Tennessee, 
and  were  competitors  in  business.  The  Evansville  Oil 
Company  confined  its  operations  in  this  State  to  inter- 
state commerce.  The  Standard  Oil  Company  was  en- 
gaged in  commerce  wthin  the  State  as  an  oil  dealer.  J.  E. 
Comer  was  its  general  manager  and  controlled  its  af- 
fairs, and  dictated  its  policy  in  this  territory;  and  C.  E. 
Holt  and  O'Donnell  Rutherford  were  subordinate  agents 
under  him  and  subject  to  his  orders.  Their  authority 
and  duties  have  been  stated. 

This  company  held  oil  stored  at  Gallatin  for  sale  and 
delivery  to  the  merchants  there,  which  it  was  then  sell- 
ing at  13^  cents  a  gallon,  a  price  in  excess  of  its  market 
value  at  other  places,  it  being  an  inferior  quality  of 
illuminating  oil.  S.  W.  Love  was  a  merchant  at  Galla- 
tin, and  dealt  in  illuminating  oils. 

The  Evansville  Oil  Company  sold  about  sixty  barrels 
of  oil  to  merchant43  in  Gallatin,  former  customers  of  the 
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Standard  Oil  Company,  selling  S.  W.  Love  ten  barrels, 
to  be  delivered  about  November  1, 1903.  It  was  a  better 
oil  than  that  sold  by  the  Standard  Oil  Company  at  that 
place,  and  it  was  sold  for  the  price  of  14%  cents  per 
gallon.  These  were  the  first  sales  that  this  company  had 
made  at  that  point. 

When  J.  E.  Comer  was  informed  of  this  invasion  of 
the  territory  in  which  his  employer  had  theretofore  had 
an  undisputed  monopoly,  he  wrote  to  0.  E.  Holt^  then 
on  the  road  in  the  discharge  of  his  duties,  to  go  imme^ 
diately  to  Gallatin,  and  hold  his  trade,  and  procure  a 
countermand  of  the  orders  which  had  been  given  to  the 
EvansviUe  Oil  Company.  The  substance  of  the  instruc- 
tions given  Holt,  and  the  object  of  his  visit  to  Gallatin, 
was  to  make  arrangements  to  have  the  orders  for  oil 
given  by  merchants  tliere  to  the  EvansviUe  Oil  Com- 
pany countermanded,  and  thus  prevent  their  oils  from 
being  brought  into  competition  with  those  of  the  Stan- 
dard Oil  Company,  then  on  sale  at  that  place. 

This  is  the  purport  and  effect  of  the  testimony  of 
both  Comer  and  Holt,  although  they  differ  in  the  exact 
language  used,  which  would  have  appeared  had  the  let- 
ter from  Comer  to  Holt  containing  the  instructions  given 
the  latter  been  produced.  It  is  what  Holt  did,  so  tsr  as 
it  was  possible  for  him  to  do,  when  he  arrived  at  Galla- 
tin. The  means  which  he  used  to  effect  the  arrange- 
ments he  made  with  S.  W.  Love,  the  one  involved  in  this 
case,  was  the  gift  of  one  hundred  gallons  of  coal  oil, 
to  be  delivered  and  actually  delivered,  from  the  storage 
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tanks  of  the  StaDdard  Oil  Company.  When  the  oil  which 
fx>ve  had  ordered  from  the  Evansville  Oil  Company  ar- 
rived, he  refused  to  receive  it,  and  it,  with  that  sold  to 
other  merchants  who  had  been  induced  to  countermand 
their  orders,  had  to  be  stored  and  sold  to  other  customers 
at  a  ruinous  expense  to  the  Evansville  Oil  Company,  and 
that  company  abandoned  all  further  effort  to  sell  oil  in 
that  market. 

There  is  no  doubt  upon  these  facts' that  an  agreement 
was  negotiated  by  Holt  with  Love  by  the  terms  of  which 
the  latter  agreed  to  countermand  his  order  to  the  Evans- 
ville Oil  Conapany,  and  not  sell  the  oil  of  that  company 
in  Gallatin. 

We  think  it  equally  free  from  doubt  that  this  agree- 
ment was  made  with  a  view  of  lessening  full  and  free 
competition  in  the  sale  of  coal  oil,  which  the  Standard 
Oil  Company  was  then  offering  for  sale  at  Gallatin. 
There  was  no  other  purpose  for  making  it  or  giving  aw^ay 
oil  to  effect  it.  It  was  not  made  in  legitimate  commerce. 
It  was  not  a  sale  or  an  offer  to  sell  oil.  In  effect,  the 
agreement  was  one  by  Love  for  a  valuable  consideration, 
paltry,  it  is  true,  not  to  sell  the  oil  of  the  Evansville  Oil 
Company  in  Gallatin  in  competition  with  that  of  the 
Standard  Oil  Company.  To  this  extent  he  surrendered 
his  liberty  of  action,  and  destroyed  his  right  of  freedom 
of  contract.  Neither  the  countermand  of  the  order  given 
to  the  Evansville  Oil  Company,  nor  the  gift  of  oil  by 
the  Standard  Oil  Company  or  its  agents,  was  in  itself 
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crirainal;  but  the  agreement  made  to  countermand  the 
order,  for  the  purpose  of  destroying  or  lessening  com- 
petition in  the  sale  of  coal  oil  in  Gallatin,  is  in  contra- 
vention of  the  plain  provisions  of  the  statute,  and  is  a 
crime.  The  arrangement  made  necessarily  tended  to 
lessen  competition. 

The  inevitable  result  of  selling  other  and  better  oil  in 
that  community  was  to  create  competition,  and  the  pre- 
vention of  such  sale  lessened  and  averted  it  entirely. 
That  competition  was  thereby  lessened  is  conclusive  on 
this  point. 

The  arrangements  by  which  other  orders  secured  by 
the  agent  of  the  Evansville  Oil  Company  were  counter- 
manded are  strong  and  convincing  proof  of  the  intent 
of  the  parties  in  making  this  one  with  Love,  and  were 
competent  and  admitted  for  that  purpose.  Further  evi- 
dence of  the  intention  of  Comer  and  Holt  in  making  the 
arrangements  for  their  employer  is  to  be  found  in  the 
fact  that  as  soon  as  they  had  succeeded  in  having  orders 
for  about  one-half  of  the  carload  of  oil  which  the  Evans- 
ville Oil  Company  had  sold  countermanded,  with  knowl- 
edge that  this  oil  would  have  to  be  stored  and  sold  at 
Gallatin,  or  to  other  customers,  or  reshipped  at  an  ex- 
pense far  beyond  the  profits  of  the  venture,  they  notified 
the  authorities,  whose  duty  it  was  to  collect  the  tax  from 
dealers^  that  the  property  would  be  there  and  possibly 
offered  for  sale,  so  as  to,  by  this  means,  increase  the  ex- 
pense of  the  competitor  of  their  employer,  and  further 
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embarrasB  it  in  its  attempt  to  compete  in  the  sale  of 
oil  at  Gallatin. 

These  facts  are  all  involved  in  the  verdict  of  guilty 
against  Holt,  and,  as  the  evidence  does  not  preponderate 
against  the  flnding,of  the  jury,  they  must  be  considered 
as  established  for  the  purposes  of  the  case. 

The  making  of  the  agreement  with  Love,  with  a  view 
to  lessen  competition,  and  which  tended  to  do  so,  is 
thus  fully  proven.  This  is  all  tiiat  is  necessary  to  con- 
stitute a  violation  of  the  statute.  The  statute  was  not 
only  intended  to  prohibit  contracts  and  combination  be- 
tween those  engaged  in  the  same  business,  made  for  the 
purpose,  or  which  had  a  tendency,  to  destroy  all  competi- 
tion, and  which  are  injurious  to  the  whole  public,  but 
those  made  and  formed  by  any  and  all  persons  with  a 
view,  or  which  in  their  nature  tend,  to  lessen  competi- 
tion to  any  material  extent,  to  the  injury  of  any  part  of 
the  people  of  the  State.  The  number  of  persons,  gener- 
ally speaking,  engaged  in  the  conspiracy,  the  extent  of 
the  territory  affected,  the  degree  which  it  was  intended 
or  has  a  tendency  to  lessen  competition,  the  extent  of  the 
injury  to  the  public,  or  whether  it  be  permanent  or  tem- 
porary in  its  character,  are  not  material  elements  of  the 
offense.  The  form  of  the  combination  is  also  a  matter 
of  indifferenca  No  forms  or  precedents  are  followed 
in  the  commission  of  crime.  In  any  form  the  agreement 
may  be  made,  or  disguise  in  which  it  may  appear,  or 
whatever  scheme  may  be  adopted  to  accomplish  the  pro- 
hibited acts,  it  is  within  the  statute.    It  is  enough  that 
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the  contract  was  made  with  a  view  to  lessen  comx>etition 
in  the  sale  of  an  article  of  commerce  of  prime  necessity, 
and  that  it  is  injurious  to  the  public,  however  limited 
and  restricted  it  may  be  in  its  scope,  effect^  duration. 
It  is  its  purpose,  tendency,  and  effect  that  makes  it  un- 
lawful. 

Contracts  of  the  character  made  by  these  parties  were 
unlawful  under  the  common  law,  and  those  engaged  in 
them  subject  to  indictment 

This  court,  construing  a  statute  containing  the  same 
provisions  of  the  one  here  applied,  through  Mr.  Justice 
Caldwell,  said: 

"Courts  are  practically  unanimous  in  holding  that 
contracts,  agreements,  arrangements,  or  combinations, 
in  whatever  form  or  name,  are  contrary  to  public  policy 
and  void,  when  they  tend  to  impair  competition  in  trade 
and  to  enhance  prices  to  the  injury  of  the  public.  .  .  . 
It  is  not  the  number  of  persons  participating  in  the  by- 
law [the  illegal  agreement  in  that  case],  or  the  extent 
of  the  territory  included,  but  the  injury  to  the  public  in 
that  territory,  however  restricted,  that  characterizes  the 
interruption  of  trade  as  illegal.''  Bailey  v.  Master 
Plumbers,  103  Tenn.,  99, 106, 114,  52  S.  W.,  853,  46  L.  R. 
A.,  561. 

In  Hooker  v.  Vandeimter,  4  Denio  (N.  Y.),  349,  47 
Am.  Dec,  258,  it  is  said : 

"All  the  courts,  ancient  and  modem,  agree  that  a  com- 
bination, the  tendency  of  which  is  to  control  prices,  is 
detrimental  to  the  public  and  consequently  unlawful. 
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**A  combinatioii,  the  tendency  of  which  is  to  prevent 
competition  in  its  broad  and  general  sense,  and  to  con- 
trol, and  thus  at  will  enhance  prices,  to  the  detriment 
of  the  public,  is  a  monopoly,  nor  need  it  be  pemnanent 
and  complete.  It  is  enough  that  it  may  be  temporary 
and  partially  successful.  The  question  is,  does  it  inev- 
itably tend  to  public  injury?*' 

In  More  v.  Bennett,  140  111.,  69,  29  N.  E.,  888,  15 
L.  R.  A.,  361,  33  Am.  St.  Rep.,  216,  we  read: 

"True,  the  restraint  is  not  far  reaching  as  it  ^ouJd 
have  been  if  all  the  stenographers  of  the  city  had  joined 
the  association,  but,  as  far  as  it  goes,  it  is  of  precisely 
the  same  character,  produces  the  same  results,  and  is 
subject  to  the  same  legal  objection.'* 

And  in  Nester  v.  Continental  Brewing  Company ,  161 
Pa.,  473,  29  Atl.,  102,  24  L.  R.  A.,  247,  41  Am.  St.  Rep., 
894,  the  court,  in  holding  the  agreement  involved  to  be 
unlawful,  said: 

"The  test  question  in  any  case  like  the  present  is 
whether  or  not  a  contract  in  restraint  of  trade  exists 
which  is  injurious  to  the  public ;  if  injurious,  it  is  void 
as  against  public  policy.  Courts  will  not  stop  to  inquire 
as  to  the  degree  of  an  injury  inflicted ;  it  is  enough  to 
know  that  the  natural  tendency  of  such  contracts  is 
injurious.  So  it  is  obviously  immaterial  whether  the 
restraint  be  general  or  partial.  The  application  of  the 
rule  does  not  dei)end  upon  the  number  of  those  who  may 

• 

be  implicated,  or  the  extent  of  the  space  included  in 
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the  combination,  but  upon  the  existence  of  injury  to  flie 
public.^' 

The  arrangement  made  in  this  case  is  in  many  respects 
like  that  involved  in  Fuqua,  Hinkel  d  Dams  v.  Pabst 
Bretving  Company,  90  Tex.,  298,  38  S.  W.,  29,  750,  35 
L.  R.  A.,  241.  There  a  brewing  company,  a  Wisconsin 
corporation,  made  an  agreement  with  a  dealer  in  Texas 
to  furnish  a  warehouse  for  the  storage  and  sale  of  the 
beer  of  the  former,  in  which  it  was  provided  that  during 
the  continuance  of  the  contract  the  brewing  company 
would  not  sell  beer  to  any  other  party  in  the  city  where 
the  dealer  conducted  his  business,  and  that  the  latter 
would  not  sell  any  other  beer  to  his  trade  than  that  pur- 
chased from  the  brewing  comi)any.  It  was  held  that  this 
agreement  was  a  combination,  the  tendency  and  purpose 
of  which  was  to  prevent  competition  in  the  sale  or  pur- 
chase of  an  article  of  commerce,  and  was  within  the  pur- 
view of  the  Texas  anti-trust  statute  and  unlawful. 

But  we  need  no  further  authority  as  to  the  unlawful 
and  criminal  nature  of  this  contract  than  our  own  stat- 
ute, upon  which  the  indictment  of  the  plaintiffs  in  error 
is  predicated.  By  its  express  terms,  all  arrangements 
made  with  a  view  to  lessen  and  destroy  competition, 
or  which  tend  to  lessen  and  destroy  competition,  and 
to  control  prices,  are  conspiracies  against  trade,  unlaw- 
ful, and  void.  Its  broad  and  comprehensive  provisions 
cover  every  conceivable  case  of  an  agreement  or  contract 
made  to  lessen  or  destroy  competition  and  control  prices. 

Fourth.  The  next  contention  is  that,  conceding  the 
facts  proven  would  ordinarily  establish  a  criminal  c(hi- 
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spiracy,  the  judgment  against  the  plaintiff  in  error  Holt 
must  be  reversed,  because,  after  the  acquittal  of  Ruther- 
ford, the  preconcert  of  two  or  more  necessary  to  consti- 
tute a  conspiracy  is  not  shown. 

This  contention  is  based  upon  the  assumption  that  the 
Standard  Oil  Company  and  8.  W.  Love  were  not  part- 
ners to  the  conspiracy  proven. 

It  is  said  that  the  case  is  not  made  out  against  the 
Standard  Oil  Company,  because  Holt  was  its  only  agent 
who  undertook  to  act  for  it  in  making  the  arrangements, 
and  that  he  acted  in  excess  of  his  authority,  and,  further, 
a  corporation  and  its  agent  were  only  one,  and  both 
could  not  be  considered  in  counting  the  two  or  more 
necessary  to  constitute  a  conspiracy. 

Concurrence  or  combination  of  two  or  more  persons 
or  corporations  must  appear  in  order  to  constitute  a  con- 
spiracy at  common  law  and  under  the  statute;  but,  as 
may  well  be  inferred  from  what  we  have  said,  we  think 
upon  this  record  it  must  be  held  that  all  those  charged 
in  the  indictment  to  have  engaged  in  this  conspiracy 
other  than  Rutherford,  who  must  be  eliminated  under 
the  verdict  of  not  guilty  as  to  him— that  is,  the  Standard 
Oil  Company,  C.  E.  Holt,  and  S.  W.  Love— were  parties 
to  the  unlawful  arrangement  proven  in  this  case.  We 
express  no  opinion  as  to  whether  J.  E.  Comer  was  a 
party,  because  there  is  no  averment  in  the  indictment  to 
that  effect. 

That  the  Standard  Oil  Company  is  not  subject  to  in- 
dictment under  the  statute  because  this  punishment  is 
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not  imposed  upon  corporations  violating  it  does  not  pre- 
vent it  from  being  a  party  to  a  criminal  conspiracy. 
Corporations  are  forbidden  by  the  statute  from  making 
the  agreements  prohibited,  and  punishment  imposed  up- 
on them  and  their  officers  and  agents  acting  for  them  in 
effecting  and  carrying  it  into  execution,  when  found 
guilty.  The  only  distinction  made  in  the  statute  between 
natural  persons  and  corporations  violating  its  provisions 
is  in  the  punishment  provided.  The  legislature  had  the 
power  to  enact  that  corporations  could  commit  and  be 
guilty  of  this  oflfense,  and  has  done  so.  This  is  con- 
clusive of  this  question. 

Corporations  could,  under  the  common  law,  commit 
crimes,  both  of  nonfeasance  and  in  the  discharge  of  their 
common  duties,  and  of  misfeasance  in  the  violation  of  stat- 
utes and  rules  of  the  common  law,  through  their  agents 
acting  within  the  apparent  scope  of  their  authority  and 
in  the  interest  of  their  principal,  the  criminal  intent  of 
the  agent  being  imputed  to  the  corporation.  Bishop's 
Cr.  Law,  sec.  41 7 ;  L.  &  N.  R.  B.  v.  State,  3  Head,  523, 
75  Am.  Dec,  778;  Banner  Puh.  Co.  v.  State,  16  Lea,  176, 
57  Am.  Rep.,  216;  Com.  v.  Association,  97  Ky.,  325,  30 
S.  W.,  626;  Steicart  v.  Waterloo  Turn  Vereifi,  71  Iowa, 
226,  32  N.  W.,  275,  60  Am.  Rep.,  786 ;  State  v.  Railroad 
Co.,  15  W.  Va.,  362,  36  Am.  Rep.,  803;  Standard  Oil  Co. 
V.  Comw.  (Ky.),  55  S.  W.,  8;  NorHs  v.  State,  25  Ohio 
St.,  217,  18  Am.  Rop.,  291 ;  The  Germania  v.  State,  7 
Md.,  1;  10  Cyc.  of  Law  and  Proc,  1225,  1226;  7  Am- 
&  E.  Enc.  Law  (2d  Ed.),  742,  830;  W.  Va.,  etc.,  Co.  V. 


9  Gates]         DECEMBER  TERM,  1906.  665 

standard  Oil  Co.  v.  State. 

Standard  Oil  Co.,  50  W.  Va.,  611,  40  S.  E.,  591,  56 
li-  R.  A.,  804,  88  Am.  St.  Rep.,  895. 

In  the  latter  ease,  the  authorities  upon  this  subject  are 
collated,  and  the  reasons  for  holding  corporations  liable 
civilly  and  criminally  for  the  acts  of  their  agents  set 
forth.    It  is  there  said : 

"It  is  very  clear  that  a  corporation  can  be  guilty  of 
a  combination  or  conspiracy  with  other  corporations  or 
persons  aimed  at  and  accomplishing  the  injury  of  other 
corporations  or  persons.  It  is  a  mere  legal  entity,  im- 
I)ersonal,  and  in  itself  is;  incapable  of  so  doing;  but  it 
is  moved  by  human  beings,  is  operated  by  human 
agents,  and  is  thus  an  active  person,  not  only 
for  damage  done  in  -  a  breach  of  contracts,  but 
for  torts  doing  others  harm.  It  will  not  avail  either  to 
say  that  it  has  no  power  within  the  scope  of  its  author- 
ity to  do  wrong,  and  can  do  only  the  lawful  things  con- 
templated by  the  State  in  the  bestowal  of  its  charter, 
and  that  therefore,  so  far  as  its  agents  make  it  do  wrong, 
its  acts  are  outside  the  field  of  its  legal  power,  idtra 
vireSy  and  void,  not  binding  the  corporation,  and  thus 
that  no  tort  binds  it.  Such  was  the  old  common-law 
rule,  but  it  is  completely  overruled.    7  Am.  and  Eng. 

Ency.  of  Law  (2d  Ed.),  824.  That  doctrine  may  do  as 
to  contracts,  but  it  cannot  plead  this  doctrine  to  screen 
itself  from  its  wrongs  done  to  others  against  their  will 
and  rights.  Nat.  Bank  v.  Graham,  100  U.  S.,  699,  25  L. 
Ed.,  750.  In  that  case  the  court  says:  ^They  are  also 
liable  for  the  acts  of  their  servants,  while  engaged  in 
the  business  of  their  principal   ...   to  the  same  extent 
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that  individuals  are  liable  under  like  circumstances.  Mer- 
chmts'  Bmk  v.  State  Bank,  10  Wall.  (U.  S.),  604,  19 
L.  Ed.,  1008.  An  action  may  be  maintained  against  a  cor- 
poration for  its  malicious  op  negligent  torts,  however  for- 
eign they  may  be  to  the  objects  of  its  creation,  or  beyond 
its  granted  powers.  It  may  be  sued  for  assault  and  bat- 
tery, for  fraud  and  deceit,  for  false  imprisonment^  for 
malicious  prosecution,  for  nuisance,  for  libel.  In  certain 
cases  it  may  be  indicted  for  misfeasance  or  nonfeasance, 
touching  dujbies  imposed  upon  it  in  which  the  public  are 
interested.Njts  offenses  may  be  such  as  will  forfeit  its 
existence,  ^hila.,  etc.,  R.  R.  Co.  v.  Quiglcij,  21  How. 
(U.  S.),  2o5^  16  L.  Ed.,  73;  2  Waiters  Action  and  De- 
fenses, 337-339;  Angell  &  Ames  on  Corporations,  sees. 
186,  385 ;  Cooley  on  Torts,  119, 120.'  Manifestly,  society 
must  have  protection  against  wrongful  acts  done  by 
these  corporate  persons,  now  so  numerous  and  forming 
so  many  varied  business  functions  in  our  day,  which  so 
closely  touch  man  in  all  his  affairs.  The  case  of  State 
V.  Baltimore,  etc.,  R.  R.  Co.,  15  W.  Va.,  362, 36  Am.  Rep., 
803,  strongly  asserts  this  liability.  So  Smith  v.  Nor- 
folk, etc.,  R.  R.  Co.,  48  W.  Va.,  69,  35  S.  E.,  834;  aUling' 
ham  V.  Ohio,  etc.,  R.  R.  Co.,  35  W.  Va.,  588,  14  S.  E., 
243,  14  L.  R.  A.,  798,  29  Am.  St.  Rep.,  827.  'Upon  like 
grounds,  an  action  may  be  maintained  against  a  corpora- 
tion to  recover  damages  caused  by  a  conspiracy  to  which 
the  corporation  was  a  party.*  5  Thompson  on  CJorpora- 
tions,  sec.  6315;  Buffalo  y.  Stand<ird  Oil  Co.,  106  N.  Y., 
669,  12  N.  E.,  826.    If  a  corporation  has  no  soul,  it  has 
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a  mind,  and  can  commit  a  tort  involving  a  mental  ele- 
ment It  can  therefore  have  a  bad,  malicious  motive 
through  its  representative  agents  acting  in  its  transac- 
tion.'' 

Where  the  offense  with  which  the  corporation  is 
charged  is  the  violation  of  a  positive  statute,  the  only 
intent  necessary  to  the  commission  of  the  offense  is  the 
intent  to  do  the  prohibited  act,  and  this  corporations  will 
be  held  to  have  when  they  act  through  their  authorized 
agents  and  officers. 

While  this  case  is  reversed  as  to  the  Standard  Oil 
Company,  it  has  not  been  acquitted  of  the  charge  of 
conspiracy.  The  case  stands  as  to  it  as  it  does  to  S.  W. 
Love ;  that  is,  they  are  both  charged  to  have  been  parties 
to  the  conspiracy,  but  are  not  indicted.  It  is  not  nec- 
essary that  the  State  proceed  against  all  the  metabers  of 
the  conspiracy,  and  there  are  often  good  reasons  for  not 
doing  so. 

We  are  also  of  the  opinion  that  corporations,  and  their 
officers  and  agents,  who  conceive,  effect,  and  carry  out  a 
conspiracy,  can  both  be  considered  and  counted  in  the 
two  or  more  necessary  to  constitute  an  unlawful  con- 
spiracy. The  provisions  of  the  statut-e  upon  which  this 
case  is  based  settle  this  question.  Under  section  3,  all 
persons  who  may  engage  in  a  conspiracy,  or  shall,  as 
principal,  manager,  director,  agent,  or  in  any  other  ca- 
pacity knowingly  carry  out  the  stipulations,  purposes, 
prices^  rates,  or  orders  made  in  furtherance  of  the  con- 
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spiracy,  are  made  parties,  and  upon  conviction  subject  to 
punishment. 

We  think,  under  this  section,  all  pel^ons  who  concur 
and  participate  in  performing  and  making  the  unlawful 
agreements  prohibited,  whether  as  principals  op  agents, 
are  conspirators,  and  therefore  all  must  be  counted  in 
the  two  or  more  necessary  to  constitute  a  conspiracy. 
This  appears  from  its  plain  terms,  and  especially  the 
provision  for  the  punishment  of  all  engaged  in  the  con- 
spiracy, whether  as  principals  or  agents.  It  was  the 
evident  intent  of  the  legislature  to,  as  far  as  possible, 
prevent  corporations  from  committing  the  abuses  of 
trade  denounced  by  the  statute,  by  making  their  oflBcers 
and  agents,  without  whom  they  could  not  act,  guilty  of 
the  same  offense. 

Corporations  can  unquestionably  commit  and  be 
guilty  of  a  criminal  conspiracy  denounced  by  the  statute, 
as  it  so  expressly  enacts,  and  they,  therefore,  must  be 
counted.  The  only  question  is  whether  their  officers  and 
agents,  when  they  knowingly  originate,  effect,  and  carry 
out  a  criminal  conspiracy,  are  to  be  considered  iwirties 
to  it,  and  held  responsible  for  their  corrupt  and  criminal 
actions.  To  hold  that  they  are  not  would  be  to  declare 
that  the  many  able  and  experienced  men  who  are  now 
controlling  and  conducting  the  business  of  the  corpora- 
tions of  this  country  as  presidents  or  general  managers, 
and  the  thousands  of  intelligent  and  skilled  agents,  me- 
chanics, and  operatives  of  every  character  in  their  em- 
ployment, are  mere  tools  and  instrumentalities  of  their 
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employers,  without  minds,  consciences  and  a  sense  of 
right  and  wrong  and  responsibility  for  their  deeds.  It 
would  be  to  hold  that  they,  by  virtue  of  their  corporate 
employment,  have  lost  their  identity,  their  individual- 
ity as  men  and  citizens,  and  have  been  absorbed  by 
a  mere  concept  of  the  law,  a  conclusion  which  they 
would  be  the  first  to  controvert  and  resent.  If 
they  should  not  be  counted  as  parties  necessary  to  con- 
stitute a  conspiracy,  they  could  not  be  guilty  of  a  con- 
spiracy, and  the  result  would  be  that  those  whose  minds 
conceived  and  planned  and  whose  hands  consummated 
a  crime  would  not  be  within  the  reach  of  the  law,  and 
would  escape  punishment.  This  cannot  be.  No  man  is 
above  the  law  of  his  country,  and  no  one  can  so  sub- 
ordinate himself  to  the  will  of  another,  or  the  service 
or  control  of  a  corporation,  as  to  be  beneath  them.  It 
will  be  a  fateful  day  for  our  institutions,  founded  as  they 
are  in  part  upon  the  right  of  independent  thought  and 
action  and  individual  responsibility,  when  the  doctrine 
that  the  thousands  of  officers  and  agents  of  the  innumer- 
able corporations,  great  and  small,  controlling  almost 
all  of  the  public  utilities  and  the  commerce  of  this  coun- 
try, acting  within  the  apparent  scope  of  their  duties,  are 
immune  from  the  punishment  provided  by  statute  to 
restrain  the  rapacity  and  aggressions  of  their  employer, 
is  established.  Then,  indeed,  would  these  great  combina^ 
tions  be  a  menace  to  our  form  of  government,  and  the 
prosperity  and  happiness  of  the  great  masses,  of  our 
people. 
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We  are  of  the  opinion  that,  independent  of  statute 
upon  principle  and  in  furtherance  of  sound  public  policy, 
both  corporations  and  their  officers  and  agents  who  en- 
gage in  the  conspiracy  must  be  held  to  be  parties  to  it, 
and  be  counted  in  computing  the  necessary  number  to 
constitute  it.  There  are  respectable  authorities  which 
tend  to  this  conclusion.  People  v.  Duke,  19  Misc.  Bep., 
^2,  44  N.  Y.  Supp.,  336;  fifamw6?«  v.  Oliver,  130  111.,  73, 
22  N.  E.,  499;  Eddy  on  Corporations,  sec.  362. 

Corporations,  however,  are  only  liable,  civilly  or  crim- 
inally, for  the  acts  of  their  agents  who  are  authorized 
to  act  for  them  in  the  particular  matter  out  of  which  the 
unlawful  conduct  with  which  they  are  charged  grows, 
or  in  the  business  to  which  it  relates.  This  must  be  so, 
otherwise  their  interest  could  be  destroyed  by  conduct 
and  acts  which  their  officers  and  managers  who  control 
and  dictate  their  policy  never  contemplated,  by  agents 
who  were  mere  instrumentalities,  knowing  nothing  and 
caring  nothing  about  the  policy  or  the  real  interest  of 
the  company.  Holt  may  not  have  been  an  agent  who 
was  authorized  to  represent  his  employer  in  making  an 
arrangement  of  the  character  negotiated  by  him  in  this 
case,  although  it  is  clear  that,  had  he  made  a  sale  of  oil 
in  any  county  of  the  State  where  the  company  had  not 
taken  out  license  and  paid  the  privilege  tax  imposed 
upon  dealers  in  oils,  the  company  would  have  been  sub- 
ject to  indictment  and  conviction  for  such  offense,  be- 
cause in  this  matter  he  did  have  authority  to  represent  it. 

But  J.  E.  Comer,  its  special  agent  in  Tennessee,  was 
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the  agent  for  whose  wrongful  acts  in  connection  with 
the  sale  of  its  products  in  his  territory  it  was  respon- 
sible, civilly  and  criminally.  He  was,  as  far  as  we  can 
see  from  this  record,  the  chief  agent  of  the  company  in 
Middle  Tennessee.  lie  was  the  general  manager  of  the 
business  of  the  company  here,  had  charge  of  the  market- 
ing of  its  products,  fixed  the  prices  for  which  they  were 
sold,  controlled  all  other  agents  in  this  business,  and 
dictated  the  general  policy  of  the  company  in  advancing 
its  interest,  the  sale  of  its  goods,  and  the  protection  of 
its  trade.  The  traveling  salesmen  and  local  agents,  like 
Holt  and  Rutherford,  were  required  to  report  to  him  in 
writing,  upon  blanks  furnished  them  for  the  purpose, 
the  presence  of  other  oil  dealers  or  their  representatives 
found  in  their  territory,  evidently  that  he  might  take 
such  steps  as  he  deemed  proper  and  necessary  to  hold 
the  trade  of  his  principal  or  protect  it  from  competition. 
This  was  what  was  done  in  the  case  under  consideiation. 
There  is  no  doubt  but  that  he  authorized  and  directed 
Holt  to  proceed  to  Gallatin  and  there  arrange  to  have 
the  sales  of  oil  made  by  the  Evansville  Oil  Company 
countermanded.  There  is  no  doubt  that  he  did  this  in 
order  to  destroy  the  competition  that  was  threatened  in 
the  sale  of  the  oil  of  his  employer,  the  Standard  Oil  Com- 
pany, then  stored  and  exposed  for  sale  at  that  point. 

There  is  no  positive  evidence  that  he  authorized  Holt 
to  give  oil  away  in  order  to  accomplish  this;  and  he  and 
Holt  testify  that  he  did  not  do  so,  and  that  it  was  un- 
known to  him  until  it  appeared  in  the  public  press  and 
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he  was  informed  of  the  facts  by  an  agent  of  the  Evans- 
ville  Oil  Company  and  by  Rutherford,  and  that  he  then 
condemned  the  means  by  which  the  arrangement  was 
effected,  but  not  the  arrangement.  But  the  best  evi- 
dence of  what  his  instructions  to  Holt  were  and  the 
information  he  had  of  the  transaction  at  the  time  it 
was  made  were  the  letters  which  he  wrote  to  Holt  direct- 
ing him  to  go  to  Gallatin,  and  the  daily  and  semiweekly 
reports  made  to  him  by  Holt  and  Rutherford  of  what 
was  done  there,  which  were  not  produced,  although  ad- 
mitted to  be  then  in  his  possession.  He  was  aware  of 
the  value  of  such  evidence,  as  he  produced  a  copy  of 
his  letter  to  Holt,  condemning  the  transaction,  as  evi- 
dence in  behalf  of  the  plaintiffs  in  error.  The  presump- 
tion always  is  that  competent  and  pertinent  evidence 
within  the  knowledge  or  control  of  a  party  which  he 
withholds  is  against  his  interest  and  insistence.  Dunlap 
V.  Haynes,  4  Heisk.,  476 ;  Kirby  v.  Tallmadge,  160  U.  S., 
379, 16  Sup.  Ct,  349,  40  L.  Ed.,  463;  Pacific  Constr.  Co. 
V.  B.  W.  Co,,  94  Fed.,  180,  36  C.  0.  A.,  153. 

Holt  testified,  and  in  this  case  he  was  corroborated 
by  Rutherford,  that  he  intended  to  pay  for  the  oil  him- 
self; but  when  the  fact  that  the  value  of  that  given  away 
was  nearly  equal  to  his  monthly  salary,  and  that  he  had 
never  been  required  to  pay  it,  are  considered,  this  state- 
ment is  diflficult  to  believe,  and  was  evidently  discredited 
by  the  jury.  This,  however,  does  not  affect  the  ques- 
tion. 

The  gist  of  the  crime  committed  is  the  arrangement 
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made  to  lessen,  or  which  tended  to  lessen,  competition. 
This  is  what  caused  the  injury  to  the  public,  and  what  is 
prohibited.  It  is  what  they  conspired  to  do.  It  was  not 
necessary  that  the  conspirators  should  have  agreed  upon 
the  means  by  which  the  conspiracy  was  to  be  effected. 
The  Standard  Oil  Company,  through  its  special  agent, 
one  having  authority  to  act  for  it  and  dictate  its  policy 
in  all  matters  concerning  the  marketing  of  its  oil  in 
that  territory,  directed  Holt  to  make  the  arrangement, 
and  is  presumed  to  have  been  present  and  assenting  to 
the  means  used  by  its  coconspirator  to  carry  out  the  ob- 
jects of  this  conspiracy.  2  Wharton's  Or.  Law,  1397- 
1400;  Spies  v.  People  (111.),  12  N.  E.,  865,  3  Am.  St. 
Bep.,  320-482. 

Although  a  previous  contract  or  agreement  is  essen- 
tial, it  is  not  necessary  that  it  appear  that  the  conspira- 
tors came  together  and  agreed  upon  the  manner  of  carry- 
ing out  the  conspiracy ;  it  is  sufficient  to  prove  that  their 
acts  were  done  with- a  view  to  accomplish  the  purpose  of 
the  conspiracy.  United  States  v.  Ridskopf,  6  Biss., 
259,  Fed.  Gas.  No.  16-165;  6  A.  &  E.  Enc.  of  Law  (2d 
Ed.),  842. 

In  general,  a  conspirator  is  responsible  for  the  means 
employed  by  his  fellow  conspirators  in  accomplishing 
the  unlawful  purpose,  although  not  previously  specific- 
ally agreed  upon.  Spies  v.  People  (111.)?  12  N.  E.,  865, 
3  Am.  St.  Bep.,  320;  PhilUps  v.  State  (Tex.  App.),  9  S. 
W.,  557,  8  Am.  St.  Bep.,  471;  Irvine  V.  State^  104  Tenn., 
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132-147,  56  S.  W.,  845 ;  Eddy  on  Combinations,  section 
458 ;  1  Wharton  on  Criminal  Law,  secticm  220. 

In  the  case  of  Irvine  v.  State,  supra,  two  bpothers 
agreed  to  chastise  a  party  who  had  insulted  their  mother, 
and  armed  themselves  for  that  purpose.  One  inflicted 
the  punishment,  while  the  other  stood  by.  Neither  in- 
tended to  kill  unless  in  self-defense.  In  the  prosecution 
of  their  common  design,  one  of  the  brothers  shot  and 
killed  the  assaulted  party,  and  it  was  held  by  this  court 
that  both  brothers  were  equally  guilty,  although  one  did 
not  participate  in  the  shooting,  and  was  himself  shot 
'  down  and  at  the  time  disabled;  the  court  holding  that 
all  who  assembled  themselves  to  enter  into  an  agree- 
ment with  the  intent  to  commit  a  wrongful  act,  the  ex- 
ecution whereof  makes  possible  in  the  nature  of  things 
a  crime  not  specifically  designed,  but  incidental  to  that 
which  was  the  act  of  the  conspiracy,  are  responsible  for 
such  incidental  crime. 

And  proof  of  an  overt  act  is  competent  in  cases  of 
this  kind,  though  the  alleged  preconceived  plans  did  not 
necessarily  include  tihe  commission  of  the  act  done,  when 
such  act  is  one  which  would  tend,  directly  or  indirectly, 
to  accomplish  the  common  purpose ;  and  it  is  often  con- 
vincing evidence  of  the  existence  of  the  combined  intent 
and  agreement  8tate  v.  Ripley,  31  Me.,  386 ;  Martin  v. 
State,  89  Ala.,  115,  8  South.,  23,  18  Am.  St  Rep.,  91. 

S.  W.  Tx)ve  was  also  a  party  to  this  conspiracy  within 
the  meaning  of  this  statute.  He  testified  upon  the  wit- 
ness stand,  when  introduced  in  behalf  of  the  State,  that 
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lie  made  the  arrangement  when  approached  and  asked 
to  do  so  by  Holt,  and  that  he  received  the  consideration 
contracted  for,  from  the  storage  tank  of  the  Standard 
Oil  Ck)mpan7  at  Gallatin.  There  is  no  question  but  that 
he  did  it  knowingly,  and  in  order  to  carry  out  the  pur- 
poses of  the  Standard  Oil  Company  and  its  repres«ita- 
tive,  Holt.  This  intent  and  purpose  were  apparent  and 
obvious,  and  the  injurious  effect  upon  trade  and  the 
public  unmistakable.  .No  intelligent  business  man  could 
be  ignorant  of  these  things.  He  was  bound  to  know, 
from  the  nature  of  this  unusual  transaction,  that  the 
Standard  Oil  Company,  or  its  representative,  had  a  pur- 
pose in  giving  the  oil  away ;  that  that  purpose  was  favor- 
able to  their  own  interest ;  and  that  the  countermand  of 
the  order  he  had  given  the  Evansville  Oil  Company  was 
a  furtherance  of  that  purpose,  and  would  tend  to  lessen 
and  destroy  competition  with  the  oil  of  the  Standard 
Oil  company  then  stored  and  being  sold  at  his  place.  He 
had  a  right,  it  is  true,  to  counternmnd  the  order,  if  that 
was  the  understanding,  implied  or  expressed,  between 
him  and  the  Evansville  Oil  Company,  but  he  had  no 
right  to  enter  into  an  agreement  with  the  Standard  Oil 
Company  to  do  it.  He  lessened  competition  against  the 
oil  of  the  latter.  Neither  the  countermand  of  the  order 
nor  the  giving  away  of  the  oil  were  in  themselves  crimi- 
nal, and  either  could  have  been  done  by  the  parties 
acting  without  concert,  but  they  could  not  agree  to  have 
the  order  countermanded  in  consideration  of  a  gift  of  oil 
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for  the  purpose  of  lessening  competition,  or  if  such 
countermand  tended  to  effect  that  purpose. 

In  the  case  of  State  v.  Bxi<^lianwn,  5  Hams  &  J.  (Md.), 
517,  9  Am.  Dec,  534,  a  leading  case  upon  this  subject,  it 
is  said : 

"From  all  of  which  it  results  that  every  conspiracy  to 
do  an  unlawful  act  for  an  illegal,  fraudulent,  malicious, 
and  corrupt  purpose,  or  for  a.  purpose  which  has  a  ten- 
dency to  prejudice  the  public  in  general,  is  at  common 
law  an  indictable  offense,  though  nothing  be  done  in  the 
execution  of  it,  and,  no  matter  by  what  means  the  con- 
spiracy was  intended  to  be  effected,  which  may  be  per- 
fectly indifferent,  and  makes  no  ingredient  of  the  crime, 
and  therefore  need  not  be  stated  in  the  indictment" 

The  statute  makes  such  an  agreement  unlawful  and 
a  crime.  This  involves  no  violation  of  the  right  of  a 
party  to  dispose  of  his  property  in  his  discretion,  or  his 
constitutional  right  of  freedom  of  contract  It  is  well 
settled  that  the  States  may  restrain  the  right  to  contract 
in  the  reasonable  exercise  of  the  police  power,  as  in  this 
case,  for  the  protection  of  the  public  health,  morals,  safe- 
ty, and  welfare.  Harhison  v.  Knowville  Iron  Co.,  103 
Tenn.,  422,  53  S.  W.,  955,  56  L.  R.  A.,  316,  76  Am.  St 
Rep.,  682;  Dayton  v.  Barton,  103  Tenn.,  604,  53  S.  W., 
970. 

This  has  also  been  recently  held  in  a  case  decided  by 
the  supreme  court  of  the  United  States  involving  a  crim- 
inal conspiracy  formed  in  violation  of  a  statute  of  the 
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State  of  Wisconsin,    Mr.  Justice  Holmes,  speaking  for 
the  court  in  that  case,  said : 

"It  is  urged,  nevertheless,  that  the  means  intended  to 
be  used  by  this  peculiar  combination  was  simply  the 
abstinence  from  making  contracts;  that  a  man's  right 
to  abstain  cannot  be  infringed  on  the  ground  of  motive ; 
and,  further,  that  it  carries  with  it  the  right  to  com- 
municate that  intent  to  abstain  to  others,  and  to  abstain 
in  common  with  them.  It  is  said  that  if  the  statute  ex- 
tends to  such  a  case  it  must  be  unconstitutional.  The 
fallacy  of  this  argument  lies  in  the  assumption  that  the 
statute  stands  no  better  than  if  directed  against  the  pure 
nonfeasance  of  singly  omitting  the  contract.  The  statute 
is  directed  against  a  series  of  acts,  and  acts  several,  the 
acts  of  combining  with  the  intent  to  do  other  acts.  'The 
very  plot  is  an  act  in  itself.'  *  *  *  But  an  act  which,  in  it- 
self, is  merely  a  voluntary  muscular  contraction,  derives 
all  its  character  from  the  consequences  which  will  fol- 
low it,  under  the  circumstances  under  which  it  was 
done.  When  the  acts  consist  of  making  a  combination 
calculated  to  cause  temporal  damage,  the  power  to  pun- 
ish such  acts,  when  done  maliciously,  cannot  be  de- 
nied because  they  are  to  be  followed  and  worked  out 
by  conduct  which  might  have  been  lawful  if  not  pre- 
ceded by  the  acts.  No  conduct  has  such  an  absolute 
privilege  as  to  justify  all  possible  schemes  of  which  it 
may  be  a  part.  The  most  innocent  and  constitutionally 
protected  of  acts  or  omissions  may  be  a  step  in  the  crim- 
inal plot,  and,  if  it  is  a  step  in  a  plot,  neither  its  in- 
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nocence  nor  the  constitution  is  sufficient  to  prevent  the 
punishment  of  the  plot  by  law.''  Aikens  v.  Wisconsin, 
195  U.  S.,  194,  25  Sup.  Ct,  3,  49  L.  Ed.,  154. 

It  is  unnecessary  to  review  the  case  as  to  Holt  He 
confesses,  in  testifying  for  himself,  the  making  of  the 
agreement,  and  in  substance  that  it  was  made  to  protect 
the  oil  of  his  employer  from  competition  with  that  of 
the  Evansville  Oil  Company,  and  that  he  knowingly  car- 
ried out  the  terms  and*  stipulations  of  ths  agreement 
It  is  clear  from  his  own  statement  that  he  conspired,  as 
charged  in  the  indictment,  with  his  employer,  the  Stand- 
ard Oil  Company,  acting  through  J.  E.  Comer,  special 
agent,  and  S.  W.  Love,  and  there  can  be  no  doubt  of  his 
guilt.  While  he  did  this  in  pursuance  of  inslanictions 
received  from  a  superior  agent,  and  in  his  overzealous- 
ness  to  protect  the  trade  and  property  of  his  employer, 
this  cannot  excuse  him;  obedience  to  orders  of  others 
will  not  excuse  crime.  If  it  would,  there  would  be  few 
cases  of  this  kind  in  which  the  officers  and  agents  of  cor- 
porations could  be  convicted  for  violating  the  salutary 
statutes  of  the  character  of  the  one  under  which  this 
prosecution  was  conducted,  enacted  by  the  federal  and 
State  legislatures  for  the  prevention  and  punishment  of 
abuses  of  trade  and  commerce,  injurious  alike  to  the 
public  and  individuals,  which  are  now  growing  more 
frequent  and  being  perpetrated  by  more  powerful  com- 
bination, and  demand  more  prompt  and  drastic  punish- 
ment than  perhaps  at  any  period  in  the  history  of  the 
civilized  world.    It  is  true  that  he  must  be  punished,  and 
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in  this  case  his  principal  escape,  but  this  is  not  the  fault 
of  the  courts.  The  l^slative  branch  of  the  government 
has  not  proyided  such  punishment  as  he  receives,  for 
corporations,  and  the  courts  cannot  amend  or  extend  the 
statute.  A  severe  punishment  against  corporations  for 
such  acts  is  imposed  by  the  statilte,  one  doubtless  which 
the  principal  fears  greater  and  which  is  more  far-reach- 
ing than  the  judgment  pronounced  against  it  by  the  trial 
courtj  and  here  held  erroneous;  that  is,  that  it  be  pro- 
hibited from  doing  business  within  this  State. 

The  judgment  of  the  circuit  court  against  C  E.  Holt 
will  be  affirmed,  with  costs;  that  against  the  Standard 
Oil  Company  will  be  reversed. 
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Nashville^  Chattanooga  &  St.  Louis  Railway  v. 

Sam  Hayes. 

{Nashmlle.    December  Term,  1906.) 

1.  BATLBOADS.  Burden  rests  upon  injured  employee  to  show 
existence  of  dangerous  obstruction  and  employer's  knowledge 
thereof,  when. 

In  the  suit  of  a  railroad  brakeman  and  switchman  against  his 
employer,  a  railroad  company,  for  personal  injuries  received 
while  switching  cars  by  being  struck  by  a  projecting  obstruc- 
tion near  the  track,  when  riding  on  the  ladder  upon  the  side 
of  a  car  in  the  discharge  of  his  duty,  the  burden  of  proof  rests 
on  him  to  show  not  only  the  existence  of  the  obstruction,  but 
also  that  the  railroad  company  had  notice  thereof,  or  by  the 
exercise  of  ordinary  care  would  have  obtained  knowledge 
thereof.     {Fozty  pp.  683-691,  and  especially  689-691.) 

Cases  cited  and  approved:  Railroad  v.  Lindamood,  111  Tenn., 
473;  Railroad  v.  Wagner,  33  Kan.,  660. 

2.  NEOLIOEKOE.  Not  presumed  against  employer  in  furnish- 
ing appliances,  from  injury  to  employee,  when. 

No  presumption  of  negligence  on  the  part  of  the  employer  in 
furnishing  appliances  to  the  employee  arises  from  the  fact  of 
a  personal  injury  to  the  employee.     {.Post,  pp.  689,  691.) 

Case  cited  and  approved:  Railroad  v.  Lindamood,  111  Tenn., 
473. 

8.  SAMB.  Same.  Evidence  of  obstruction  near  railroad  track 
not  showing  negligence  of  the  railroad  company,  when. 
Where,  in  the  suit  of  a  railroad  brakeman  and  switchman  against 
his  employer,  a  railroad  company,  for  personal  injuries  received, 
while  switching  cars  by  being  struck  by  a  projecting  obstruc- 
tion near  the  track,  when  riding  on  the  ladder  upon  the  side 
of  a  car  in  the  discharge  of  his  duty,  it  does  not  appear  from 
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the  evidenoe  when  or  by  whom  the  obstructing  chute  was  placed 
there,  or  how  long  it  had  been  there,  but  that,  under  the  cir- 
cumstances, it  could  not  have  been  there  long,  the  evidence  is 
insufficient  as  a  matter  of  law  to  show  negligence  on  the  part 
of  the  defendant  railroad  company.    {Post,  pp.  683-691.) 

4.  EMPLOYER  AND  EMPLOYEE.  Damages  for  injury  re- 
sulting from  employee's  failure  to  discharge  his  duty  are  not 
recoverable  from  employer,  when. 

Where  an  injury  results  to  an  employee  from  his  failure  to  dis- 
charge his  duty  to  his  employer,  as  where  the  employee  under- 
takes with  the  employer  to  see  to  the  safety  of  the  premises  or 
appliances  about  or  with  which  he  works,  and  is  injured,  the 
employee  cannot  recover  from  the  employer  the  damages  re- 
sulting from  the  injury.     {Post,  p.  693.) 

Cases  cited  and  approved:  Railroad  v.  Driscoll  (111.),  52  N.  E., 
921;  Railroad  v.  E^mmert,  83  Va.,  640;  Peppett  v.  Railroad,  119 
Mich.,  640. 

5.  SAME.    Same.    Case  in  judgment. 

A  railroad  brakeman  and  switchman  cannot  recover  damages  in 
a  suit  against  his  employer,  the  railroad  company,  for  personal 
injuries  received  while  switching  cars  by  being  struck  by  a  pro- 
jecting obstruction  near  the  track,  when  riding  on  a  ladder 
upon  the  side  of  the  car  in  the  discharge  of  his  duty,  result- 
ing in  his  failure  to  see  the  obstruction  until  too  close  to  it 
to  escape  injury,  where  it  was  his  duty  to  look  out  for  ob- 
structions on  the  track  and  to  report  them  to  the  company's  lo« 
cal  agent,  whose  duty  it  was  to  see  that  the  switching  tracks 
were  kept  clear,  and  who  had  instructed  the  switchmen  to  re- 
port to  him  any  obstructions  found,  as  appears  from  the  plain- 
tiff's own  testimony,  because  the  injury  resulted  from  the 
plaintiff's  failure  to  discharge  his  duty  by  looking  out  for  such 
obstruction.     {Post^  pp.  683-693.) 

6.  OONTBIBUTGRY  NEGLIGENCE.  Proximately  causing  the 
injury  prevents  recovery,  and  it  need  not  be  the  sole  proximate 
cause.     Instruction  to  contrary  is  error,  when. 

In  a  case  like  that  shown  in  the  foregoing  headnote,  the  rule 
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Is  well  settled  that  the  plaintilt,  whose  negligence  in  any  de- 
gree, whether  great  or  small,  proximately  contributes  to  the 
injury  received,  is  precluded  from  recovering  damages.  It  is 
not  required  that  his  negligence  shall  he  the  sole  proximate 
cause,  nor  that  he  he  equally  guilty  of  negligence  with  the 
defendant,  to  prevent  his  recovery  of  damages  for  the  injury. 
A  charge  of  court  instructing  the  Jury  differently  or  to  the 
contrary  is  reversibly  erroneous.    {Post,  pp.  693-696.) 

Oases  cited  and  approved:     Railroad  ▼.  Fain,  12  Lea,  39;  Rail- 

a 

road  V.  Fleming,  14  Lea,  136;  Saunders  v.  Railroad,  99  Tenn., 
186;  Barr  v.  Railroad,  105  Tenn.,  647. 

7.  PBBEMPTOBY  ZNSTBUOTIONS.  Kotlon  for  peremptory 
instructions  for  verdict  for  defendant  without  action  thereon 
cannot  be  reviewed  for  failure  to  so  instruct. 

Failure  to  give  peremptory  instructions  to  the  Jury  to  return  a 
verdict  in  favor  of  the  defendant  upon  his  motion  therefor  is 
not  reviewable,  where  the  record  shows  that  the  motion  was 
made  but  fails  to  show  any  action  of  the  court  thereon,  or  that 
it  was  pressed  to  a  ruling  by  the  court,  or  that  the  action  of 
the  court  thereon  was  invoked.     iPoat,  pp.  696,  697.) 

8.  8AMB.  Same.  No  inference  that  motion  was  overruled,  from 
immediately  giving  case  in  general  charge  to  Jury,  when. 

The  contention  that  the  necessary  inference  is  that  the  motion 
for  peremptory  instructions  to  the  Jury  to  return  a  verdict  in 
fitvor  of  the  defendant  was  overruled  by  the  trial  Judge,  from 
the  fact  that,  immediately  following  this  motion,  he  gave  the 
case  in  a  general  charge  to  the  Jury,  cannot  be  maintained,  so 
as  to  put  the  trial  Judge  in  error,  in  the  absence  of  affirmative 
action  on  his  part     {Posit  pp.  696,  697.) 

9.  SAKE.  Motion  for  peremptory  instructions  for  verdict  for 
defendant  properly  granted  is  determinative  of  the  case. 

A  motion  for  peremptory  instructions  to  the  Jury  to  return  a 
verdict  in  favor  of  the  defendant,  when  properly  granted,  is 
determinative  of  the  case  in  the  trial  court  and  also  In  the 
supreme  court     (Post,  p.  697.) 
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FROM  BEDFORD. 


Appeal  in  error  from  the  Circuit  Court  of  Bedford 
County. — John  E.  Bichardson,  Judge. 

Claude  Waller,  Cooper  &  Cooper  ajid  T.  N.  Oreer, 
for  Bailroad. 

William  B.  Bates  and  Charles  S.  Ivib^  for  Hayes. 


Mr.  Chief  Justice  Beard  delivered  the  opinion  of  the 
Court 

The  defendant  in  error  was  an  employee  of  the  plain- 
tiflF  in  error,  and  while  engaged  in  its  service  in  the  yards 
of  the  company  at  Shelbyville,  Tennessee,  in  February, 
1905,  received  a  serious  injury  which  he  alleged  resulted 
from  the  negligence  of  his  employer.  In  the  present  suit, 
brought  by  him  to  recover  damages  for  this  injury,  he 
filed  a  declaration  containing  three  counts ;  the  last  two 
of  these  being  substantially  the  same  as  the  first  count. 
In  that  count  it  was  alleged  that  he  was  a  brakeman 
and  porter  of  the  railroad  company,  and  that  as  such  it 
was  a  part  of  his  duty  to  assist  in  switching  and  placing 
the  cars,  as  he  might  be  directed  by  his  superiors,  on  the 
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tracks  in  the  yards  at  Shelby ville,  Tennessee;  that  he 
was  on  a  freight  car,  which  was  being  switched  to  a  point 
on  one  of  the  side  tracks  of  the  railroad  company,  for 
the  purpose  of  setting  the  brakes,  with  which  to  stop 
the  same  at  the  proper  point;  that  the  company  negli- 
gently and  wrongfully  permitted  this  track  to  become 
obstructed  by  a  large  timber  scantling,  or  joist,  which 
projected  over  its  right  of  way  so  as  to  be  dangerous  and 
perilous  to  its  operatives  on  its  cars  in  motion ;  and  that^ 
on  account  of  this  obstruction,  plaintiff  was  struck  and 
injured.  Upon  the  trial  of  the  issue  made  by  the  plea 
of  not  guilty,  there  was  a  verdict  and  judgment  in  favor 
of  the  defendant  in  error  for  |2,500,  and  the  case  has 
been  brought  into  this  court  by  the  defendant  below  for 
review.  , 

The  plain tijBP  below,  Sam  Hayes,  was  a  brakeman, 
porter,  and  switchman  on  the  short  branch  road  of  the 
Nashville,  Chattanooga  &  St.  Louis  Railway  Company 
connecting  the  towns  of  Wartrace  and  Shelbyville,  He 
was  a  man  about  sixty  years  of  age,  and  had  been  en- 
gaged in  the  service  of  the  company  about  its  yards  at 
these  two  points,  and  in  running  on  the  trains  plying 
between  them,  for  30  years  before  the  accident  occurred. 
At  Shelbyville  there  are  branch  or  spur  tracks  leading 
off  on  the  northwest  side  of  the  main  track  toward  w^hat 
is  known  in  the  record  as  the  "Prierson  warehouse"  and 
the  "Shapard  warehouse,"  through  intervening  lumber 
yards.  These  warehouses  and  lumber  yards  were  at  the 
right  of  the  main  track  leading  from  Shelbyville  to  War- 
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trace.  Among  other  duties  required  of  the  plaintiff  be- 
low was  that  he  should  assist  in  the  switching  and  plac- 
ing of  cars  on  the  tracks  within  the  Shelbyville  yards. 
At  the  time  of  the  injury  Hayes  was  one  of  the  train  crew 
which  had  been  directed,  either  by  the  local  agent  at 
Shelbyville  or  a  party  acting  under  his  authority,  to 
place  an  empty  freight  car  on  the  spur  track  running  in 
close  proximity  to  the  Shapard  warehouse,  for  the  use  of 
the  proprietors  of  that  house,  and  also  to  remove  from 
that  track  a  car  which  was  then  loaded.  To  carry  out  this 
order,  an  engine  pushing  the  box  or  freight  car  which 
was  to  be  left  on  the  Shapard  track  ran  up  the  main 
track  to  the  switch  leading  into  the  spur  or  side  track 
running  in  the  direction  of  the  Shapard  wardiouse.  The 
plaintiff  below  turned  this  switch,  and  the  engine  then 
backed  tlie  car  off  the  main  track  onto  the  side  or  spur 
track.  As  the  car  was  passing,  Hayes  mounted  its  side, 
holding  to  a  ladder  which  was  attached  thereto,  and  rode 
to  the  second  switch,  which  was  thrown  by  him,  in  order 
that  the  engine  and  car  attached  thereto  might  pass  on 
down  to  the  Shapard  warehouse.  When  he  had  per- 
formed his  duty  as  to  this  switch,  as  the  car  moved  by 
him  he  again  mounted  the  side  next  the  warehouse  by 
catching  hold  of  this  ladder,  and  was  in  this  position 
when  he  received  the  injury  which  is  the  basis  of  this 
lawsuit. 

The  record  shows  that  near  the  end  of  the  Shapard 
warehouse,  which  this  engine  and  car  were  approaching, 
there  was  placed  what  is  called  in  the  record  a  "chute," 
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used  by  the  proprietors  of  this  warehouse  for  the  unload- 
ing of  brick  from  the  cars  of  the  railway  company  into 
or  near  the  same.  This  appliance  consisted  of  a  plank, 
I>erhaps  two  inches  thick  and  eight  or  ten  inches  wide, 
on  each  side  of  which  there  was  fkatened  other  pieces 
of  lumber  three  or  four  inches  in  height  These  side 
pieces  were  intended  to  prevent  the  brick,  when  passing 
down  the  incline,  from  running  off  or  escaping  from 
the  chute.  Extending  from  the  corner  of  the  warehouse 
was  a  fence,  which  separated  the  yard  of  the  warehouse 
from  the  tracks  of  the  company.  The  warehouse  itself 
stood  near  to  the  track  upon  which  these  cars  were  mov- 
ing. According  to  the  weight  of  the  testimony  it  would 
seem  that,  whether  the  cars  were  in  motion  or  standing 
still,  one  in  passing  between  them  and  the  warehouse 
would  have  to  move  with  caution,  and  according  to  some 
of  the  testimony  in  the  case  sideways,  rather  than  with 
full  face  to  the  front.  The  space  between  the  warehouse 
and  the  freight  car  upon  this  track  was  about  nineteen 
inches  in  width.  One  end  of  the  brick  chute  rested  on 
the  ground  inside  of  the  warehouse  inclosure.  Prom 
that  point  it  passed  over  and  lay  upon  the  fence  referred 
to,  beyond  which  the  upper  end  projected  in  the  direc- 
tion of  the  railroad  track.  It  was  with  the  end  so  pro- 
jecting that  the  defendant  in  error  came  in  collision  as 
he  was  clinging  to  the  ladder  upon  the  side  of  the  box  or 
freight  car,  which  was  being  moved  to  that  part  of  the 
track  near  the  warehouse  where  it  was  to  be  placed  for 
loading. 
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While  it  is  evident  from  the  record  that  this  obstruc- 
tion might  have  been  seen  by  the  defendant  in  error  at 
a  point  sufficiently  remote  therefrom  to  have  enabled 
him  to  have  put  himself  in  a  place  of  security,  yet  he  did 
not  see  it  until  he  was  within  ten  or  twelve  feet  of  it. 
How  long  this  obstruction  had  existed  the  record  does 
not  show,  nor  is  it  shown  by  whom  the  chute  was  placed 
in  that  position.  Neither  the  plaintiff  below  nor  any 
of  his  witnesses  could  fix  the  date  when  the  last  carload 
of  brick  had  been  unloaded  at  this  warehouse.  One  of 
the  witnesses  stated  in  a  hesitating  and  unsatisfactory 
manner  that  brick  had  been  unloaded  some  little  time 
before  the  date  of  this  accident,  possibly  a  week.  Parties 
who  were  in  charge  of  the  warehouse  testified  that,  ac- 
cording to  the  records  kept  there  of  freight  received,  the 
last  carload  of  brick  reached  and  was  unloaded  there  in 
November,  1904,  some  four  months  before  the  day  of  the 
injury  received  by  the  plaintiff  below. 

As  has  already  been  stated,  no  witness  undertook  to 
say  when  this  chute  was  placed  in  the  position  it  occu- 
pied when  the  collision  iiji  question  occurred.  The  two 
Shapards,  who  were  engaged  as  employees  or  otherwise 
in  this  warehouse,  stated  that  the  Saturday  immediately 
preceding  this  accident,  which  occurred  on  Monday,  they 
were  in  that  part  of  the  premises  where  the  chute  was, 
and  they  did  not  notice  that  it  was  lying  across  the 
fence.  One  of  these  witnesses  states  in  the  course  of  his 
examination  that  he  thinks  it  was  taken  by  some  one  to 
him  unknown  from  the  place  where  it  was  usually  kept, 
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^Tback  in  the  yard  across  the  brick,''  when  it  was  not  be- 
ing used,  and  thrown  across  the  fence^  where  it  was  at 
the  time  of  the  injury. 

It  is  true  witnesses  state  that  about  the  lower  end  of 
this  chute  there  were  bricks  piled,  and  that  they  were 
frozen.  But  we  do  not  think,  from  this  fact  alone,  tiie 
inference  could  l>e  drawn  that  the  chute  had  been  in  that 
I)osition  for  any  considerable  length  of  time,  inasmuch 
as  the  record  shows  that  the  weather  was  then  cold,  and 
"that  it  was  sleeting  and  freezing,"  so  that  in  a  very 
short  time  after  it  had  been  so  placed  the  brick  around 
the  lower  end  would  be  naturally  covered  with  ice.  In 
addition,  we  think  it  clear  that  this  obstruction  could 
have  existed  but  for  a  short  time,  because  the  defendant 
in  error  and  the  other  employees  were  passing  along  that 
track  frequently,  if  not  several  times  every  day,  and  it 
can  hardly  be  supposed  that  this  obstruction  could  long 
have  existed  without  attracting  the  attention  of  some 
one  of  these  parties. 

While  it  is  true  that  the  railroad  company  was  under 
obligation  to  the  defendant  in  error  to  exercise  ordinary 
care  to  see  that  he  was  furnished  a  safe  place  in  which 
to  do  his  work,  yet,  upon  a  record  which  fails  to  show 
that  any  of  its  agents  had  placed  the  chute  in  its  dan- 
gerous position,  and  whether  this  obstruction  had  ex- 
isted only  a  few  minutes,  or  an  hour,  or  a  day  before  the 
accident  occurred,  ui>on  well-settled  legal  principles  was 
the  verdict  of  the  jury  authorized,  or  can  the  judgment 
of  the  court  thereon  be  sustained?    In  other  words^  in 
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the  absence  of  evidence  tending  to  show  by  whom  the 
chute  was  placed  so  as  to  project  over  or  near  the  track, 
or  when  it  was  so  placed,  or  how  long  it  had  been  there, 
was  there  any  material  evidence  of  negligence  npon  the 
part  of  the  railroad  company  upon  which  the  jury  could 
base  a  verdict  in  favor  of  the  plaintiff  below? 

We  think  the  rule  to  be  applied  in  answering  these 
questions  has  been  recognized  by  this  court  in  a  number 
of  cases,  and  especially  in  that  of  Railroad  v.  lAndOr 
mood,  reported  at  page  462  in  111  Tenn.,  and  at  page  100 
of  78  S.  W.  In  the  opinion  in  that  care  it  was  said  that, 
as  between  the  employer  and  employee,  there  is  no  pre- 
sumption of  negligence  on  the  part  of  the  former  in  fur- 
nishing appliances  to  the  latter  arising  from  the  in- 
jury itself.  Following  this  statement  of  the  rule,  the 
opinion  embodies  approvingly  the  following  extract  from 
Mr.  Wood's  work  on  the  Law  of  Master  and  Servant: 

"From  the  mere  fact  that  an  injury  results  to  a  ser- 
vant from  a  latent  defect  in  machinery  or  appliances  of 
the  business,  no  presumption  of  n^ligence  on  the  mas- 
ter's part  is  raised.  There  must  be  evidence  of  negli- 
gence connecting  him  with  the  injury.  .  .  .  The  mere 
fact  that  the  machinery  proves  defective,  and  that  the 
injury  results  therefrom,  does  not  fix  the  master's  liabil- 
ity. Prima  facie,  it  is  presumed  that  the  master  has  dis- 
charged his  duty  to  the  servant^  and  that  he  was  not  at 
fault.  Therefore  the  servant  must  overcome  this  pre- 
sumption by  proof  of  fault  on  the  master's  part^  either 
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by  showing  that  he  knew  or  ought  to  have  known  of 
the  defects  complained  of .  .  .  .  The  burden  of  prov- 
ing negligence  upon  the  part  of  the  master  is  upon  the 
servant^  and  he  is  bound  to  show  that  the  injury  arose 
from  the  defects  known  to  the  master,  or  which  he  would 
have  known  by  the  exercise  of  ordinary  care,  or  that  he 
has  failed  to  observe  precautions  essential  to  the  protec- 
tion of  servants,  which  ordinary  prudence  would  have 
suggested.  .  .  .  The  servant^  seeking  recovery  for  an 
injury,  takes  the  burden  upon  himself  of  establishing 
negligence  upon  the  part  of  the  master  and  due  care  on 
his  own  part.  And  he  is  met  by  two  presumptions,  both 
of  which  he  must  overcome  in  order  to  entitle  him  to  a 
recovery :  The  first,  that  the  master  has  discharged  his 
duty  to  him  by  providing  suitable  instrumentalities  for 
his  business,  and  in  keeping  them  in  condition ;  and  this 
involves  proof  of  something  more  than  the  mere  fkct  that 
the  injury  resulted  from  a  defect  in  the  machinery.  It 
imposes  upon  him  the  burden  of  showing  that  the  master 
had  notice  of  the  defect,  or  in  the  exercise  of  that  ordi- 
nary care  which  he  is  bound  to  observe,  he  would  have 
known  it  When  this  is  established,  he  is  met  by  another 
presumption,  the  force  of  which  must  be  overcome  by 
him,  and  that  is  that  he  assumed  all  usual  and  ordinary 
hazards.^'    Sections  368  and  382. 

The  rule  stated  by  this  author,  whidi  measures  the 
quantum  of  evidence  which  the  employee  must  furnish 
in  order  to  maintain  his  action  for  an  injury  received  in 
his  master's  service  upon  the  ground  of  actionable  neg- 
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ligence  on  the  latter's  part,  is  found  in  the  text  of  the 
following  authors :  Of  Mr.  Bailey,  in  his  work  on  Mas- 
ter and  Servant  (section  360) ;  of  Shearman  &  Bedfield, 
in  their  work  on  Negligence  ( section  228 ) ;  of  Judge 
Thompson  in  his  work  on  Negligence  (volume  4,  section 
3601) ;  of  Judge  Elliott,  in  his  work  on  Railroads  (vol- 
ume 3,  section  1307) ;  and  of  Mr.  Labatt,  in  his  work  on 
Master  and  Servant  (volume  1,  section  129). 

It  is  evident  that  the  rule  which  would  require  that 
the  switehman  whose  duty  it  was  to  couple  and  uncouple 
the  cars  in  the  yards  of  a  railroad  comi>any,  and  who, 
whjle  discharging  that  duty,  was  injured  by  reason  of 
a  defect  in  the  spring  or  appurtenances  connected  with 
the  drawbar  of  a  passenger  coach,  and  sought  to  recover 
damages  for  the  injury,  not  only  to  prove  such  defect, 
but  also  that  the  railroad  company  had  notice  of  the  de- 
fect, or  that  by  the  exercise  of  reasonable  or  ordinary 
care  it  could  have  obtained  such  notice  {Atchison,  etc., 
B.  R.  V.  Wagner,  33  Kan.,  660,  7  Pac.,  204),  or  would 
impose  the  same  burden  in  a  case  like  that  of  Lindamood 
V.  Railroad,  supra,  can  equally  be  invoked  when  an  em- 
ployee injured,  as  was  the  defendant  in  error,  by  coming 
in  contact  with  an  obstruction  on  or  near  the  track  when 
riding  upon  one  of  its  cars  in  the  discharge  of  his  duty, 
seeks  to  recover  from  the  employer  on  the  ground  of 
negligence. 

We  think,  in  view  of  this  rule  of  law,  that  the  assign- 
ment of  error  that  there  is  no  material  evidence  to  sup- 
port this  verdict  is  well  taken ;  and  it  is  sustained.    But 
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there  is  another  and  distinct  ground  upon  which  a  re- 
versal of  this  judgment  may  be  safely  rested ;  and  that 
is,  upon  his  own  testimony,  it  was  a  part  of  the  duty  of 
the  defendant  in  error  to  look  out  for  such  an  obstruc- 
tion as  that  which  he  encountered  and  reported  the  same 
to  his  superior,  in  order  to  its  removal.  We  think  that 
the  statement  of  the  plaintiff  below  in  this  r^ard  when 
upon  'the  witness  stand  was  not  an  inadvertence  upon 
his  part,  but  that  he  understood  this  to  be  a  part  of  the 
service  which  he  had  contracted  to  render  to  the  com- 
pany. He  is  asked  by  his  counsel  on  direct  examination : 
"Who  had  charge  of  the  track,  and  whose  duty  was  it 
to  see  that  the  tracks  were  kept  clear  ?*'  And  his  answar 
was :  "Well,  it  was  the  agent's.  He  always  told  us^  if 
we  saw  anything  wrong,  to  come  and  tell  him  about  it, 
and  he  would  have  it  moved.''  What  may  be  somewhat 
ambiguous  in  this  answer  becomes  clear  in  his  answers 
to  several  interrogatories  put  to  him  on  cross-examina- 
tion. The  following  is  a  part  of  this  cross-examination : 
"Now,  as  you  were  riding  down  there  that  day,  it  was 
part  of  your  duty  to  look  for  obstructions  on  or  near  the 
track,  and  to  have  reported  them?  A.  Yes,  sir;  when 
I  saw  it,  I  was  right  on  it  Q.  But,  as  you  came  down 
the  track  th^t  day  on  the  side  of  that  car,  it  was  a  part 
of  your  duty  known  to  you,  to  look  out  for  obstructions 
like  this  plank  that  struck  you?   A.    That  is  right" 

It  is  true,  as  urged  by  counsel  of  defendant  in  error, 
that  he  was  a  negro,  and  possibly  of  no  superior  intelli- 
gence yet  he  is  necessarily  bound,  as  is  every  litigant, 
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by  the  record  which  he  makes  for  himself.  After  a  care- 
ful examination  of  his  testimony,  we  find  nothing  in  it 
to  modify  or  qualify  to  any  degree  this  statement  as  to 
his  duty  to  look  OTit  for  and  report  the  existence  of  such 
obstructions  as  the  one  in  question.  This  being  so,  we 
understand  the  law  to  be  well  settled  that,  Where  an  in- 
jury results  to  an  employee  from  a  failure  to  discharge 
a  dufy  which  he  owes  to  his  employer,  the  latter  cannot 
be  called  upon  by  him  to  respond  in  damages. 

As  said  by  Mr.  Thompson,  in  his  work  on  Negligence 
(section  4416) :  "An  employee  cannot  recover  damages 
from  an  employer  for  an  injury  proceeding  from  a  de- 
fect in  something  for  the  safe  condition  of  which  the 
employee  himself  was  resjwnsible.  This  rule  applies 
where  the  servant  himself  undertakes  with  the  master 
to  see  to  the  safety  of  the  premises  or  appliances  about 
which  or  with  which  he  works.    .    .    ." 

To  the  same  effect  is  Labatt  on  Master  and  Servant, 
section  416. 

This  principle,  the  mere  statement  of  which  carries 
conviction,  and  which  would  seem  to  need  no  citation  of 
authority  in  support,  will  be  found  illustrated  in  many 
reported  cases,  among  which  are  the  following:  Chi- 
cago, etc.,  R.  R.  Co.  V.  Driscoll  (111.),  52  N.  E.,  921;  N. 
W.  R.  Go.  V.  Emmert,  83  Va.,  640,  3  S.  E.,  145;  PeppeU 
V.  Mich.,  etc.,  R.  Co.,  119  Mich.,  640,  78  N.  W.,  900. 

It  was  one  of  the  contentions  of  the  defendant  below 
that  the  plaintiff  below  was  guilty  of  negligence  which 
proximately  contributed  to  his  injuries,  and  that  this 
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precluded  a  recoyery,  eyen  if  it  be  that  the  defendant  be- 
low was  also  guilty  of  n^ligence.  In  the  first  place, 
it  was  said,  as  has  already  been  stated,  that  it  waa  tlie 
duty  of  Hayes  to  obserye  and  report  to  the  agent  of  tiie 
company  the  existence  of  any  obstruction  to  the  free 
passage  of  cars  and  persons  riding  upon  them  in  and 
about  tracks  in  the  yards  of  the  company,  and  that  in  his 
failure,  with  his  opportunity  of  discoyering  it,  to  ascer- 
tain and  report  the  existence  of  the  obstruction  in  ques- 
tion, he  was  guilty  of  such  negligence;  and,  further,  in- 
dependent of  the  contractual  duty  of  Hayes  in  that  re- 
gard, it  was  contended  that  by  the  exercise  of  ordinary 
care  the  defendant  in  error  could  have  seen  this  obstruc- 
tion for  a  yery  considerable  distance  before  it  was 
reached  and  in  time  to  put  himself  in  a  place  of  safety. 
Again,  on  this  point  it  was  said  that  this  spur  traek 
was  placed  so  near  the  Shapard  warehouse  that>  even 
without  the  existence  of  this  obstruction,  it  was  danger- 
ous for  one  to  ride  upon  the  side  of  a  car  next  to  the 
warehouse;  that,  hanging  to  the  ladder  on  that  side  of 
the  car,  one  was  put  in  peril  of  being  injured  by  collision 
with  the  warehouse  itself;  and  plaintiff,  knowing  folly 
these  physical  conditions,  was  guilty  of  gross  n^ligence 
in  placing  himself  in  that  position  on  this  moving  car, 
when  the  record  shows  that  there  was  a  ladder  on  the 
other  side  of  the  car  on  which  be  could  have  stood  in  per- 
fect security,  and  from  which  he  could  have  gone  and 
discharged  the  duty  of  coupling  and  uncoupling  these 
cars  with  perfect  ease.    In  view  of  the  evidence  that  was 
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submitted  bj  the  defendant  in  seeking  to  maintain  one 
or  all  of  these  contentions,  it  is  insisted,  and  we  think 
properly,  that  the  circuit  judge  was  in  error  in  saying 
to  the  jury,  in  one  of  the  paragraphs  of  his  charge,  that 
"if  the  condition  of  this  obstruction  was  known,  or  by 
the  use  of  ordinary  care  should  have  been  known,  to  the 
local  agent  of  the  railroad,  and  the  jury  found  that  the 
I)ermitting  of  such  obstruction  to  be  so  placed  or  to  re- 
main was  an  act  of  negligence  on  the  part  of  the  railroad 
company,  and  was  the  proximate  cause  of  the  injury  re- 
ceived by  defendant  in  error,  and  that  his  act  in  climbing 
upon  the  car  on  the  side  next  to  the  obstruction,  or  his 
not  seeing  the  obstruction  sooner  than  he  did,  and  not 
moving  from  the  place  he  occupied  upon  the  ladder,  was 
not  such  contributory  negligence,  and  was  solely  the 
proximate  cause  of  the  injuries  inflicted,  or  as  made 
plaintiff  equally  negligent  in  proximately  causing  the 
injuries,  then  and  in  that  event  the  plaintiff  should  re- 
cover." In  other  words,  the  trial  judge  in  this  para- 
graph said  to  the  jury  that,  if  they  should  find  that  the 
railroad  company  was  guilty  of  negligence  in  failing  to 
remove  the  obstruction  that  caused  the  injury,  after  its 
existence  was  known,  or  by  the  use  of  ordinary  care 
should  have  been  known,  to  the  company,  and  that  the 
collision  with  this  obstruction  was  the  proximate  cause 
of  the  injuries  received  by  Hayes,  then  he  was  entitled 
to  recover,  unless  his  own  n^ligence  was  the  sole  prox- 
imate cause  of  the  injury,  or  such  as  made  him  equally 
guilty  of  n^ligence  with  the  defendant  in  proximately 


696  TENNESSEE  REPOKTS.       [117  Tenn. 

Railroad  v.  Hayes. 

bringing  it  about  We  think  in  both  respects  the  circuit 
judge  was  wrong.  In  a  case  such  as  this  the  rule  is  well 
settled  in  this  State  that  the  plaintiff  would  be  repelled 
if  his  negligence  in  any  degree,  whether  great  or  small, 
proximately  contributes  to  the  injury  received.  It  may 
not  be  the  sole  proximte  cause,  nor  need  he  be  equally 
guilty  of  negligence  with  the  defendant.  Railroad  v. 
Faiti,  12  Lea,  39;  Railroad  v.  Fleming,  14  Lea,  136; 
Saunders  v.  City,  etc.,  R.  R.  Co.,  99  Tenn.,  135,  41  S.  W., 
1031 ;  Barr  v.  RaAlroad  Co.,  105  Tenn.,  547,  58  S.  W., 
849. 

It  is  insisted  that  the  trial  judge  was  in  error  in  fail- 
ing to  grant  the  motion  made  by  defendant  below  for 
peremptory  instructions  to  the  jury  to  return  a  verdict 
in  its  favor.  The  record,  however,  is  in  no  condition  for 
this  court  to  grant  the  plaintiff  in  error  the  benefit  of 
this  assignment.  The  motion,  though  made,  as  shown  bj 
the  bill  of  exceptions,  was  not  pressed  by  the  counsel 
to  a  ruling  by  the  circuit  judge.  It  is  contended,  how- 
ever, that  the  necessary  inference  is  that  the  motion  was 
overruled  by  him,  from  the  fact  that  trial  judge,  imme- 
diately following  this  motion,  gave  the  case  in  a  general 
charge  to  the  jury.  However  ingenious  this  view  is,  yet 
it  cannot  be  maintained,  so  as  to  put  the  trial  judge  in 
error,  in  the  absence  of  aflfirraative  action  on  his  part 
Wliat  is  here  urged  might  be  equally  so  in  a  case  brought 
from  a  lower  court,  the  consideration  of  which  by  this 
court  depended  upon  the  making  and  overruling  of  a 
motion  for  a  new  trial.    In  such  a  case,  the  record  show- 
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ing  this  motion  was  made,  but  failing  to  show  any  action 
thereon,  it  could  hardly  be  insisted  that  the  errors  of 
the  court  below  could  be  corrected  here.  It  is  the  duty 
of  the  litigant,  who  in  the  course  of  a  trial  objects  to 
the  introduction  of  testimony  on  the  ground  of  incompe- 
tency, or  who  has  been  cast  in  the  lawsuit  by  his  ad- 
versary and  moves  for  a  new  trial,  to  invoke  the  action 
of  the  lower  court  upon  these  respective  motions^  and, 
failing  to  do  so,  he  will  not  be  heard  to  complain  in  this 
court  in  any  particular.  A  fortiori,  this  must  be  true 
with  r^ard  to  a  motion  for  peremptory  instructions, 
which,  when  properly  granted,  is  determinative  of  the 
case  in  the  court  below,  and  also  in  this  court. 

It  follows,  from  what  has  been  said,  that  the  judg- 
ment of  the  lower  court  must  be  reversed,  and  the  case 
remanded  for  a  new  trial. 
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Nashville  Railway  &  Light  Co.  v.  Florence  M'abijN; 

by  Next  Friend, 

and 

Nashtillb  Railway  &  Light  Co.  v.  John  D.  Mabun. 

{Nashville.     December  Term,  1906.) 

1.  BHiL  OF  EXOEPTIONS.  Directmg  extrinsic  matter  without 
description,  identification,  or  authentication  to  be  inserted 
does  not  make  such  matter  part  of  the  record. 

A  skeleton  bill  of  exceptions  directing  the  evidence,  depositions, 
the  charge  of  the  court,  special  requests,  grounds  of  motion 
for  new  trial,  and  such  like  to  be  inserted,  without  any  de- 
scription, identification,  or  authentication  by  the  trial  judge, 
does  not  make  such  extrinsic  matter  a  part  of  the  record. 

Cases  cited  and  approved:  Wynne  v.  Edwards,  7  Humph.,  419; 
Battier  v.  State,  114  Tenn.,  S63. 

2.  SAKE.  Same.  AU  extrinsic  documents  must  be  authenticated 
by  the  trial  Judge,  and  properly  marked  as  exhibits. 

Extraneous  matter  in  parol  must  be  included  in  the  blU  of  ex- 
ceptions, and  extraneous  matter  in  writing  must  either  be  in- 
troduced into  or  appended  to  the  bill  of  exceptions  in  such 
manner  as  that  the  authentication  of  the  judge  will  reach  it, 
or  the  written  documents  and  Instruments  may  be  in  the  form 
of  exhibits  to  be  inserted  In  their  proper  places,  according  to 
the  directions  given  therein;  but  all  of  the  bill  of  exceptions, 
whether  In  one  or  more  documents,  must  be  present  and  ex- 
amined when  it  is  signed  by  the  trial  judge,  and  the  several 
papers  to  be  copied  Into  It  and  made  a  part  of  the  record  must 
be  so  marked  as 'exhibits  that  no  mistake  In  their  Identity  can 
be  made,  and  it  must  not  be  left  to  the  clerk  or  any  other 
person  to  determine  what  constitutes  any  part  of  the  record, 
for  the  trial  judge  alone  can  do  this. 
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Cases  cited  and  approved:     Wynne  y.  Edwards,  7  Humph.,  419; 
Battler  y.  State,  114  Tenn.,  563. 


8.  8AMB.  Bame.  Same.  Extrinsic  documents  copied  into  trans- 
cript but  not  properly  authenticated  and  identified  will  be 
stricken  out  by  the  supreme  court,  and  not  considered. 
When  extrinsic  matters,  which  can  only  he  made  a  part  of  the 
record  by  bill  of  exceptions,  appear  in  the  transcript  without 
proper  authentication,  they  cannot  be  considered  by  the  ^< 
preme  court,  but  will  be  stricken  out  upon  motion  when  prop^ 
erly  called  to  its  attention. 

Case  cited  and  approved:    Battier  v.  State,  114  Tenn.,  563. 

4.  8AMB.  Same.  Bame.  Same.  Want  of  authentication  and 
identification  of  extrinsic  matter  or  documents  shown  by  certi- 
fied copy  of  original  bill  of  exceptions. 

The  want  of  proper  authentication  and  identification  of  extrin- 
sic matter  or  documents  appearing  in  the  transcript  may  be 
shown  hy  a  certified  copy  of  the  original  bill  of  exceptions  as  it 
is  on  file  in  the  lower  court  accompanying  and  filed  with  the 
motion  to  strike  out  such  extraneous  matter  or  documents. 

Case  cited  and  approved:     Battier  v.  State,  114  Tenn.,  563. 

5.  8AKB.  Affidavits  of  counsel  are  not  permissible  to  determine 
what  constitutes  part  of  record. 

Aflidavits  of  counsel  cannot  be  permitted  to  determine  what 
constitutes  the  record  or  any  part  thereof,  nor  as  explanatory 
of  conditions  existent  in  the  court  below. 


FROM  DAVIDSON. 


Appeal  in  error  from  the  Circuit  C5ourt  of  Davidson 
County. — J.  A.  Cartvvright,  Judge. 


B.  F.  Jackson,  for  plaintiff  in  error. 
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H.  S.  Stokes  and  Joseph  W.  Byens,  for  defendant  in 
error. 


•Me.  Special  Justice  Sansom  delivered  the  opinion 
of  the  Court. 

These  cases  are  before  the  court  upon  the  following 
motion  made  by  defendants  in  error : 

"Come  the  defendants  in  error,  by  their  attorneys,  and 
show  herewith  to  the  court  a  certified  copy  of  the  bill 
of  exceptions  as  the  same  was  filed  in  this  case  in  the 
circuit  court  of  Davidson  county,  and  thereon  move  the 
court  to  strike  from  the  record: 

"(1)  That  portion  of  the  transcript  beginning  on 
page  49  and  ending  on  page  532,  purporting  to  be  the 
evidence  adduced  on  the  former  trial,  because  the  same 
was  not  properly  made  a  part  of  the  record  by  the  said 
bill  of  exceptions,  in  that  it  is  not  sufficiently  identified 
therein. 

"(2)  That  part  of  the  transcript  beginning  on  page 
533  and  ending  on  page  542,  and  purporting  to  be  the 
charge  of  the  court,  because  it  is  not  properly  made  a 
part  of  the  record  by  said  bill  of  exceptions,  in  that  it 
is  not  sufficiently  identified  therein. 

"(3)  That  portion  of  the  transcript  beginning  on 
page  •543  and  ending  on  page  548,  purporting  to  be 
special  request  offered  by  the  defendant,  because  the 
same  is  not  properly  made  a  part  of  the  record  by  said 


*Hon.  R.  H.  Sansom,  of  Knoxville.  was  commissioned  by  the 
goyemor  to  sit  during  the  disability  of  Mr.  Justice  Shields. 
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bill  of  exceptions,  in  that  it  is. not  sufficiently  identified 
therein. 

"A  certified  copy  of  said  bill  of  exceptions,  aa  it  is  on 
file  in  the  lower  court,  is  here  to  the  court  shown,  and 
is  attached  hereto  and  filed  herewith  as  Exhibit  A  to 
this  motion. 

'^Whereas,  and  for  the  reasons  aforesaid,  the  defend- 
ants in  error  pray  tJiat  the  transcript  as  filed  in  this 
court  may  be  purged  in  the  parts  hereinbefore  specified.'^ 

Accompanying  this  motion  is  a* certified  copy  of  the 
original  bill  of  exceptions  as  it  is  on  file  in  the  lower 
court,  and  which  is  as  follows: 

"Bill  of  Exceptions. 

"On  the  trial  of  these  causes  the  following  evidence 
was  submitted  to  the  jury: 

"Witnesses  for  plaintiffs:  (Here  insert  plaintiflfs' 
evidence. ) 

"The  plaintiffs  read  the  deposition  of  Mrs.  Owen. 
(Here  insert  Mrs.  Owen's  deposition.) 

"The  plaintiffs  here  closed  their  proof  in  chief  and 
the  defendants  introduced  the  following  evidence: 
( Here  insert  defendants'  evidence. ) 

"The  plaintiffs  then  introduced  the  following  rebuttal 
evidence :    ( Here  insert  plaintiffs'  rebuttal  evidence. ) 

"This  was  all  the  evidence  in  these  cases. 

"The  court  charged  the  jury  as  follows :  ( Here  insert 
the  charge  of  the  court.) 

"After  the  court  had  finished  delivering  the  general 
charge  to  the  jury,  and  before  they  had  retired  from 
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the  jury  box  to  consider  of  their  verdict^  the  defendant 
offered  the  following  special  requests^  which  were  re- 
fused:    (Here  insert  special  requests  of  defendant) 

"The  defendant  moved  the  court  for  a  new  trial  upon 
the  following  grounds:  (Here  insert  grounds  of  mo- 
tion. ) 

"There  is  a  rule  of  the  circuit  court  of  Davidson  coun- 
ty in  regard  to  motions  for  new  trials  which  is  in  words 
and  figures  as  follows :    ( Here  insert  said  rule. ) 

"The  defendant  tenders  this,  its  bill  of  exceptions  to 
the  judgment  of  the  court  overruling  its  motion  for  a 
new  trial,  which  is  signed  and  sealed  and  ordered  to  be 
made  a  part  of  the  record. 

"This  18th  day  of  May,  1906. 

"J.  A.  Cabtwright,  Judge.'' 

This  motion  will  have  to  be  sustained.  This  certified 
copy  of  the  bill  of  exceptions  brings  the  case  elearly 
within  the  rule  announced  by  this  court  at  its  December 
term,  1904,  in  the  case  of  Battier  v.  State,  114  Tenn., 
563,  86  S.  W.,  711.    In  that  case  this  court  said : 

"It  does  not  appear  from  the  bill  of  exceptions  that 
the  evidence  introduced  or  the  charge  of  the  court  had 
even  been  reduced  to  writing.  It  does  not  appear  that 
the  affidavit  and  the  papers  containing  the  evidence  and 
charge,  if  in  writing,  were  presented  as  a  part  of  the 
bill  of  exceptions  or  were  present  when  it  was  signed. 
They  are  not  in  any  way  described,  so  that  they  could 
be  identified  by  the  clerk  in  making  the  transcript,  as 
the  particular  papers  which  were  examined  by  the  trial 
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judge  and  directed  to  be  copied  into  the  bill  of  excep- 
tions. They  are  in  no  way  authenticated  by  the  signa- 
ture of  the  judge.  Their  identificJition  is  left  to  the 
clerk,  without  any  direction  or  guide  to  control  him." 

And  this  must  be  said  and  is  true  of  the  bill  of  ex- 
ceptions in  the  present  case.  The  certified  copy  which 
accompanies  this  motion  shows  it  to  be  a  skeleton  bill, 
just  as  it  was  in  the  Battier  Case,  and  there  is  no  further 
identification  of  the  matters  inserted  in  the  present  bill 
of  exceptions  than  in  the  Battier  Case.  It  is  further 
said  in  that  case : 

"It  is  not  necessary  that  a  bill  of  exceptions  be  con- 
tained in  one  document.  Parts  of  it  may  be  in  the  form 
of  exhibits,  to  be  inserted  in  the  proper  places,  according 
to  directions  given  therein ;  but  all  of  the  bill  of  excep- 
tions, whether  in  one  or  more  documents,  must  be  pres- 
ent and  examined  when  it  is  signed  by  the  judge,  and  the 
several  papers  to  be  copied  must  be  so  marked  as  ex- 
hibits that  no  mistake  in  their  identity  can  be  made, 
and  it  must  not  be  left  to  the  clerk  or  other  person  to 
determine  what  constitutes  any  i)art  of  the  record.  The 
enforcement  of  this  rule  is  absolutely  necessary  in  order 
to  secure  a  certain  and  accurate  record  of  the  proceed- 
ings of  trial  courts,  and  no  relaxation  of  it  can  be 
allowed.  When  extrinsic  matters,  which  can  only  be 
made  part  of  the  record  by  bill  of  exceptions,  appear  in 
the  transcript  without  proper  authentication,  they  can- 
not be  considered  by  this  court,  but  will  be  stricken  out 
when  called  to  its  attention." 
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The  clear  holding  is  that  it  must  not  be  left  to  the 
clerk  or  otlier  person  than  the  trial  judge  to  determine 
what  constitutes  any  part  of  the  record.  The  signing  of 
the  bill  of  exceptions — identification  of  each  part  there- 
of— is  a  judicial  act  upon  his  part^  which  cannot  be  dele- 
gated to  or  conferred  upon  any  other  than  himself.  This 
was  clearly  held  in  a  former  case  upon  this  subject;  the 
language  used  by  the  court  being: 

"Before  extraneous  matter  can  become  part  of  the 
record,  it  must  be  examined  and  authenticated  under  the 
hand  and  seal  of  the  judge.  It  is  Sr  high  exercise  of 
judicial  power  to  make,  extraneous  matters  part  of  the 
record,  and,  if  it  be  not  exercised  with  great  care,  may 
be  productive  of  great  mischief.  Therefore  it  is  re- 
quired that,  if  the  extraneous  matter  be  in  parol,  it  must 
be  included  in  a  bill  of  exceptions.  If  it  be  in  writing, 
it  must  either  be  introduced  into  or  appended  to  the  bill 
of  exceptions  in  such  manner  as  that  the  authentication 
of  the  judge  will  reach  it  Upon  what  principle,  then, 
can  a  judge  make  an  order  that  deeds,  bonds,  notes,  de-' 
positions,  etc.,  shall  become  a  part  of  the  record,  and 
leave  it  to  the  clerk  to  certify  them  and  authenticate 
them?  It  is  his  duty  to  do  it  himself.  Much  mischief 
might  result  from  such  practice,  and  we  cannot  support 
it.'^    y^ynne  v.  E(hc<irds,  7  Humph.,  419. 

It  is  sought  to  take  the  present  cases  without  the 
rule  by  the  effort  at  introduction  into  the  record  of  the 
affidavit  of  counsel  of  the  plaintiff  in  error  in  explana- 
tion of  conditions  existent,  and  counter  affidavit  of  conn- 
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sel  for  defendant  in  error.  This  sort  of  practice  cannot 
be  tolerated  or  allowed.  It  would,  in  its  operation,  in- 
volve the  court  in  inextricable  diflflculty,  and  result  in 
the  accumulation  in  this  court  of  new  and  additional 
record  to  that  made  in  the  court  below,  upon  which 
alone  the  rights  of  parties  must  be  determined. 

If  the  clerk  of  the  court  below  cannot  be  permitted 
to  determine  wiiat  shall  constitute  any  part  of  the 
record,  and  he  cannot,  as  has  been  expressly  held,  then 
neither  can  counsel,  by  affidavit  or  otherwise,  be  so  per- 
mitted. The  authentication  of  all  matters  going  to  make 
up  and  constitute  the  record  must  be  by  the  trial  judge, 
and  by  him  in  the  exercise  and  discharge  of  his  judicial 
functions;  and  no  one  else  can  perform  that  service  for 
him,  nor  can  he  delegate  it  to  any  one  else.  Neither 
the  affidavits  of  counsel,  nor  papers  purporting  to  be 
the  original  of  those  inserted  in  the  bill  of  exceptions, 
can  be,  or  have  been,  looked  to  or  considered  by  the 
court. 

Motion  to  strike  out  is  sustained,  and  the  judgment 
of  the  lower  court  affirmed^  with  costs. 
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Peter  Staub  et  ux.  t\  W.  H.  Hampton 

and 
Peter  Staub  et  ux.  v.  E.  M.  Jones  et  al. 

(Nashville.     September  Term,  1906.) 

1.  EVIBEKCE.    Parol,  admissible  to  identify  land. 

It  is  well  settled  that  parol  evidence  is  admissible  to  identify 
land  described  in  a  conveyance  and  to  show  its  true  location. 
(Post,  pp.  725-731.) 

Cases  cited  and  approved:  Dougherty  v.  Chestnutt,  86  Tenn., 
1;  Snodgrass  v.  Ward,  3  Hayw.,  40;  Weatherherd  v.  Sewell,  9 
Humph.,  2S9;  Dodson  v.  Litton,  5  Cold.,  619;  Murray  v.  Hobson, 
10  Colo.,  66;  and  other  cases  cited  in  the  opinion,  on  pages  726- 
731. 

2.  DEEDS  OF  CONVEYANCE  OF  LAND.  Effective  as  intend- 
ed where  description  is  erroneous  as  to  land  actually  sanreyea 
and  markei  out  on  the  ^ound. 

Where  land  is  actually  surveyed,  and  the  lines  and  comers  are 
marked  on  the  ground,  and  the  specific  land  sold  and  pur- 
chased is  thus  pointed  out  to  the  purchaser,  but  through  error 
and  mistake  in  drafting  the  deed  intended  to  convey^said  land, 
the  description  does  not  embrace  it,  the  deed  will  operate  to 
convey  the  land  so  intended  to  be  conveyed,  and  not  that  em- 
braced in  the  erroneous  description.     {Post,  pp.  723-743.) 

Numerous  cases  cited  and  approved  in  the  opinion,  on  pages  731- 
743. 

8.  SAME.  Same.  Case  in  judgment. 
Where  a  deed  of  conveyance  of  land  calls  for  its  beginning  cor- 
ner at  a  stake  in  the  east  boundary  line  of  a  five-thousand-acre 
tract  entered  in  the  name  B,  and  forty-seven  poles  north  of  the 
southeast  corner  of  such  tract,  which  tract  was  then  erroneously 
supposed  and  assumed  to  be  located  at  that  particular  place 
with  reference  to    the   land    actually  intended  to  be  conveyed 
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and  actually  surveyed  and  marked  on  the  ground  and  pointed 
out  to  tbe  purchaser,  and  so  described  with  reference  to,  and 
in  accordance  with,  such  erroneous  supposition  and  assumption, 
but  it  is  subsequently  discovered  that  the  said  entry  in  the 
name  of  B  was  not  located  as  supposed,  but  was  located  some 
distance  therefrom,  the  deed  will  be  effective  to  convey  the 
land  as  intended  and  located  with  reference  to  the  erroneously 
supposed  location  of  said  entry,  and  in  accordance  with  the 
survey  and  the  marking  of  the  lines  and  corners  on  the  ground. 
iP09t,  pp,  708-743.) 

Numerous  cases  cited  and  approved  in  the  opinion,  on  pages  731- 
743. 

4«  BAMS.  Same.  Same.  Such  rule  is  not  a^nst  policy  of 
registration  laws,  where  subsequent  purchaser  had  notice. 
The  rule  in  the  foregoing  headnotes  that  the  actual  survey,  with 
lines  and  corners  marked  upon  the  ground,  of  the  land  intended 
to  be  conveyed  will  control  the  erroneous  and  unintended  de- 
scription in  the  deed  and  make  the  deed  operate  to  convey  such 
land,  is  not  contrary  to  the  policy  of  the  registration  laws  as 
against  a  subsequent  purchaser  of  the  land  put  upon  notice  by 
the  possession  of  the  previous  purchaser.     (Post,  p.  743.) 

Cases  cited  and  approved:  Macon  v.  Sheppard,  2  Humph.,  335, 
338,  339;  Davis  v.  Cross,  14  Lea,  637,  642;  Banks  v.  Ammon, 
27  Pa.,  172,  175. 

5.  SAME.  Same.  Same.  Same.  Such  rule  applied  in  eject- 
ment suit  without  bill  in  chancery  for  correction  and  reformar 
tion  of  deed. 
Such  rule  that  an  actual  survey,  with  lines  and  comers  marked 
on  the  land,  will  control  the  erroneous  and  unintended  de- 
scription in  the  deed,  is  a  rule  of  property,  long  recognize<nnd 
supported  by  indubitable  and  multitudinous  precedents,  may  be 
applied  in  ejectment  to  recover  the  land,  without  filing  a  bill 
in  chancery  for  the  correction  and  reformation  of  the  deed. 
(Post,  p.  743.) 
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6.  SAMB.  Same.  Same.  Same.  Same.  Such  rule  is  not  in 
violation  of  the  statute  of  frauds. 
Such  rule  that  an  actual  survey,  with  lines  and  corners  marked 
on  the  land,  will  control  the  erroneous  and  unintended  de< 
Bcription  in  the  deed,  is  not  in  yiplation  of  the  statute  of 
frauds.     {Post,  pp.  743,  744.) 


FROM  GRUNDY. 


Appeal  from  the  Chancery  Court  of  Grundy  County. — 
T.  M.  McCoNNELL,  Chancellor. 


Mr.  Justice  Neil  made  the  following  statement  of 
facts : 

These  were  ejectment  bills  brought  to  recover  5,900 
acres  of  land  lying  in  Grundy  county,  the  bill  in  the 
first-named  case  describing  the  land  as  follows: 

"5,900  acres  of  land  lying  in  the  Sixth  and  Eleventh 
districts  of  Grundy  county,  Tennessee,  and  bounded  and 
described  as  follows :  Beginning  at  a  stake  on  the  east 
boundary  line  of  the  five  thousand-acre  tract,  entered  in 
the  name  of  Carrol  Brown  (alias  Castle  Brown),  and 
forty-seven  poles  north  of  the  southeast  corner  of  said 
tract;  thence  south  forty-seven  poles  to  said  southeast 
corner :  thence  west  with  the  south  boundarv  line  of  said 
tract,  passing  the  southwest  corner  of  said  tract,  in  all 
1,110  poles,  to  a  stake ;  thence  south  640  poles  to  a  stake ; 
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thence  east  1,450  poles  to  a  stake ;  thence  north  687  poles 
to  a  stake ;  thence  west  340  poles  to  a  stake.'* 

The  bill  in  the  second  case  sets  out  the  same  descrip- 
tion, and  then  adds  the  following : 

"And  which  is  more  accurately  described  according  to 
a  survey  of  Isaac  Hill,  in  the  cases  of  Peter  Staub  et  al. 
V.  W.  B.  Byers  et  al.  and  Peter  Staub  et  al.  v.  J.  J. 
Woodlee  et  al.  formerly  pending  in  the  chancery  court 
at  Altamont,  Tennessee,  as  follows:  Beginning  at  the 
northwest  corner  of  the  said  tract,  it  being  a  post  oak 
(now  dead),  with  pointers,  about  600  yards  east  of  a 
house  of  Hiram  Nunley ;  thence  east  with  a  marked  line 
1,081  poles  to  a  chestnut,  marked  as  a  corner;  thence 
north  47  poles  to  a  stake  and  pointers ;  thence  east  with 
a  marked  line  340  poles  (the  northeast  comer),  and  by 
a  further  marked  line  beginning  at  said  northwest  cor- 
ner, thence  running  south  640  poles  to  a  stake, 
with  pointers,  running  east  with  a  marked  line  1,450 
poles;  and  thence  north  695  poles  to  said  northeast 
corner/' 

The  deed  under  which  the  complainant  claims  de- 
scribes the  land  as  set  forth  in  the  first  bill.  This  deed 
was  made  by  the  Monroe  heirs,  eight  in  number,  through 
Massey  Hill,  as  their  attorney  in  fact  The  Monroe  heirs 
claimed  the  land  under  S.  B.  Barrell,  who  was  the 
grantee  from  the  State.  Pour  of  these  heirs  repudiated 
the  action  of  Massey  Hill,  three  of  them  on  the  ground 
that  they  were  married  women,  and  had  no  power  to 
convey  lands  by  power  of  attorney,  and  one  of  them  on 
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the  ground  that  he  did  not  join  in  the  power  of  attorney. 
Accordingly,  these  four  persons  filed  a  bill  in  equity 
against  Peter  Staub,  and  had  the  deed  set  aside  as  to 
them.  However  a  lien  was  declared  in  that  case  against 
the  land  for  their  proportion  of  the  taxes  paid,  and  also 
of  the  purchase  money,  and  subsequently,  under  a  decree 
enforcing  this  lien,  Peter  Staub  became  the  purchaser 
of  the  interest  of  these  parties  in  the  land  under  the 
same  description  which  appeared  in  his  original  deed. 

The  principal  defendant  is  the  Thomas  Coal  Company, 
which  claims  the  land  under  certain  conveyances  and 
tax  proceedings  going  back  to  the  Monroe  heirs. 

The  bills  in  the  present  c^se  were  filed,  asserting  title 
to  the  5,900  acres,  whi<;h  is  claimed  both  by  the  complain- 
ants and  by  the  defendant  Thomas  Coal  Company.  The 
claims  of  the  defendant  Hampton  and  others  in  that  in- 
terest were  considered  in  the  court  of  chancery  ap- 
peals; but,  as  no  error  has  been  assigned  here  on  that 
portion  of  the  decree,  it  need  not  be  further  noticed. 

The  substance  of  the  controversy  may  be  stated  briefly 
as  a  claim  on  the  part  of  the  complainants  that  they  own 
the  5,900  acres  of  land  upon  which  the  Thomas  Coal 
Company  has  entered,  and  that  it  falls  within  the  terms 
of  their  deed,  when  that  deed  is  rightly  understood  and 
considered,  in  relation  to  the  survey  laid  down  upon  the 
ground  at  the  time  the  transaction  was  entered  into 
between  the  complainants,  or  complainant  Peter  Staub 
and  the  Monroe  heirs,  and  on  the  part  of  the  defendants 
that  the  Castle  (or  Carrol)  Brown  entry  lies  far  to  the 
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north  of  the  5,900  acres  in  controversy,  and  therefore 
that  the  deed  does  not  describe  at  all  the  land  which  is 
the  subject  of  the  controversy  l>etwe(*n  the  parties. 

The  court  of  chancery  appeals  adjudged  the  contro- 
versj^  in  favor  of  the  complainants,  and  from  this  the 
defendants  have  appealed  to  this  court  and  assigned 
errors. 

The  facts  found  by  that  court,  so  far  as  necessary  to 
be  stated,  are  as  follows: 

"As  to  the  true  location  of  the  Castle  (or  Carrol) 
Brown  entry,  the  weight  of  the  evidence  shows  that  it 
was  not  at  or  near  the  beginning  corner  of  the  tract, 
as  now  claimed  to  be  located  by  tlie  complainant,  and 
that  a  deed  calling  to  commence  at  a  point  forty-seven 
poles  north  of  the  southeast  corner  of  the  correct  loca- 
tion of  the  Castle  (or  Carrol)  Brown  tract,  and  to  run 
thence  south  forty-seven  poles,  and  thence  west  with  the 
south  line  of  the  Castle  (or  Carrol)  Brown  entry  or 
tracts  and  on,  as  called  for  in  the  complainant's  title 
"^papers,  would  not  cover  the  land  in  litigation. 

"It  is  not  absolutely  certain,  by  any  means,  however, 
that  the  true  location  of  the  Castle  (or  Carrol)  Bro^ni 
entry  is  as  claimed  by  the  defendants;  in  fact,  two  dif- 
ferent maps,  made  according  to  surveys  made  by  M.  J. 
Walker  and  W.  H.  Havron,  upon  whose  testimony  as  to 
location  the  defendants  largely  rely,  do  not  correspond 
in  every  respect.  One  of  the  maps  made  by  these  parties 
showed  what  thev  called  the  correct  location  of  the 
Staub  5,900  acres  as  tx)uching  and  bounding  the  incor- 
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rect  location  upon  the  north,  while  another  map,  made 
by  Mr.  Havron,  shows  a  space  betw^een  these  two  loca- 
tions of  some  considerable  distance,  and  shows  that  they 
do  not  touch  at  all.  It  is  also  shown  in  the  testimony 
of  these  two  witnesses  that  they  did  not  survey  all  the 
lines  of  these  tracts,  and  especially  the  Castle  (or  Car- 
rol )  Brown  tract,  and  there  are  some  things  in  the  testi- 
mony of  these  engineers  which  indicates  that  there  may 
be  some  doubt  as  to  the  correct  location  of  the  Castle 
(or  Carrol)  Brown  entry,  as  made  by  them. 

"It  further  appears  that  a  great  many  surveys  have 
been  made  of  these  Barrell  grants,  lands,  and  other  con- 
flicting entries,  and  that  there  has  been  a  conflict  in 
the  location  of  the  several  entries  and  grants,  and  par- 
ticularly as  to  the  correct  location  of  the  Castle  (or 
Carrol)  Brown  entry  and  grant.  It  is  show'n  in  an 
old  map  filed  and  referred  to  as  an  exhibit  by  Charles 
Seymour,  which  is  proven  to  have  been  an  old  map  that 
was  made  for  the  Barrell  heirs  and  the  Monroe  heirs, 
that  the  Castle  (or  Carrol)  Brown  entry  is  there  located 
differently  from  what  the  defendants  now  contend  to  be 
the  correct  location. 

"It  further  appears  that,  some  time  after  this  land 
had  been  sold  to  Staub,  the  remaining  Barrell  lands  were 
sold  by  the  Monroes  and  others  to  Messrs.  BrowTi  and 
Spears,  or  a  company  represented  by  them,  and  that 
there  was  turned  over  to  these  parties  an  old  map,  pur- 
porting to  be  the  final  map  which  had  been  adopted  as 
the  result  of  many  surveys,  which  shows  the  location  of 
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the  Castle  (or  Carrol)  Brown  tract  to  be  as  now  claimed 
by,  the  complainant.  A  copy  of  that  part  of  the  map 
referring  to  these  particular  lands  is  made  in  Exhibit 
No.  1  to  the  deposition  of  Mr.  A.  E.  McKenzie.  .  .  . 
This  map  shows  the  Castle  (or  Carrol)  Brown  entry  to 
be  located  adjoining  the  tract  claimed  by  Peter  Staub, 
and  according  to  this  map,  and  if  the  Castle  (or  Carrol) 
Brown  entry  be  correctly  located,  as  there  shown  and 
claimed,  the  Peter  Staub  tract  of  land,  as  conveyed  by 
the  deeds  to  Peter  Staub,  is  correctly  located  as  claimed 
by  the  complainant.  But  we  think  the  weight  of  the 
evidence  shows  that  the  Castle  (or  Carrol)  Brown  entry 
was  not  properly  located,  on  this  map,  and  that  the 
weight  of  the  evidence  shows,  although  the  matter  is 
not  without  considerable  doubt,  that  the  Castle  (or  Car- 
rol) Brown  entry  was  and  is  located  at  least  approxi- 
mately, at  the  point  claimed  by  the  defendants.  As  to 
what  was  done  at  the  time  Peter  Staub  purchased  these 
lands  from  the  agents  of  the  Monroe  heirs,  we  find  the 
facts  to  be  as  follows : 

"In  about  1869  Staub,  desiring  to  make  an  investment 
and  having  been  interested  in  the  Swiss  colony  near  this 
place,  visited  these  lands  and  finally  negotiated  with  the 
agents  of  the  Monroes  a  trade,  and  the  precise  land  now 
claimed  by  the  complainants  was  pointed  out  to  Staub 
by  the  agents  of  the  Monroes  and  examined  by  him. 
Afterwards  the  agents  of  the  Monroes  had  the  land  sur- 
veyed out,  and  the  tract  actually  sold  was  in  fact  sur- 
veyed on  the  ground,  and  the  lines  were  designated  and 
marked.    At  least  it  is  reasonably  certain  that  the  north 
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boundary  and  tlio  woFt  boundary  and  a  greater  part  of 
the  south  boundary  were  actually  run  and  marked  and 
located  a»  now  claimed  by  the  complainant  It  appears 
that  no  marks  have  been  found  .on  the  east  boundary 
of  the  tract,  and  it  may  be  that  that  line  was  not  marked, 
but  simply  platted  out;  but  the  other  Vm?^,  the  weiji^ht 
of  the  evidence  shows,  were,  prior  to  the  making  of  the 
deed,  actually  run  and  marked  on  the  ground,  and  the 
beginning  corner  Was  located  at  the  point  where  the 
complainant  now  claims  it  is  located.  Aft?r  this  was 
done,  the  deed  wa«  made  by  Massey  Hill,  attorney  in 
fact  for  the  Monroe  heirs,  and  we  l>elieve  and  find  that 
the  parties—that  is  to  say,  Staub  and  the  agents  repre- 
senting the  Monroe  heirs — ^all  clearly  understood  what 
land  was  to  be  sold,  and  it  was  the  purpose  and  inten- 
tion of  all  that  the  land  located  as  noAV  claimed  by  the . 
complainant  was  included  in  the  sale.  We  think  there 
was  no  misunderstanding  between  the  parties  as  to  the 
exact  land  sold,  and  it  was  the  land  claimed  bv  the 
complainant,  and  located  as  now  claimed  by  the  com- 
plainant,  and  on  behalf  of  the  complainant." 

The  court  of  chancery  appeals  further  say,  in  another 
part  of  their  findings: 

"We  should  also  further  state  that  it  appears  that, 
when  the  land  was  originally  surveyed  and  sold  to 
Staub,  monuments  were  set  up,  and  lines  and  corners 
marked ;  at  least,  we  are  satisfied  from  the  proof  that 
the  lines  were  marked,  and  from  the  deposition  of  Mr. 
W.  II.  Havron,  witness  for  the  complainant^  we  infer 
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that  the  corners  were  marked  and  established  at  that 
time.  He  states  in  his  deposition  that  he  had  run 
around  the  lines  of  the  Staub  land  as  claimed  by  the 
complainant,  and  states  what  lines  and  corners  were 
found  and  marked  and  designated.  He  was  asked  to 
st4ite  to  what  extent  the  lines  were  marked  and  how  the 
corners  are  marked,  and  he  answered :  *It  began  on  the 
location  as  claimed  by  Staub  on  the  point  of  the  ridge 
north  of  Glat  Rock  branch.  When  I  saw  it  first,  some 
one  had  set  up  a  high  stone.  We  found  some  old 
I>ointers,  the  old  black  oak,  I  believe.  We  ran  south 
from  there  forty-seven  poles,  and  found  pointers  around 
that.  We  then  ran  west,  finding  it  marked  occasionally 
through  to  the  Altamont  road,  where  it  strikes  the  road 
at  Frank  Sweeton's  fence.  There  were  two  crosses  on  a 
tree,  a  cross  on  an  old  red  oak,  and  about  four  poles 
south  of  there  a  white  oak  has  got  an  old  cross  on  it.' 

"He  then  goes  on  to  tell  how  far  the  lines  were 
marked,  sliowing,  as  we  have  heretofore  stated,  that  they 
were  marked  on  the  north  and  west,  and  for  a  consider- 
able distance  on  the  south,  line  of  the  tract  as  claimed 
by  Staub. 

^^McKenzie,  in  his  deposition,  also  shows  the  same 
thing.  Staub  testifies,  as  we  have  heretofore  stated,  that 
before  he  bought  the  land  it  was  surveyed  out,  the  lines 
run  and  marked,  and  boundary  lines  located  and  estab- 
lished before  the  deed  was  executed  to  him.  There  is 
no  direct  proof  as  to  when  the  stone  corners  referred 
to  by  Mr.  Havron  were  erected ;  but  from  this  testimony 


716  TENNESSEE  REPORTS.       [117  Tenn. 

Staub  ▼.  Hampton. 

we  think  it  fair  to  infer,  it  not  being  showTi  that  they 
were  set  up  and  established  at  any  other  time,  that  it 
was  done  at  this  time,  when  the  land  was  thus  located 
for  the  purpose  of  the  trade,  and  we  so  find." 

The  court  of  chancery  appeals  also  finds : 

"We  believe  and  find  that  Hill,  the  attorney  in  fact> 
and  the  agents  and  surveyors  who  made  the  sur- 
veys of  the  land  before  the  deed  was  made  to 
Staub,  understood  and  supposed  that  the  Castle  (or 
Carrol)  Brown  tract  was  located  as  shown  on  Ex- 
hibit No.  1  to  McKenzie's  deposition,  and  for  that  reason, 
when  the  deed  to  Staub  was  drawn,  the  beginning  corner 
was  called  for  as  forty-seven  poles  north  of  the  south- 
east corner  of  the  Castle  (or  Carrol)  Brown  tracts  and 
it  was  believed  by  them  that  the  southeast  corner  and 
the  south  boundary  line  oif  the  Castle  (or  Carrol)  Brown 
tract  was  correctly  located,  as  shown  on  the  map  of  Ex- 
hibit ^o.  1  in  the  McKenzie  dei)ositiori. 

"We  believe  that  in  this  they  were  mistaken,  but  we 
state  it  to  be  one  of  our  findings  that  it  was  understood 
and  believed  by  the  parties  at  that  time  that  the  Castle 
(or  Carrol)  Bro^vn  tract  was  so  located,  and  we  think 
there  is  no  doubt  that  all  the  parties  thought  the  calls 
were  correct,  and  there  is  no  doubt  in  our  minds,  and  we 
find,  that  the  parties  intended  to  locate  the  tracts  sold 
as  now  claimed  by  the  complainants." 

Again  that  court  finds : 

"It  is  obvious  that  the  parties  believed  that  they  were 
locating  the  beginning  corner  along  the  Castle  (or  Car- 
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rol)  Brown  lines,  and  that  they  at  that  time  had  maps 
showing  the  Castle  (or  Carrol)  Brown  lines  as  adjoin- 
ing the  location  of  the  Staub  tract,  as  now  claimed  by  the 
complainant" 

The  court  of  chancery  appeals  further  finds: 

"At  the  time  the  land  was  surveyed,  preparatory  to 
making  the  deed  to  Staub,  Baur,  the  surveyor,  had  a  map 
and  deeds  to  run  by.  It  was  a  map  represented  by  the 
Barren  heirs  to  Staub  and  his  agents,  as  a  map  of  the 
land  claimed  by  them  and  the  Monroe  heirs.  They  had 
also,  at  that  time,  a  copy  of  the  original  agreement  of 
purchase.  The  survey  was  made,  the  corners  were  estab- 
lished, and  then  the  deed  was  accordingly  made  by  Mas- 
sey  Hill,  attorney  in  fact  for  the  Monroe  heirs.  Isbell  & 
Bouldin,  representatives  of  the  Monroe  heirs,  were  pres- 
ent when  the  beginning  corner  was  established,  examin- 
ed the  papers,  and  agreed  that  the  corner  was  ail  right ; 
and  after  this,  and  on  the  report  of  this  survey,  and  after 
the  lands  had  been  seen,  and  the  lines  had  been  seen,  by 
the  agents  of  both  parties,  the  deed  was  made  by  Massey 
Hill,  attorney  in  fact." 

Again  that  court  finds: 

"When  Mr.  Staub  was  negotiating  for  the  purchase 
of  this  tract  of  land,  Mr.  Hill  was  a  general  attorney 
in  fact  of  the  Monroe  heirs,  and  it  appears  that  he  had 
employed  to  assist  him  Mr.  Isbell  and  one  J.  M.  Bouldin. 
J.  M.  Bouldin,  at  the  request  of  the  general  attorney. 
Hill,  acting  for  the  Monroe  heirs,  pointed  out  the  land 
to  be  sold  to/ Mr.  Staub.    This  was  before  any  agreement 
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had  been  entered  into  in  regard  to  it  A  written  agree- 
ment was  then  entered  into ;  this  agreement  being  made 
at  Manchester.  Subsequently  the  land  was  surveyed  out 
by  an  engineer  employed  for  that  purpose  by  Mr.  Hill. 
At  the  time  the  beginning  corner  was  located  in  this 
survey,  Messrs.  Isbell  &  Bouldin,  attorneys  and  agents 
representing  the  Monroe  heirs,  were  present,  and  they 
agreed  upon  the  location  of  the  beginning  corner  as 
being  the  correct  place  to  locate  it.  At  that  time  the 
testimony  shows,  and  we  find,  that  the  engineer  had 
deeds,  the  written  agreement  of  parties,  and  maps  repre- 
sented by  the  agents  of  the  Monroe  heirs  as  being  cor- 
rect, and  these  agents  all  agreed  upon  the  location  of 
the  beginning  corner,  and  after  this  survey  was  made, 
and  the  lines  thus  established,  the  deed  was  drawn  up 
by  Mr.  Isbell,  of  IsIk^I  &  Bouldin,  and  executed  by  Mr. 
Hill,  the  attorney  in  fact  for  the  Monroe  heirs,  in  the 
presence  of  Isbell  &  Bouldin  and  Peter  Staub." 
The  court  of  chancery  appeals  further  finds : 
"It  is  true  that  the  map  filed  as  Exhibit  1  to  the  depo- 
sition of  ilcKenzie  was  tiken  from  a  map  made  in  1880 

m 

or  1884;  but,  as  we  understand  the  evidence,  this  map 
was  the  result  of  previous  surveys  and  maps,  and  the 
testimony  of  Jacob  Pehr  is  to  the  effect  that  he  was 
along  at  the  time  the  original  survey  was  made,  and 
afisisted  in  the  survey;  that  J.  M.  Bouldin  and  P.  C. 
Isbell,  agents  of  the  Monroes,  were  present  and  agreed 
on  the  beginning  corner,  and  that  Baur,  the  surveyor, 
had  a  map  and  deeds  to  run  by ;  that  it  was  a  map  rep- 
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resented  to  them  by  the  Barrell  heirs  as  a  map  of  the 
lands  claimed  by  them  and  the  Monroe  heirs;  and  that 
Isbell  &  Boiildin  agreed  on  the  beginning  corner,  located, 
as  we  understand,  according  to  this  map,  as  correctly 
located.  But  from  this  evidence,  taken  in  connection 
with  the  map  that  came  into  the  hands  of  Brown  and 
Spears  from  the  Monroe  heirs,  we  have  inferred  and 
find  that  these  parties  had,  at  the  time  of  this  survey 
and  conveyance,  a  map  showing  the  Carrol  Brown  tract 
located  as  now  claimed  by  the  complainant/' 
The  court  of  chancery  appeals  further  says : 
"We  should  also  state  that  this  record  shows,  as 
demonstrated  by  the  various  maps  filed,  of  which  fact 
also  we  might  have  taken  judicial  knowledge,  if  the  posi- 
tive proof  had  not  shown  it  in  this  case,  that  in  this 
section,  as  elsewhere  in  the  mountain  lands  of  Tennessee, 
there  were  a  great*  many  conflicting  entries,  lines,  and 
grants.  And  it  is  also  obvious  that  there  Avas  more  or 
less  uncertaintv  as  to  the  location  of  different  tracts. 

"It  appears,  as  we  know,  that,  at  the  time  many  of 
these  original  entries  and  surveys  were  made,  many 
entries  and  surveys  were  made  without  knowing  the 
exact  and  proper  location  of  other  entries  and  grants, 
and  frequently  that  the  location  of  such  entries  and 
grants  were  quite  uncertain,  and  frequently  misunder- 
stood or  mistcHken.  It  was,  of  course,  the  duty  of  the 
official  surveyors  to  make  entries  so  as  not  to  conflict 
with  others;  but,  there  never  having  been  any  systema- 
tized official  survey  made,  it  was  diffieult  and  sometimes 
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almost  impossible  to  tell  wbere  previous  surveys  had 
been  made,  and  generally  there  was  not  much  attempt 
to  ascertain  this,  so  that  a  great  confusion  resulted  as 
to  the  location  of  lines  and  as  to  the  location  of  previous 
entries  and  grants,  the  correct  location  of  many  of  which 
are  to  this  day  unknown  all  through  the  mountain  sec- 
tions." 

The  court  of  chancery  appeals  further  finds  that  Staub 
took  possession  immediately  after  the  sale  was  made  to 
him,  although  it  does  not  appear  that  he  had  any  actual 
inclosures,  or  had  any  tenants  living  upon  it,  until  about 
1895;  but  he  had  at  once  appointed  an  agent  to  look 
after  the  land,  to  keep  trespassers  off,  and  that  he  let 
contracts  from  time  to  time  to  parties  to  cut  timber  on 
the  land,  and  they  did  so  under  these  contracts,  cutting 
saw  logs,  etc. 

Tt  is  likewise  found  that  after  the  deed  to  Staub  was 
made,  both  the  Barrel  and  Monroe  heirs  made  deeds  to 
other  parties,  calling  for  the  Peter  Staub  tract,  located 
as  now  claimed  by  the  complainant,  and  recognized  that 
location  as  the  true  one,  and  that  this  recognition  was 
also  accorded  after  the  litigation  between  Staub  and  the 
Monroe  heirs  referred  to  in  a  former  part  of  the  finding 
of  facts. 

With  respect  to  the  persons  involved  in  this  litigation 
the  court  of  chancery  appeals  finds  further  upon  this 
subject  as  follows : 

"While  no  question  was  made  as  to  the  boundary,  we 
believe,  are  satisfied,  and  find  that   the   parties   then 
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understood  that  the  tract  of  land  waa  located  as  now 
claimed  by  and  on  behalf  of  the  complainant,  because 
previous  to  this  time,  and  immediately  after  the  sale  to 
Staub,  he  had  taken  possession  of  the  land  and  was  pay- 
ing taxes  upon  this  particular  tract,  which,  previous  to 
his  purchase,  as  we  have  said,  had  been  surveyed  out  by 
the  engineers  and  agents  of  the  Barrell  heirs,  and  for 
part  of  the  taxes  paid  upon  this  same  land  there  had 
been  a  judgment  against  Monroe  and  the  married  women 
above  named  in  favor  of  Mrs.  Staub.  In  addition  to 
this,  the  Monroe  heirs,  including  E.  S.  Monroe,  and  the 
married  women,  Mrs.  Eastman,  Mrs.  Cobb,  and  Mrs. 
Smith,  had  on  the  15th  of  January,  1883,  executed  a 
deed  to  the  Tennessee  Coal,  Iron  &  Railroad  Company 
for  a  tract  of  land,  a  part  of  the  description  in  which 
deed  reads:  'Beginning  at  the  point  where  Sally's 
branch  crosses  the  south  boundary  of  the  Staub  5,900 
acres;  thence  with  the  south  boundary  of  said  Staub 
tract  to  west  boundary  line  of  A.  J.  Roddy's  one 
hundred-acre  tract;  and  thence' — ^and  so  on,  contain- 
ing calls  for  tracts  and  natural  boundaries  which 
conclusively  show  that  the  Staub  tract  called  for  was 
then  considered  and  understood  by  them  to  be  located  as 
now  claimed  by  the  complainant.  This  conveyance  was 
signed  and  acknowledged  by  all  of  these  parties,  and 
the  acknowledgments  of  the  married  women  were  taken 
and  certified  as  required  by  law,  so  that,  so  far  as  they 
could  do  so,  and  in  this  way,  both  E.  S.  Monroe  and 
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the  married  women  have  recognized  and  adopted  the 
location  of  the  tract  as  now  claimed  by  the  complain- 
ant,  and  unquestionably ,  when  this  litigation  was  had, 
and  when  their  lands  were  sold  by  this  decree,  it  was 
understood  by  them  that  the  land  was  located  as  now 
claimed  by  the  complainant,  and  that  this  was  the  par- 
ticular land  that  was  sold." 

^The  Thomas  Goal  &  Land  Company  purchased  this 
land  in  litigation,  and  other  lands,  paying  therefor  some 
150,000,"  continues  the  court  of  chancery  appeals,  "and 
we  assume  that  it  did  not  know  of  the  location  of  the 
Staub  lands ;  but  at  the  time  of  its  purchase  Mr.  Staub 
was  in  possession  of  these  lands.  Other  deeds  had  been 
made  which  appear  on  the  record  calling  for  the  loca- 
tion as  now  claimed  by  him,  and  all  the  facts  which 
have  been  developed  by  this  record  could  on  an  investi- 
gation at  the  time  of  their  purchase,  such  as  has  been 
made  since,  have  been  developed.  The  fact  that  Staub 
had  a  tenant  on  this  particular  land  at  the  time  they 
purchased  was  enough  to  put  them  on  notice  of  his 
claim,  and  it  was  generally  known  in  this  neighborhood 
at  the  time  of  their  purchase  where  Staub  claimed  this 
tract  of  land  to  be  located.  We  think  a  very  slight  in- 
quiry should  at  least  have  put  the  parties  upon  notice 
as  to  the  claim  of  the  complainant  Mr.  Jones,  who  was 
the  ageht  of  the  Thomas  Coal  &  Land  Company,  testified 
that,  when  he  was  looking  at  the  question  of  title  of  this 
property,  he  found  on  the  records  a  deed  from  Massey 
Hill,  attorney  in  fact^  to  Peter  Staub,  and  that  he  then 
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made  inquiry  as  to  the  location  of  the  land  from  the 
county  surveyor  in  the  office  of  the  latter,  and  he  states 
that  he  inquired  of  Mr,  Walker  and  L.  V.  Woodlee  if 
they  knew  where  these  lands  were  located,  and  they  told 
him  they  did  not  We  do  not  doubt  that  Mr.  Jones  was 
telling  the  truth ;  but  this  shows  he  had  started  an  in- 
quiry, and  we  think  the  mere  fact  that  the  county  sur- 
veyor did  not  know  where  the  land  was  located  did  not 
justify  Mr.  Jones  in  stopping  there^  and  does  not  create 
an  equity  in  favor  of  the  defendants.^' 

Spears  &  Spears  and  Whitson  &  Merger,  for  com- 
plainants. 

Ghambliss  &  ChamblisS;  Lynch  &  Lynch,  and  W.  H. 
Hampton,  for  defendants. 


Mr.  Justice  Neil,  after  making  the  foregoing  state- 
ment of  facts,  delivered  the  opinion  of  the  Court. 

It  is  true  the  description  contained  in  the  deed  is  per- 
fectly clear  upon  its  face ;  but  one  term  in  that  descrip- 
tion necessitates  an  inquiry  into  matter  dehors  for  the 
purpose  of  applying  the  description — ^that  is,  an  inquiry 
into  the  location  of  the  0.  Brown  entry.  Upon  the  open- 
ing of  this  matter  by  evidence,  it  appeared  that  the  par- 
ties to  the  conveyance  had  with  them,  when  the  prepara- 
tory survey  was  made,  a  map  or  maps  which  placed  the 
Brown  entry  in  a  certain  position ;  that  is,  assuming  this 
to  be  correct,  they  began  their  survey  upon  the  east 
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boundary  line  of  that  entry  at  a  point  fortj-seyen  poles 
north  of  its  southeast  corner,  then  ran  south  of  the 
southeast  corner,  then  west  with  the  south  boundary  line 
of  that  entry  to  a  point  beyond  its  southwest  comer, 
then  south  a  given  number  of  poles,  then  east  a  given 
number,  then  north,  then  west  to  the  beginning;  that 
the  beginning  point,  and  the  comers  along  these 
lines,  except,  perhaps,  the  east  line,  were  marked 
with  piles  of  ston^  and  indicated  by  trees  mari^ed  as 
pointers;  and  that  the  deed,  as  a  preliminary  to  the 
drafting  of  which  the  survey  was  made,  was  executed, 
embodying  the  results  of  that  survey.  The  same  inquiry 
disclosed  the  fact  that,  while  the  true  location  of  the 
Brown  entry  was  not  by  any  means  free  from  doubt, 
yet  the  weight  of  the  evidence  favored  the  conclusion 
that  it  was  at  a  different  place,  further  to  the  north  than 
shown  by  the  maps  just  referred  to ;  so  that,  if  complain- 
ants are  compelled  to  apply  the  description  contained  in 
the  deed  to  the  newly  ascertained  or  presently  ascer- 
tained location  of  the  Brown  entry,  the  deed  wholly  fails 
to  cover  the  land  which  they  contracted  for,  and  which 
they  surveyed,  but,  on  the  contrary,  embraces  land  far  to 
the  north  of  that  land.  Under  the  facts  proven,  there  is 
no  doubt  that  the  minds  of  the  parties  met  upon  the 
sale  and  purchase  of  the  tract  which  was  surveyed  iemd 
marked,  and  that  they  thought  they  were  putting  this 
land  into  their  deed,  and,  further,  that  they  did  put  this 
land  into  their  deed,  unless  they  are  confined  to  what 
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is  shown  now  to  be  the  true  location  of  the  Brown 
entry. 

Are  they  so  bound?  It  is  insisted  that  they  are,  be- 
cause the  evidence  of  the  survey,  and  of  the  map  used 
as  a  basis  for  it,  and  the  attendant  evidence  supporting 
the  conclusion  that  the  minds  of  the  parties  met  upon 
the  surveyed  tract,  was  incompetent,  as  tending  to  vary 
a  written  instrument.  The  rule  is  general,  of  course, 
that  a  written  instrument  cannot  be  varied  by  parol 
evidence.  If  that  rule  can  be  held  applicable  to  the 
present  controversy,  still,  evidence  introduced  for  the 
purpose  of  clearing  up  a  latent  ambiguity  does  not  fall 
within  its  inhibition.  Do  the  facts  shown  in  the  present 
case  exhibit  an  instance  of  such  an  ambiguity?  We 
think  they  do.  It  is  true  that  on  the  face  of  the  deed 
alone,  distinct  and  apart  from  the  inquiries  into  facts 
which  it  implies  and  necessitates,  no  question  arises; 
but,  when  these  necessary  inquiries  are  made,  an  am- 
biguity at  once  starts  forth.  It  appears  that  S.  B.  Bar- 
ren had  very  numerous  grants,  covering  scores  of  thou- 
ands  of  acres  of  land ;  that  the  location  of  lands  in  the 
mountains,  under  grants,  where  the  land  in  question  lay, 
is  often  very  difficult;  that  there  was  doubt  and  uncer- 
tainty concerning  the  location  of  the  Brown  grant  or 
entry  (one  of  the  Barrell  grants) ;  that  there  were  two 
locations  current,  one  location  that  by  which  complain- 
ants and  the  Monroe  heirs  were  guided  when  the  suri^y 
was  made  and  the  deed  was  executed,  and  the  other  that 
one  which  is  now  shown  to  be  the  correct  one — ^the  only 
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one  known  at  the  time  to  the  parties  to  the  deed  being 
the  first  mentioned,  that  by  which  they  were  guided.  It 
was  competent  to  introduce  evidence  of  these  facts  to 
show  what  the  parties  meant  when  they  referred  to  the 
Brown  entry,  and  thereby  to  lay  down  upon  the  ground 
the  description  contained  in  the  deed. 

Oral  testimony  is  admissible  to  identify  land  de- 
scribed in  a  conveyance.  Murray  v.  Hohson,  10  CJoIo., 
66,  13  Pac,  921;  Greeley  v.  Weaver  (Me.),  13  Atl.,  575; 
Bidkley  v.  Devine,  127  111.,  406,  20  N.  E.,  16,  3  L.  R.  A., 
330.  And  see  Finlavson  v.  Fvnlavson,  3  L.  R.  A.,  803, 
note,  and  Bulkley  v.  Devi/ne,  3  L.  R.  A.,  330,  note;  Curtis 
V.  Aaronson,  49  N.  J.  Law,  68,  71,  7  Atl.,  886,  60  Am. 
Rep.,  584.  A  written  lease  purported  to  demise  "all  the 
right  to  quarry  marble  on  the  farm  of  Henderson  Pudge, 
known  as  Rose  Hill."  It  was  held  that  parol  evidence 
was  admissible  to  show  that  there  was  a  farm  of  Hender- 
son Pudge  known  as  "Rose  Hill.'*  Dougherty  v.  Ches- 
nutt,  86  Tenn.,  1,  5  S.  W.,  444.  The  same  principle  is 
recognized  in  Snodgrass  v.  Ward,  3  Hayw.,  40 ;  Weather- 
head  V.  Seivell,  9  Humph.,  289 ;  Dobson  v.  Litton,  5  Cold., 
619.  Land  conveyed  by  deed  was  described  only  by  the 
number  of  the  section,  township,  and  range,  not  stating 
the  county  or  district  It  was  held  that,  nothing  fur- 
ther appearing,  a  case  of  patent  ambiguity  was  pre- 
sented, which  rendered  the  deed  void,  but  that  the 
addition  of  the  words,  "all  that  part  lying  south 
of  Black  creek,''  removed  the  patent  ambiguity, 
and  rendered  parol  evidence  admissible  for  the  pur- 
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pose  of  identifying  the  particular  tract.  Black  v. 
Pratt  Coal  d  (7.  Go.,  85  Ala.,  504,  509,  510,  '5 
South.,  89.  De  Witt  sold  to  Miles  certain  land  in  the 
northeast  comer  of  survey  323,  in  Tom  Green  county, 
Texas,  and  executed  to  him  a  deed.  But  the  evidence  on 
the  trial  clearly  showed  that  the  north  boundary  line  of 
survey  No.  323  was  several  hundred  yards  further  south 
than  it  was  supposed  to  be  when  the  deed  from  De  Witt 
to  Miles  was  executed.  The  defendant  Miles  pleaded  in 
reconvention,  and  set  up  claim  to  the  tract  of  land  in 
the  true  northeast  corner  of  survey  No.  323,  which  cor- 
responded to  the  boundaries  in  his  deed,  which  land  was 
also  claimed  by  plaintiff  Koenigheim.  The  defendant's 
plea  contained  the  statutory  elements  of  an  action  to  try 
title.  Testimony  was  introduced  by  the  plaintiff  to 
show  that  the  land  conveyed  in  the  deed  made  by  De 
Witt  to  Miles  was  situated  in  the  northeast  corner  of  the 
survey,  as  it  was  then  supposed  to  be,  and  not  in  the 
northeast  corner  of  the  survey  as  subsequently  estab- 
lished ;  and  it  was  satisfactorily  proven  that  the  tract 
had  been  surveyed  upon  the  ground,  and  its  corners 
marked,  and  that  the  description  in  the  deed  correspond- 
eed  accurately  with  these  marks.  The  agent  through 
whom  the  purchase  was  made  testified  that  this  was  the 
land  actually  sold  and  intended  to  be  conveyed,  and 
Miles  himself  testified  that  he  went  into  possession  of  it 
and  built  a  house  on  it. 

"Now,"  said  the  court,  after  reciting  the  foregoing 
facts,  "the  appellant  in.  the  cross-appeal  claims,  that  by 
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reason  of  the  fact  that  the  deed  called  for  the  northeast 
corner  of  survey  No.  323,  he  has  the  right  to  claim  the 
land  in  the  northeast  corner  of  the  true  survey,  embraced 
by  lines  running  the  course  and  distance  called  for  in 
the  deed,  or,  at  least,  all  of  that  tract  which  is  included 
in  the  conveyance  from  De  Witt  to  plaintiff,  and  that  it 
was  OTror  to  admit  the  evidence  showing  that  the  land 
described  in  his  deed  was  not  a  part  of  the  true  survey. 
But  the  law  does  not  sustain  his  claim.  Having  bought 
a  well-defined  tract,  marked  upon  the  ground,  he  ac- 
quired such  title  as  his  grantor  had  in  this,  and  no  right 
to  any  other  land.  If  the  call  for  the  northeast  comer 
of  survey  No.  323  was  false  (and  the  evidence  showed 
that  this  was  a  fact),  this  call  must  be  rejected  and  dis- 
regarded. The  rule  is  general  that  the  boundaries  of  a 
grant,  as  actually  surveyed,  are  the  limits  of  the  gran- 
tee^s  right,  and  will  control  calls  for  the  unascertained 
boundaries  of  existing  surveys.  These  appellants  can- 
not shift  the  locality  of  their  grant  from  the  ground 
upon  which  it  was  originally  laid  out  and  designated  to 
another  place,  merely  because  it  is  shown  that  its  comer 
is  not  the  true  corner  of  the  original  survey  called  for. 
The  court  did  not  err  in  admitting  evidence  to  show  the 
true  location  of  the  land  described  in  the  deed  under 
which  these  appellants  claimed ;  and  it  being  found  that 
the  deed  of  the  plaintiff,  in  the  court  below,  which  was 
older  than  that  last  mentioned,  embraced  all  the  land  in 
controversy  lying  south  of  the  true  north  boundary  line 
of  survey  No.  323,  it  did  not  err  in  giving  him  judgment 
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for  the  land  extending  to  that  line."  Koenigheim  v. 
Miles,  67  Tex.,  113, 123,  2  S.  W.,'81,  87. 

In  a  deed  to  land,  a  portion  of  the  premises  conveyed 
was  described  as  "the  horse  shed  on  the  west  side  of  the 
north  and  south  highway,  .  .  .  together  with  the  land 
conveyed  by  the  same,  .  .  .  the  grantee  to  have  the 
right  and  privilege  to  go  on  land  of  grantors  around  said 
shed  for  the  purpose  of  repairing  the  same."  It  was 
held  that  the  land  conveved  was  that  actuallv  covered 
by  the  horse  shed  as  it  then  stood,  and  that  the  line  of 
the  highway  referred  to  was  the  apparent  highway,  and 
not  the  line  of  the  highway  as  subsequently  found  upon 
actual  survey  to  cross  the  land  further  to  the  west  than 
the  east  line  of  the  shed.  Bristol  Mfg.  v.  Barnes^  54 
Conn.,  53,  55,  57,  5  Atl.,  593. 

A  deed,  and  the  plat  with  reference  to  which  the  deed 
was  made,  called  for  the  south  line  of  a  certain  street  as 
a  boundary.  This  south  line  had  been  established  and 
acquiesced  in  for  more  than  thirty  years.  Other  lots  had 
been  sold  and  improvements  erected  on  the  assumption 
of  the  accuracy  of  this  line.  A  more  recent  survey  tend- 
ed to  show  that  the  line  was  wrong.  It  was  held  that 
the  grantee  must  be  confined  to  the  limits  of  the  old  sur- 
vey. Wilm^xrth  v.  Woodcock,  33  N.  W.,  400,  66  Mich., 
331;  9  West,  895.  And  see  O'Brien  v.  King,  49  N.  J. 
Law,  79,  85,  7  Atl.,  34;  Mcffhane  v.  Main,  62  N.  H.,  4. 

Land  conveyed  in  a  deed  was  described  therein  by  the 
number  of  the  lot  and  the  range  in  a  town,  according  to 
the  plan  of  a  certain  surveyor  named,  who  had  surveyed 


730  TENNESSEE  REPORTS.       [117  Tenn. 

Staub  V.  Hampton. 

the  part  of  the  town  including  the  land  into  lots  and 
ranges,  and  made  a  plan  of  the  surveys  of  the  whole 
town.  It  was  held  that  the  lines  run  by  him  upon  the 
surface  of  the  earth,  as  and  for  the  boundaries  of  that 
lot,  would  6till  be  its  boundaries,  if  their  locality  could 
be  found,  rather  than  the  lines  indicated  on  the  plan. 
Bean  v.  Bachelder,  78  Me.,  184,  186,  187,  3  Atl.,  279. 
When  a  line  has  been  actually  niuj  and  a  corner  marked, 
this  will  determine  the  boundary,  though  in  a  deed  of 
the  land  the  line  is  described  as  following  the  run  of  a 
creek  not  reached  by  such  line.  Baxter  v.  Wilson,  95  N. 
C,  137.  The  deed,  under  which  a  defendant  in  ejectment 
claimed,  called  for  a  line  of  a  certain  length.  The  fact 
was  that,  in  a  survey  made  by  the  parties  to  the  deed, 
that  line  was  marked  ujwn  the  ground  of  a  shorter 
length,  and  the  deed  was  afterward  drawn  with  the  dif- 
ference unobserved.  It  was  held  that  the  line  of  the  deed 
must  be  controlled  by  the  line  as  marked  on  the  survey. 
Morse  v.  Rollins,  121  Pa.,  537,  542,  543,  15  Atl.,  645. 
When  land  is  described  in  a  deed  by  reference  to  a  sur- 
vey, and  also  to  a  map  thereof,  it  is  to  be  presumed,  in 
the  absence  of  contrary  proof,  that  the  map  correctly 
represents  the  survey  and  the  latter  need  not  be  looked 
to ;  but,  if  a  discrepancy  between  the  two  be  shown  to  ex- 
ist, the  survey  itself  must  control.  Whiting  v.  Gardner, 
80  Cal.,  78,  80,  22  Pac,  71.  When  a  deed  of  a  city  lot 
refers  to  an  official  map  of  the  city,  and  also  to  stakes 
at  the  corners  of  the  lot,  parol  testimony  is  admissible 
to  show  that  the  official  map  is  inaccurate,  and  was  com- 
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piled  from  other  maps  without  actual  survey;  that  the 
stakes  referred  to  were  set  by  another  surveyor,  who 
located  the  lot  when  it  was  granted  by  the  city  trustees, 
as  the  basis  of  their  grant ;  and  that  the  tract  which  the 
city  intended  to  sell  and  the  grantee  intended  to  buy  was 
then  staked  off  and  definitely  located  by  such  surveyors. 
Cleveland  v.  Choate,  77  Cal.,  73,  78,  18  Pac,  875.  In 
deeds  of  adjoining  lands,  the  boundary  was  described  by 
varying  courses,  which  would  make  a  difference  of  sev- 
eral feet  in  the  location  of  a  corner  common  to  both.  It 
was  held  that  a  stake  marking  the  comer,  placed  without 
dispute,  would  control,  as  a  known,  fixed  monument 
Beaudry  v.  Doyle,  68  Cal.,  105,  8  Pac,  694.  Other  au- 
thorities in  the  same  line  are  Brown  v.  Oay,  3  Me.  (3 
Greenl.),  12%;  Ripley  v.  Berry,  5  Me.  (5  Greenl.),  24,  17 
Am.  Dec,  201 ;  Herrick  v.  Hopkins,  23  Me.,  217 ;  Know- 
lea  V.  Toothaker,  58  Me.,  172,  174,175,  176 ;  Hall  v.  Da- 
vis, 36  N.  n.,  569,  571 ;  Richardson  v.  Chickering,  41  N 
H.,  380,  384,  75  Am.  Dec,  769 ;  Kellogg  v.  Smith,  7  Oush 
(Mass.),  375;  Peck  v.  Mallams,  10  N.  Y.,  509,  532;  Bias 
dell  V.  Bissell,  6  Pa.,  258,  259 ;  Thompson  v.  McFarland 
6  Pa.,  478,  480;  Banks  v.  Ammon,  27  Pa.,  172,  174,  175 
Dawson  v.  Mills,  32  Pa.,  302,  306 ;  Ogden  v.  Porterfield 
34  Pa.,  191, 195, 196 ;  Lodge  v.  Barnett,  46  Pa.,  477,  484 
Riddleshurg,  etc..  Coal  Co.  v.  Rogers,  65  Pa.,  416;  Craft 
V.  Yeaney,  66  Pa.,  210,  214;  Cherry  v.  Slade,  7  N.  C,  82 
Ring  v.  King,  20  N.  C,  301;  Kronenherger  v.  Hoffner, 
44  Mo.,  185,  192,  193. 
In  our  own  State  we  have  the  following  cases :  Whitens 
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Lessee  v.  Hembree,  1  Tenn.  (Overt.),  529,  533,  534; 
Blount's  Lessee  v.  Medlin,  2  Tenn.  (Overt.),  200;  Heirs 
of  Williams  v.  Buchanan ,  2  Tenn.  (Overt.),  279,  281, 
282,  283,  284;  Smith  v.  Buchanan,  2  Tenn.  (Overt.),  307, 
308;  McNairy  v.  Hightour,  2  Tenn.  (Overt.),  302,  304; 
Dallum  V.  Breckenridge,  Cooke,  154,  158,  Fed.  Cas.  No. 
3547 ;  Jordan  v.  Payne,  Peck,  320 ;  Roberts  v.  Gunning' 
ham,  Mart.  &  Y.,  73;  Oarner  and  Dixon  v.  Norris,  1 
Yerg.,  62,  approving  Person  v.  Roundtree,  2  N.  C.,  378, 
note ;  Massengill  v.  Boyles,  4  Humph.,  205 ;  Bell  v.  ff tcfc- 
man,  6  Humph.,  401 ;  Funa  v.  Manning,  11  Humph.,  311 ; 
Taie  v.  (?ra;/^  1  Swan,  74 ;  Smith  v.  Jones,  3  Sneed,  533 ; 
^ToZen  V.  Wilson,  5  Sneed,  337;  Mayse  v.  Lafferty,  1 
Head,  60 ;  Martin  v.  Nance,  3  Head,  650 ;  Dyer  v.  Yafe«, 

I  Cold.,  138;  Disney  v.  CoaZ  Oreefc  Mm.  d  Mfg.  Co., 

II  Lea,  612,  613,  614;  Turnage  v.  Kenton,  102  Tenn., 
332,  52  S.  W.,  174. 

It  is  insisted  for  defendants  that  all  of  the  foregoing 
were  cases  in  which  the  survey  was  made  by  It  public 
surveyor,  as  a  preliminary  to  the  issuance  of  a  grant  by 
the  State,  and  that  the  rule  which  gives  commanding 
importance  to  the  survey  and  the  marks  made  upon  the 
ground  pursuant  thereto,  in  arriving  at  the  intention  of 
the  parties  as  to  the  identity  of  the  land  sold  and  pur- 
chased, in  case  of  an  apparent  conflict  between  the  writ- 
ten conveyance  and  such  actual  survey  and  marking,  ap- 
plies only  to  such  public  surveys  and  to  grants  by  the 
State,  and  not  to  deeds  between  private  persons.  Before 
entering  upon  a  consideration  of  the  point  it  is  due  that 
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we  should  quote  from  our  cases  the  rule  as  it  has  been 
heretofore  applied. 

In  Garner  and  Dixon  v.  Norri^  Lessee  it  is  said: 
**Will  the  grant  cover  an  original  survey,  though  not 
conformable  to  its  calls?  This  is,  of  course,  to  be  under- 
stood as  against  the  State  and  subsequent  claimants  to 
the  survey.  This  point  has  been  settled,  long  ago,  by  the 
case  of  Person  v.  Roiindtree,  which  is  considered  a  lead- 
ing casa  2  N.  C,  378,  note.  TJoundtree  entered  a  tract 
of  land  lying  on  Shoco  creek,  running  south,  then  east, 
then  north  to  the  creek,  then  up  the  creek  to  the  begin- 
ning. In  the  grant  the  courses  were  reversed,  beginning 
on  the  creek  at  a  tree,  and  running  north,  then  east,  etc., 
placing  the  land  on  the  opposite  side  of  the  creek  from 
that  on  which  it  was  really  surveyed,  so  that  the  grant 
did  not  cover  any  of  the  land  surveyed.  Boundtree  set- 
tled on  the  land,  which  was  afterwards  entered  by  Per- 
son, who  got  a  grant  and  brought  an  ejectment'  The 
case  was  several  times  argued,  and  at  last  determined, 
by  the  unanimous  opinion  of  the  court,  that  the  mistake 
of  the  surveyor  or  secretary  who  filled  up  the  grant 
should  not  prejudice  the  defendant^  but  that  he  was 
well  entitled  to  the  land  intended  to  be  granted,  notwith- 
standing the  calls  of  the  grant  may  not  cover  a  single 
foot  of  it.  Still,  in  contemplation  of  law.  It  shall  cover 
it,  and  protect  the  land  surveyed  to  the  party."  1  Yerg., 
62,  66,  67. 

To  the  same  effect,  Ifolen  v.  Wilson,  5  Sneed,  332,  337- 
339. 
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In  Dyer  v,  Yates,  it  is  said :  "There  is  an  admitted 
error  in  the  calls  of  the  grants  .  .  .  but  the  lines  had 
all  been  plainly  marked  at  the  time  of  the  original  sur- 
vey. .  .  .  The  error  in  the  grant  was  not  material, 
though  its  calls,  literally  pursued,  did  not  take  in  all  the 
land  covered  by  the  entry  and  appropriated  by  an  actual 
survey  and  marking  of  the  lines  and  corners;  yet  in  legal 
contemplation  it  did  cover  all  the  land  and  vest  the  gran- 
tee with  a  l^al  title  to  the  same  as  fully  as  if  the  calls 
had  exactly  conformed  to  the  entry  and  survey,  because 
upon  the  facts  stated  the  law  corrected  the  erroneous 
call,  and  supplied  the  proper  calls  without  any  correc- 
tion in  point  of  fact."  1  Cold.,  136, 139-140. 

It  has  been  held  that  the  rule  of  these  cases  applies 
equally  to  transactions  between  private  persons.  In 
Hale  V.  Darter  it  is  said :  "It  is  insisted  that  the  circuit 
judge  erred  in  charging  the  jury  ^that  if  the  owner  of 
one  or  more  adjoining  tracts  of  land  sell  a  portion  of  it 
and  make  a  survey  of  it,  and  a  deed  in  pursuance  of  that 
survey,  the  purchaser  is  entitled  to  the  land  actually 
surveyed,  provided  those  lines  and  corners  can  be  estab- 
lished and  identified  as  -having  been  actually  run  and 
made  at  the  time  of  the  sale,  and  that  course  and  dis- 
tance must  yield  to  what  is  proved  to  have  been  the  ac- 
tual survey.'  At  the  time  of  the  sale  to  Gillenwaters, 
Ilopkins  owned  a  large  lx>dy  of  land,  including  that  now 
in  dispute.  They  went  on  the  ground,  and  HojAins 
pointed  out  and  designated  the  land  which  Gillenwaters 
agreed  to  buy.     Afterwards  they  procured  a  surveyor, 
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ran  out  and  marked  the  lines  and  comers  of  the  tracts 
and  Hopkins  executed  a  deed  for  the  same  to  Gillen- 
waters.  The  party  making  the  sale  had  a  perfect  right 
to  make  what  corners  he  pleased  on  his  own  land,  and 
call  them  whatever  name  he  chose.  The  purchaser  can- 
not be  concluded  by  any  technical  rule  of  law  from  show- 
ing the  land  he  actually  bought  and  had  surveyed  to  him, 
although,  by  an  error  or  oversight  in  drawing  his  deed, 
there  may  be  some  conflict  between  the  courses  and  dis- 
tances called  for  and  those  actually  run  and  marked  at 
the  time  of  the  survey.  The  charge  of  the  circuit  judge 
upon  this  point  we  deem  to  be  in  substantial,  if  not  in 
literal,  conformity  to  tlje  repeated  adjudications  of  this 
court."    10  Humph.,  92,  93,  94. 

In  Mayse  v.  Laffertt/,  supra,  the  same  rule  was  applied 
to  a  survey  made  in  a  partition  proceeding  wherein  the 
lands  of  private  persons  were  divided.  And  in  Dyer  v. 
Yates  (last  paragraph  of  the  opinion)  the  rule  was  ap- 
plied alike  to  a  grant  of  the  State  and  a  deed  made  by  a 
private  person.    1  Cold.,  141. 

Moreover,  nearly  all  the  authorities  which  we  have 
cited  from  other  jurisdictions  involved  transactions  be- 
tween private  persons,  in  which  the  rule  was  applied. 
It  will  not  be  amiss  to  refer  to  and  quote  from--two  or 
three  of  these. 

In  Ogden  v.  Porterfield,  supra,  the  court,  after  refer- 
ring to  the  contentions  of  the  parties,  said:  "The  es- 
sence of  these  contentions  is  plainly  this:  On  the  one 
hand,  that  if  a  line  existed  on  the  ground  that  the  parties 
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agreed  to  and  bargained  by^  it  will  control  and  limit 
the  deed ;  and,  on  the  other,  that  the  deed  obliterates  and 
controls  the  line,  notwithstanding  it  was  acquiesced  in 
by  the  parties,  and  that  it  was  an  error  in  the  court  to 
submit  the  question  of  the  existence  of  the  line,  and  of 
the  knowledge  and  acquiescence  in  it  as  a  diyiding  line 
on  the  part  of  James  Porterfield  and  his  heirs.  The  po- 
sition of  the  defendants  below  is  not  tenable.  In  Bias- 
dell  V.  Bisaelly  6  Pa.,  258,  and  in  Dawson  v.  MUlSy  32 
Pa.,  306,  the  doctrine  that  a  conveyance,  made  subse- 
quently to  a  survey,  dividing  land  between  parties,  is 
referable  to  that  survey  and  limited  by  it,  was  fully 
held.  In  grants  by  the  commonwealth,  they  rarely,  if 
ever,  describe  the  exact  quantity  contained  in  the  official 
survey  on  the  warrant,  and  nobody  ever  pretended  that 
the  survey  was  to  be  either  enlarged  or  diminished  to 
accord  with  the  patent  The  survey  and  the  conveyance 
are  the  distinctive  and  operative  acts  in  the  transmis- 
sion of  real  property,  and,  where  they  differ  from  each 
other,  one  must  of  necessity  control  the  other,  if  each 
stands  unaided  by  extrinsic  explanation,  or  the  discrep- 
ancy could  never  be  adjusted.  In  such  an  exigency, 
courts  have  always  held  the  demarcation  of  the  boun- 
daries as  the  substantive  act  in  fixing  the  limits  of  the 
grant,  and  the  deed  as  evidence  of  them — ^the  former  the 
facUt^m,  and  the  latter  the  representative ;  and  hence  the 
rule  that  the  survey,  if  unimpeachable  for  fraud  or  mis- 
take, controls  the  deed,  where  there  is  a  discrepancy  as 
to  the  extent  of  the  grant"  34  Pa.,  195, 196. 
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In  Lodge  v.  Barnett,  supra,  it  is  said :  "On  this  point 
there  is  nothing  more  fixed  or  better  ascertained  than 
the  law  of  this  State.  The  courses  and  distances  in  a 
deed  always  give  way  to  the  boundaries  found  upon  the 
ground,  or  supplied  by  the  proof  of  their  former  exis- 
tence when  the  marks  or  monuments  are  gone.  So  the 
return  of  a  survey,  even  though  official,  must  give  way 
to  the  location  on  the  ground,  while  the  patent,  the  final 
grant  of  the  State,  nmy  be  corrected  by  the  return  of 
survey,  and,  if  it  also  diflPers,  both  may  be  rectified  by  the 
work  on  the  ground.  One  of  the  strongest  illustrations 
of  this  rule  is  to  be  found  in  the  instance  of  the  surveys 
of  the  donation  lands,  set  apart  for  the  soldiers  of  the 
Pennsylvania  line  in  the  Revolutionary  War.  The  law 
required  the  tract  to  be  identified  by  marking  the  num- 
ber of  it  upon  a  tree  within  and  nearest  to  the  north- 
western corner.  It  was  held  that  this  number  controlled 
all  the  remainder  of  the  description  in  the  patent,  so  as 
to  wrest  it  entirely  from  its  position  and  adjoiners,  as 
described  in  the  patent  and  general  draft.  Smith  v. 
Moore,  5  Rawle  (Pa.),  348;  Dinin  v.  Kalyea,  6  Watts,  & 
S.  (Pa.),  475.  Chief  Justice  Gibson,  in  the  former  case, 
stated  the  general  principle  thus :  'It  is  a  familiar  prin- 
ciple of  our  system,  and  one  in  reason  applicable  to  this 
species  of  title,  as  well  as  any  other,  that  it  is  the  work 
on  the  ground,  and  not  on  the  diagram  returned,  which 
constitutes  the  survey,  the  latter  being  but  evidence 
(and  by  no  means  conclusive)  of  the  former.    ...    It 
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is  conceded  that  the  patent  may  be  rectified  by  the  re- 
turn of  survey ;  and  why  not  the  return  of  survey  by  the 
lines  on  the  ground,  and  particularly  the  numbered  tree, 
which  is  the  foundation  of  the  whole?*  In  the  latter  case, 
Kennedy,  J.,  said :  ^That  the  original  lines  as  found 
marked  on  the  ground  must  govern,  in  deterxnining  the 
location  and  extent  of  the  survey,  is  a  well-established 
rule,  in  general  applicable  to  all  cases.'  .  .  .  We  know, 
in  point  of  fact,  that  the  marks  made  on  the  ground  at  the 
time  of  making  the  survey  are  the  original,  and  therefore 
the  best  evidence  of  what  is  done  in  making  it;  that 
everything  that  is  committed  to  paper  afterwards  in 
relation  to  it  intended  and  ought  to  be,  as  it  were,  a  copy 
of  what  was  done^  and  ought  to  appear  on  the  ground, 
in  the  doing  of  which  errors  may  be  committed,  which 
renders  it  less  to  be  relied  on  than  the  work  as  it  appears 
by  the  marks  made  on  the  ground."    46  Pa<,  484,  485. 

In  Bcurter  v.  Wilson,  supra,  it  is  said:  "The  main 
question  in  controversy  between  the  parties  is  whether 
the  dividing  line  between  their  lands  is  the  line  N,  M,  or 
the  line  E,  F,  G.  The  plaintiff  insists  that  the  true  line 
between  them  is  E,  F,  G,  because  that  was  the  line  ac- 
tually  run  when  the  land  was  divided,  and  the  defendant 
contends  that  N,  M,  must  be  taken  to  be  the  line,  be- 
cause the  call  from  H,  as  claimed  by  the  plaintiff,  is 
with  the  run  of  the  creek,  twenty-six  •  chains,  and,  the 
creek  being  a  natural  boundary,  the  line  must  follow  its 
course  and  terminate  at  the  end  of  the  distance.  As  a 
general  rule  the  position  contended  for  ly  the  defendant 
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is  correct.  It  has  been  so  held  by  several  decisions  in 
this  State,  notably  in  Harts  field  v.  Westhrookj  2  N.  C, 
258 ;  Sandifer  v.  Foster,  2  N.  C,  237 ;  McPhoul,  v.  Gil- 
christ, 29  N.  C,  169.  But  this  is  not  an  inflexible  rule. 
It  has  its  exceptions.  For  instance,  when  there  has 
been  a  practical  location  of  the  land,  as  when  it  can  be 
proved  that  there  was  a  line  actually  run  and  marked, 
and  a  comer  made,  such  a  boundary  will  be  upheld,  not- 
withstanding  a  mistaken  description  in  the  deed.  Cher- 
ry  V.  made,  7  N.  C,  82."    95  N.  C,  143. 

The  facts  contained  in  the  statement  which  concern 
the  recognition  which  the  Monroe  heirs  gave  the  location 
claimed  by  the  complainants,  even  if  not  available  by 
way  of  estoppel,  a  question  which  we  do  not  consider 
here,  are  useful  as  indicating,  in  connection  with  com- 
plainants',  or  Peter  Staub 's,  immediate  and  long-con- 
tinued possession,  a  concurrent  construction  by  the  par- 
ties of  the  deed,  in  respect  of  the  land  intended  to  be 
conveyed  by  it;  an  important  consideration  in  cases  of 
the  kind  we  have  before  us.  Kingsland  v.  N.  Y,,  45  Hun 
(N.  Y.),  198;  Monfort  v.  Stevens,  68  Mich.,  61,  35  N. 
W.,  827 ;  Raymond  v.  Nash.,  57  Conn.,  447,  18  Atl.,  714 ; 
Reed  v.  Proprietors  of  Locks  and  Canals,  8  How.  (U. 
S.),  287,  290,  291,  12  L.  Ed.,  1077;  Atkinson's  Lessee  v. 
Cummin gs,  9  How.  (U.  S.),  484,  487,  13  L.  Ed.,  223;^ 
Steinhach  v.  Stewart,  11  Wall.  (U.  S.),  567,  20  L.  Ed., 
56;  James  Irwin  v.  United  States,  16  How.  (U.  S.),  522, 
14  L.  Ed.,  1038. 

In  Reed  v.  Proprietors  of  Locks  and  Canals,  it  is  said : 
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"It  cannot  be  doubted  that,  where  a  deed  is  indefinite, 
uncertain,  or  ambiguous  in  the  description  of  the  boun- 
daries of  the  land  conveyed,  the  construction  given  by 
the  parties  themselves,  as  shown  by  their  acts  and  ad- 
missions, is  deemed  to  be  the  true  one,  unless  the  con- 
trary be  clearly  shown.  The  diflSculty  in  the  application 
of  the  descriptive  portions  of  a  deed  to  external  objects 
usually  arises  from  what  is  called  a  latent  ambiguity,' 
which  has  its  origin  in  parol  testimony,  and  must  nec- 
essarily be  solved  in  the  same  way.  It  therefore  becomes 
a  question  to  be  decided  by  a  jury  Avhat  were  the  inten- 
tions of  the  parties  to  the  deed.  From  this  view  of  the 
case,  as  exhibited  by  the  record,  it  clearly  appears  that 
the  question  whether  the  demanded  premises  were  in- 
cluded within  the  limits  of  the  mortgage,  or  intended 
so  to  be,  were  submitted  by  the  parties  and  by  the  nature 
of  the  case  to  the  jury,  and  that,  in  order  to  arrive  at  a 
correct  decision  of  the  issue,  the  jury  should  be  instruc- 

r 

ted  to  Aveigh  the  testimony  as  to  the  ^monuments,  length 
of  lines  and  quantities,  actual  occupation,  etc.,  and 
decide  according  to  the  weight  of  the  evidence.  And 
such  is  the  meaning,  and  no  more,  of  the  language  of  the 
court  now  under  consideration.  We  can  perceive  no 
error  in  it"    8  How.  (U.  S.),  290,  291. 

In  Atkinson's  Lessee  v.  Cmnmings,  it  is  said:  "The 
general  rule  is  well  stated  by  Tindall,  C.  J.,  in  the  case 
of  Miller  v.  Trarers,  8  Bing.,  244,  that  in  all  cases  where 
a  diflRculty  arises  in  applying  the  words  of  a  will  or  deed 
to  the  subject-matter  of  the  devise  or  grant,  the  diffi- 
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culty  or  ambiguity  which  is  introduced  by  the  admission 
of  extrinsic  evidence  may  be  rebutted  or  removed  by  the 
production  of  further  evidence  upon  the  same  subject, 
calcuhited  to  explain  what  was  the  estate  or  subject-mat- 
ter really  intended  to  be  granted  or  devised."  9  How. 
(U.  S.),  486. 

In  Carazos  v.  Trevino,  6  Wall.  (U.  S.),  773,  785,  18 
L.  Ed.,  813,  it  is  said :  "The  instruction  given  as  to  the 
acquiescence  of  the  parties  in  respect  to  the  line  run  for  a 
long  period  was  correct.  The  practical  interpretation 
which  the  parties,  by  their  conduct,  have  given  to  a  vrnt- 
ten  instrument  in  case  like  this,  is  always  admitted,  and 
is  entitled  to  weight.  There  is  no  better  test  of  the  in- 
tention of  the  instrument.  None  are  less  likelv  to  be 
mistaken.  There  is  no  danger  of  too  large  an  admission. 
Safer  testimony  can  hardly  be  presented  in  relation  to 
any  transaction  occurring  in  human  affairs." 

In  the  same  case  the  court  also  said :  "In  construing 
this  grant,  the  attendant  and  surrounding  circumstances 
at  the  time  it  ^yas  made  are  competent  evidence  for  the 
purpose  of  placing  the  court  in  the  same  situatioli,  and 
giving  it  the  same  advantages,  for  construing  the  jmper 
which  were  possessed  by  the  actors  themselves.  The  ob- 
ject and  effect  of  such  evidence  are  not  to  contradict  or 
varv  the  terms  of  the  instrument,  but  to  enable  the  court 
to  arrive  at  the  proper  conclusion  as  to  its  meaning,  and 
the  understanding  and  int(*ntion  of  the  parties."  Cava- 
zos  V.  Trevino^  6  Wall.  (U.  S.),  784. 

And  this  is  but  an  application  of  the  general  doctrine 
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that  "courts,  in  the  construction  of  contracts,  look  to 
the  language  employed,  the  subject-matter,  and  the  sur- 
rounding circumstances.  They  are  never  shut  out  from 
the  same  light  which  the  parties  enjoyed  when  the  con- 
tract was  executed,  and  in  that  view  they  are  entitled  to 
place  themselves  in  the  same  situation  as  the  parties  who 
made  the  contract,  so  as  to  view  the  circumstances  as 
they  viewed  thein,  and  so  as  to  judge  of  the  meaning  of 
the  words  and  of  the  correct  application  of  the  language 
to  the  things  described/'  Ndsh  y.  Tovme,  5  Wall.  (U. 
S.),699, 18L.  Ed.,  527. 

So,  at  last,  the  true  purpose  of  the  evidence  upon  the 
subject  of  recognition  of  the  location  by  the  Monroe 
heirs,  and  by  the  complainant  and  her  predecessor  in 
title,  Peter  Staub,  as  well  as  of  the  other  evidence  con- 
cerning the  existence  and  use  of  the  maps  in  the  survey 
made  at  the  time,  fixing  the  place  of  the  Brown  entry  on 
the  ground,  as  its  location  was  then  understood,  and  of 
the  marks  made  upoi^  the  ground  at  the  time,  was  to 
place  the  court  in  the  position  of  the  parties  to  the  deed, 
and  to  enable  it  to  see  the  contemi>oraneou8  facts  as  they 
saw  them,  and  to  understand  the  terms  of  description 
used  in  the  deed  as  they  understood  them,  as  well  as 
and  thereby  to  ascertain  the  land  which  in  l^al  contem- 
plation the  deed  covered ;  the  law,  as  said  in  Dyer  v. 
Yates,  supra,  correcting  the  apparent  error  in  the  refer- 
ence to  the  Brown  entry  considered  as  of  the  presently 
ascertained  location  of  that  entry,  so  as  to  conform  that 
reference  to  the  location  as  understood  when  the  survey 
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and  deed  were  made,  the  law  supplying  the  proper  call 
"without  any  correction  in  point  of  fact." 

Defendants  insist  that  the  doctrine  supported  by  the 
cases  above  referred  to  concerning  the  rank  accorded  to 
marks  made  upon  the  ground  in  ascertaining  the  land 
actually  intended  to  be  conveyed,  and  really  passing  un- 
der the  deed,  in  case  of  an  apparent  conflict  between  the 
latter  and  these  marks,  is  contrary  to  the  policy  of  the 
registration  laws,  may  infringe  the  rights  of  innocent 
purchaser,  and  is,  in  effect^  a  means  of  accomplishing 
in  an  action  at  law,  by  oral  evidence,  a  result  that  can  be 
rightfully  attained  only  under  a  bill  in  equity  to  reform 
the  deed.  To  this  we  answer  that  the  r^istration  laws 
are  not  involved  in  the  present  controversy,  nor  are  the 
rights  of  an  innocent  purchaser,  since  Staub  was  in  pos- 
session when  the  Thomas  Coal  Company  bought  the 
land,  and  the  statement  of  facts  shows  there  were  other 
facts  sufficient  to  put  the  defendant  on  notice.  Banks  v. 
Ammon,  27  Pa.,  172, 175;  Macon  v.  Sheppard,  2  Humph., 
335,  338,  339 ;  Davis  v.  Cross,  14  Lea,  637,  642,  52  Am. 
Rep.,  177.  Nor  is  it  material,  if  it  be  true,  that  the  same 
result  is  reached  as  if  a  bill  in  equity  had  been  filed  to 
correct  the  deed,  since  the  rule  applied  is  an  old  one,  in 
effect  a  rule  of  property,  long  recognized  and  supported 
by  indubitable  and  multitudinous  precedents. 

It  is  next  insisted  that  the  rule  is  in  the  teeth  of  the 
statute  of  frauds ;  but  this  objection  is  likewise  not  well 
taken,  as  is  manifest  from  the  basis  on  which  it  rests,  as 
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displayed  in  the  foregoing  discussion,  and  the  illustra- 
tions of  it  shown  in  the  cases  cited. 

Defendants  insist  that  they  are  at  least  entitled  to  the 
Parmley  tract  of  1,000  acres  included  within  the  5,900 
acres  sued  for,  because  they  traced  their  title  thereto 
back  to  the  Bradshaw  grant ;  but  this  is  immaterial,  be- 
cause the  latter  grant  is  inferior  to  the  Barrell  grant, 
under  which  the  complainants  claim. 

Tlie  foregoing  disposes  of  all  of  the  matters  in  con- 
troversy, with  the  result  that  we  find  no  error  in  the  de- 
cree  of  the  court  of  chancery  appeals;  and  it  must  be 
affirmed. 
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American  Book  Company  t>.  P.  A.  Shelton,  Clerk  of 

County  Court. 

(NarShtnlle.    December  Term,  1906.) 

1.  TAXATION.  Foreign  corporation  fumishingr  school  books 
under  contract  with  the  State  is  not  a  public  and  governmental 
agency  exempt  from  taxation  on  its  business  and  property 
here. 

A  corporation  of  a  sister  State  engaged  in  the  publication  of 
schoolbooks,  and  under  contract  with  this  State  to  furnish  cer- 
tain schoolbooks  for  use  in  its  public  schools  as  provided  by 
statute  (Acts  1899,  ch.  205),  selling  and  distributing  the  books 
by  and  through  agencies  and  depositories  established  here,  is 
not  a  public  agency  of  the  State,  endowed  with  governmental 
or  public  functions,  to  effect  and  carry  out  the  State's  public 
policy  with  reference  to  its  schools,  and  is,  therefore,  not 
exempt  from  taxation  under  a  statute  (Acts  1903,  ch.  258,  sec. 
2),  exempting  all  property  of  the  State,  counties,  and  cities, 
used  exclusively  for  public  purposes.    (Post,  pp.  746-765.) 

Acts  cited  and  construed:     1889,  ch.  205;  1903,  ch.  258,  sec.  2. 

Cases  cited  and  approved:  Wilson  v.  Gaines,  9  Baxt,  551;  Rail- 
road v.  Hodges,  7  Lea,  665;  Memphis  v.  Bank  and  Insurance 
Co.,  91  Tenn.,  546;  Memphis  v.  Insurance  Co.,  91  Tenn.,  566; 
Turnpike  Cases,  92  Tenn.,  369;  State  v.  Bank,  95  Tenn.,  221; 
Bank  v.  Memphis,  116  Tenn.,  641;  Insurance  Co.  v.  State  of 
Tennessee,  161  U.  S.,  174;  Bank  v.  Smith,  7  Ohio  St.,  42. 

Cases  cited  and  distinguished:  Nashville  v.  Bank,  1  Swan,  269; 
Nashville  v.  Smith,  86  Tenn.,  213;  Smith  v.  Nashville,  88  Tenn., 
464;  Dispensary  v.  Thornton,  106  Ga.,  106;  Sheffield  v.  Dis- 
pensary, 111  Ga.,  1. 

2.  SAME.  Same.  Such  corporation  is  subject  to  taxation  as  a 
merchant  on  books  kept  here  for  sale. 

Such  corporation  doing  business  as  stated  in  the  foregoing  head- 
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note  is  a  "merchant"  doing  business  within  the  State  as  de- 
fined by  statute  (Acts  1903,  eh.  258,  sec.  27),  and  is,  there- 
fore, liable  to  an  ad  valorem  tax  on  the  average  value  of  its 
capital  invested  in  the  stock  of  merchandise  kept  on  hand  for 
sale  within  the  State,  and  also  to  a  privilege  tax  of  fifteen 
cents  on  each  one  hundred  dollars'  worth  of  taxable  property  as 
provided  by  statute  (Acts  1903,  ch.  257,  sec.  3).  (^P08t,  pp. 
765-771.) 

^  Acts  cited  and  construed:  1889,  ch.  205;  1901,  ch.  128,  sec.  3; 
1901,  ch.  174,  sec.  27;  1903,  ch.  257,  sec.  3;  1903,  ch.  258,  sec. 
27. 

Gases  cited  and  approved:  Jenkins  v.  Ewln,  8  Heisk.,  456;  Kelly 
V.  Dwyer,  7  Lea,  183;  Steel  &  Wire  Co.  v.  Speed,  110  Tenn., 
524. 


FROM  DAVIDSON. 


Appeal  from  the  Chancery  Court  of  Davidson  County. 
— John  Allison,  Chancellor. 

John  J.  Vbrtrees,  for  complainant 

Attorney-General  Cates,  E.  E.  Barthbll  and  L.  A. 
LiGON,  for  defendant 


Mr.  Justice  McAlister  delivered  the  opinion  of  the 
Court. 

Complainant  filed  this  bill  to  recover  the  sum  .of 
f  82.21,  State  and  county  taxes,  which  it  paid  to  the  clerk 
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of  the  county  court  of  Davidson  county  under  protest. 

The  theory  of  the  bill  is  that  the  taxes  were  illegally 
assessed  and  complainant  was  not  liable  as  matter  of 
law  for  their  payment.  The  chancellor  decreed  in  favor 
of  complainant.  Defendant  appealed,  and  has  assigned 
errors.  The  case  is  before  this  court  on  a  stipulation  of 
agreed  facts. 

The  American  Book  Company  is  a  corporation  organ- 
ized and  existing  under  the  laws  of  the  State  of  New 
Jersey,  with  power  to  manufacture  and  deal  in  books 
of  all  kinds.  In  1899  it  made  and  entered  into  a  con- 
tract with  the  State  of  Tennessee  under  chapter  205,  p. 
423,  of  the  Acts  of  1899,  for  the  supply  of  certain  school- 
books,  pursuant  to  the  t^rms  of  that  act,  to  the  school 
children  of  the  State.  This  contract  expired  in  Septem- 
ber, 1904,  and  thereupon  the  book  company  entered  into 
another  contract  with  the  State  of  Tennessee  by  which 
the  provisions  of  the  former  contract  were  renewed  and 
enlarged  for  another  term  of  five  years  beginning  Sep- 
tember 1, 1904,  and  being  now  in  force. 

It  is  then  stipulated  as  follows: 

"(1)  Pursuant  thereto  and  in  accordance  therewith, 
the  American  Book  Company  established  a  depository 
m  the  State  of  Tennessee  at  Nashville,  in  Davidson  coun- 
ty, in  that  State.  It  made  the  Marshall  &  Bruce  Com- 
pany its  depository,  a^  above  stated,  and  by  written  con- 
tract with  said  company,  entered  into  on  the  15th  day 
of  August,  1904,  it  agreed  not  to  supply  said  books  to 
any  other  dealer  in  any  of  certain  counties  in  Middle 
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Tennessee  which  were  enumerated.  It  further  obligated 
itself  to  ship  to  said  Marshall  &  Bruce,  during  the  first 
year  of  said  State  contract,  supplies  of  said  books  su;ffi- 
cient  to  meet  such  demands  therefor  in  said  counties  as 
shall  be  reported  to  it  by  said  Marshall  &  Bruce  upon  a 
consignment  account  upon  the  following  terms  and  con- 
ditions as  to  prices  and  payments,  which  were  then  spec- 
ified. 

"(2)  The  said  Marshall  &  Bruce,  in  consideration 
thereof,  agreed,  first,  to  establish  and  maintain  in  each 
of  said  counties  not  less  than  one  nor  more  than  four 
agencies,  as  may  be  required  from  time  to  time  by  the 
schoolbook  commission  under  said  act  for  the  sale  and 
distribution  of  said  books,  and  to  see  to  it  that  said  Mar- 
shall &  Bruce  and  all  such  agencies  complied  with  all 
the  provisions  of  said  act  and  of  said  State  contract,  etc. 

"(3)  To  order  from  said  American  Book  Company 
and  keep  in  the  depositories  at  Nashville  and  in  said 
agencies  a  stock  of  said  books  suflBicient  to  supply  all 
demands,  and  to  sell  said  books  to  the  pupils  and 
patrons  of  the  public  schools  at  the  retail  prices  printed 
thereon  and  no  other,  and  at  the  exchange  price  herein 
stated  to  those  pupils  who  give  in  exchange  correspond- 
ing old  books  of  same  kind  and  grade  as  in  actual  use  in 
the  schools  during  the  exchange  period  established  by 
said  act  and  said  contract  and  this  contract,  but  no  ex- 
change shall  be  made  after  the  expiration  of  said  ex- 
change. 

"  ( 4 )     To  sell  only  new  and  no  second-hand  copies  of 
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said  text-books,  and  only  for  the  purpose  of  said  Tennes- 
see contract,  and  not  to  sell  any  of  them  to  any  persons 
outside  of  said  counties,  or  of  said  State,  or  to  any  one 
who,  it  has  reason  to  believe,  buys  to  so  sell. 

"Tt  was  further  ajj^reed  between  the  parties,  first,  that 
all  books  placed  with  the  said  party  of  the  second  part 
at  any  time  during  this  contract,  or  under  its  terms,  shall 
at  all  times  be  on  consignment,  the  title  thereto  shall  re- 
main in  said  first  party,  and  that  said  lx)oks,  until  sold 
under  tlie  provisions  hereof,  shall  be  subject  to  the  order 
of  the  American  Book  Company. 

"(5)  Upon  the  execution  of  said  contract,  and  after 
the  said  contract  with  the  State  went  into  effect,  the  book 
company  began  to  and  did  deliver  and  supply  the  Mar- 
shall &  Bruce  Company  with  the  said  books  in  said  con- 
tract mentioned  and  from  time  to  time  needed,  and  dur- 
ing this  time  has  kept  a  greater  or  less  number  of  the 
books  on  hand  with  the  said  Marshall  &  Bruce  Company 
as  its  depository.  It  has  not,  during  any  of  said  years, 
kept  with  them,  or  at  any  other  depository,  or  at  any 
other  branch  place  of  business  in  the  State  of  Tennessee, 
any  other  books  than  those  called  for  by  its  contract  Avith 
the  State  of  Tennessee,  nor  has  it  kept  them  at  any 
other  place  than  with  its  depository.  Neither  has  the 
book  company  placed  with  or  delivered  to  or  kept  at 
the  Marshall  &  Bruce  Company  any  other  books  than 
books  of  the  character  alx)ve  mentioned. 

"(6)  The  Marshall  &  Bruce  Company  upon  its  part 
has  designated  certain  agencies  in  the  counties  named 
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in  the  contract  with  them  for  the  distribution  of  said 
books,  said  agents  or  agencies  in  all  cases  being  mer- 
chants at  such  places  doing  business  for  themselves  as 
merchants  where  located,  excepting  that  its  business  for 
the  counties  of  Smith,  Putnam,  Cumberland,  Fentress, 
Overton,  Clay,  and  White,  is  handled  by  an  agent  through 
a  subdepository  at  Cookville,  which  agent  or  subdeposi- 
tory  is  not  a  merchant  and  does  not  pay  taxes  or  license." 

The  theory  of  the  revenue  agent  is  that  the  American 
Book  Company  is  doing  business  in  the  State  of  Tennes- 
see as  a  merchant,  within  the  definition  of  that  term 
found  in  section  27,  c.  174,  p.  329,  Acts  of  1901,  and 
chapter  258,  p.  655,  Acts  of  1903,  as  follows : 

"Section  27.  That  merchants  shall  pay  an  ad  valorem 
tax  upon  the  capital  invested  in  their  business  equal  to 
that  levied  on  taxable  property.  The  term  'merchant'  as 
used  in  this  act,  includes  all  persons,  common  partner- 
ships, or  corporations  engaged  in  trading  or  dealing  in 
any  kind  x)f  goods,  wares  and  merchandise,  either  on 
land  or  in  steamboats,  wharf  lK>ats  or  other  craft  sta- 
tioned or  plying  in  the  waters  of  this  State  and  confec- 
tioners,  whether  such  goods,  wares  or  merchandise  be 
kept  on  hand  for  sale,  or  the  same  be  purchased  and 
delivered  for  profit  as  ordered." 

Counsel  also  relies  on  the  case  of  American  Steel  d 
Wire  Co.  v.  Speed,  110  Tenn.,  524,  75  S.  W.,  1037,  100 
Am.  St.  Rep.,  814,  w^herein  this  court,  in  applying  this 
statutory  definition  of  a  merchant,  held  that  ^'a  manufac- 
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turing  corporation  of  another  State,  selling  and  dis- 
tributing its  manufactured  products  from  warehouses 
here  through  its  agent,  is  a  merchant,  and  taxable  as 
such  under  our  statute." 

A  very  able  argument  has  been  submitted  on  behalf 
of  the  American  Book  Company  to  show  that  the  said 
coisrpanj  is  not  doing  business  as  a  merchant  in  the  State 
of  Tennessee;  and,  while  conceding  that  the  l^islature 
might  tax  its  business,  it  is  earnestly  insisted  therie  is  no 
authority  in  our  statute  law  for  the  assessment  and  col- 
lection of  such  a  tax. 

It  is  said  that  the  American  Book  Company  is  not 
doing  business  in  Tennessee  in  any  way  whatever,  unless 
the  keeping  of  books  at  its  depositories  in  accordance 
with  the  requirements  of  the  schoolbook  law  is  doing 
business  in  Tennessee  within  the  meaning  of  the  revenue 
laws  of  the  State.  Liability  for  these  taxes  is  denied  on 
two  grounds : 

First.  "In  the  matter  of  supplying  these  books  the 
American  Book  Company  bears  the  relation  to  the  State 
of  a  public  agency  established  to  effect  and  carry  out  the 
public  policy  of  the  State  with  reference  to  its  schools, 
and  the  revenue  laws  impose  no  tax  upon  such  instru- 
mentalities or  agencies  as  the  American  Book  Company 
has  the  form  of  in  its  relation  to  the  State  under  the 
statute  and  its  contract." 

Second.  "The  book  company  has  not  been  doing  bus- 
iness in  Tennessee  within  the  meaning  of  the  revenue 
law.    It  has  merely  been  performing  and  complying  with 
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its  contract  with  the  State,  made  pursuant  to  a  public 
statute." 

In  support  of  the  first  proposition,  it  is  said  by  emi- 
nent counsel  on  the  brief  as  follows : 

^^The  constitution  of  Tennessee,  declares  that  it  shall 
be  the  duty  of  the  legislature  to  cherish  literature  and 
science,  and  it  has  established  a  perpetual  fund  for  the 
use  of  the  common  schools  of  the  State.  It  recognizes 
the  principle  that  the  schools  in  which  are  trained  the 
children  who  are  to  be  the  men  of  the  future,  and  the 
rulers  of  the  commonwealth,  are  matters  of  State  juris- 
diction. Books  are  peculiar  to  schools,  and  schools  are 
the  property  of  the  State.  Leeper  v.  State,  103  Tenn., 
536,  53  S.  W.,  902,  48  L.  R.  A.,  167.  The  State  has  the 
power  either  to  publish  the  books  to  be  used  in  the  public 
schools,  itself,  and  sell  them  to  the  children,  or  patrons, 
or  it  may  authorize  others  to  furnish  them ;  and  it  may 
prescribe  the  terms  on  which  this  shall  be  done.  For  the 
legislature  to  provide  that  by  means  of  a  contrax*t  a  par- 
ticular person  shall  have  the  right,  upon  prescribed  con- 
ditions, to  furnish  books  for  use  in  public  schools,  is  but 
an  exercise  of  the  police  power  of  the  State.  Lccper  v. 
State,  supra. 

"Conse(|uently,  when  Tennessee,  through  its  legisla- 
ture, provided  that  the  schoolbooks  for  the  use  of  the 
children  of  the  public  schools  should  be  furnished  by 
persons  under  rules  and  regulations  prescribed  by  law, 
it  exercised  its  police  power  with  respect  to  the  public 
schools,  the  property  of  the  State.    In  authorizing  and 
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permitting  others  to  furnish  the  books  under  statute- 
prescribed  regnilations  and  the  control  of  its  own  book 
commission,  the  State  merely  employed  these  persons  as 
instruments  to  do  that  which  it  was  under  obligation 
to  do  in  some  form  itself.  By  virtue  of  the  prescribed 
statutory  contract,  the  persons  furnishing  schoolbooks 

■ 

for  the  public  schools  are  placed  in  the  relation  of  pub- 
lic agency  to  the  State.  All  this  was  done  by  the  legisla- 
ture, not  merely  to  obtain  school  books,  for  the  world  is 
full  of  publishers  anxious  to  furnish  them,  but  prin- 
cipally in  order  to  secure  books  of  proper  character  at 
the  lowest  price  possible.    .    .    . 

"Under  the  circumstances,  a  tax  upon  the  book  con- 
cerns that  have  contracted  to  furnish  schoolbooks,  for 
furnishing  them,  is  obviously  a  tax  upon  an  agency  or 
instrumentality  of  the  State  itself,  and,  of  course,  in- 
creases the  price  of  the.  books,  and  therefore  defeats  the 
principal  object  of  the  law,  to  the  extent  of  the  amount 
of  the  tax.^' 

Counsel,  in  concluding  the  statement  of  his  position 
on  this  branch  of  the  case,  says: 

"In  complying  with  this  statutory  contract,  the  book 
company  is  not  liable  to  taxation,  because  no  other 
agency  or  person  standing  in  the  relation  of  agency  is  at 
present  taxed  by  the  laws  of  Tennessee.  We  do  not  in- 
sist that  such  a  tax  could  not  be  imposed.  Our  insist- 
ence is  merely  that  no  such  tax  has  been  imposed.^^ 

In  view  of  this  insistence  on  the  part  of  learned  coun- 
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sely  it  is  important  to  understand  at  the  threshold  of 
this  investigation  the  status  of  the  book  company  and  its 
precise  relation  to  the  State  of  Tennessee  under  its  con- 
tract. 

The  State  of  Tennessee,  through  its  legislature,  hav- 
ing determined  that  a  uniform  text-book  system  for  the 
use  of  the  scholastic  population  of  the  State  would  be 
conducive  to  the  ends  of  public  education,  on  April  4, 
1899,  enacted  (Acts  1899,  p.  423,  c.  205)  a  statute  con- 
taining, among  other  provisions,  the  following : 

"Section  1.  That  the  governor  and  state  superintend- 
ent of  public  instruction,  together  with  three  members 
of  the  State  board  of  education  to  be  named  by  the  gov- 
ernor, shall  be  and  are  hereby  constituted  a  State  text- 
hook  commission,  whose  duty  it  is  to  select  and  adopt 
a  uniform  series  or  system  of  text-books  for  use  in  the 
primary  and  secondary  schools  in^the  State  of  Tennessee, 
and  for  use  in  the  incorporated  cities  or  towns  in  the 
high  grade  common  schools.  Said  commission  is  hereby 
authorii^ed,  empowered,  and  directed  to  select  and  adopt 
a  uniform  system  or  series  of  text-books  for  use  in  the 
public  schools  in  this  State,  as  above  indicated,  and  when 
so  selected  and  adoptedy  the  text-books  shall  be  used  for 
a  period  of  five  years,  in  all  the  public  schools  of  this 
State,  and  it  shall  not  be  lawful  for  any  school  officer, 
director  or  teacher,  to  use  any  other  books  upon  the  same 
branches  other  than  those  adopted  by  said  State  text- 
book commission.     .     .     . 

"Sec.  2.    That  said  text-book  commission  shall,  im- 
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mediately  after  the  passage  of  this  act,  meet  and  organ- 
ize, the  governor  being  ex  officio  president  of  the  commis- 
sion, and  the  commission  shall  elect  its  secretary.  As 
soon  as  practicable,  not  later  than  thirty  days  after  its 
organization,  the  commission  shall  advertise  in  such 
manner  and  for  such  length  of  time  and  at  such  places 
as  may  be  deemed  advisable,  that  at  a  time  and  place 
fixed  definitely  in  said  advertisement,  sealed  bids  or 
proposals  will  be  received  from  the  publishers  of  school 
text-books  for  furnishing  books  to  the  public  schools  in 
the  State  of  Tennessee,  through  agencies  established  by 
said  publishers  in  the  several  counties  in  the  State  as 
may  be  provided  for  in  such  r^n^lations  as  said  com- 
mission may  adopt  and  prescribe.  The  bids  or  proposals 
to  be  for  furnishing  the  books  for  a  period  of  five  years 
and  no  longer,  and  that  no  bid  for  a  longer  period  would 
be  considered.^' 

Section  6  of  this  act,  among  other  provisions,  con- 
tained the  following: 

"And  it  is  further  expressly  provided  that  any  person, 

firm  or  corporation  now  doing  business  or  proposing  to 

do  business  in  the  State  of  Tennessee  shall  have  the  right 

to  bid  for  the  contract  to  be  awarded  herein  in  the  man- 

.  ner  as  follows,"  etc. 

"Sec.  8.  The  party  or  parties  with  whom  the  contract 
shall  be  made  shall  establish  and  maintain  in  some  one 
city  in  each  of  the  three  grand  divisions  of  the  State, 
a  depository  to  be  designated  by  the  commission  where 
a  stock  or  supply  of  the  bocAs  sufficient  to  meet  all  de- 
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mands  shall  be  kept.  There  shall  also  be  maintained  in 
each  county  of  the  State,  provided  the  commission  shall 
deem  it  advisable,  and  shall  demand,  not  less  than  one 
nor  more  than  four  agencies  for  the  distribution  of  the 
books  to  the  patrons,  or  the  contractor  shall  be  permit- 
ted to  make  arrangements  with  merchants  or  others  for 
the  handling  and  distribution  of  the  books." 
Section  15  of  the  same  act  provides  as  follows : 
"Any  dealer,  clerk  or  agents,  who  shall  sell  any  book 
for  a  greater  sum  than  the  contract  price  shall  be  guilty 
of  a  misdemeanor,  and  upon  conviction  shall  be  pun- 
ished as  provided  in  section  13  of  this  act." 

In  pursuance  of  the  provisions  of  this  act,  the  Ameri- 
can Book  Company  in  1899  made  a  contract  with  the 
State  by  which  it  agreed  to  furnish  said  books  for  the 
term  of  five  years,  which  books,  under  the  provisions  of 
said  act,  were  required  to  be  used  in  all  the  public 
schools  of  the  State.  In  1904,  that  contract  expired, 
and  on  July  21  of  that  year,  another  contract  was 
entered  into  for  a  term  of  five  years  awarding  to  the 
American  Book  Company  the  exclusive  right  to  furnish 
said  schoolbooks.  Under  said  contract,  the  American 
Book  Company  appointed  Marshall  &  Bruce  its  general 
depository  at  Nashville,  in  said  State,  for  the  distribu- 
tion of  text-books  under  said  act  and  contract  through- 
out certain  counties  in  Tennessee,  therein  enumerated, 
being  thirty  in  number.  The  American  Book  Company 
thereby  obligated  itself  not  to  supply  said  books  to  any 
other  dealer  in  any  of  said  counties. 


9  Gates]         DECEMBER  TERM,  1906.  757 

Book  Co.  y.  Shelton. 

Article  2  of  the  contract  provides : 

"That  said  first  parly  [the  book  company]  hereby 
agrees  to  ship  to  the  second  party  at  Nashville  [Marshall 
&  Bruce],  freight  to  Nashville  paid,  during  the  five  years 
of  said  State  contract,  supplies  of  said  books  sufficient 
to  meet  such  demands  therefor  in  said  counties  as  shall 
be  reported  to  it  by  the  second  party,  upon  a  consign- 
ment account^  upon  the  following  terms  and  conditions 
as  to  prices  and  payments." 

Item  1  of  article  3  of  the  contract  requires  Marshall 
&  Bruce  ''to  establish  and  maintain  in  each  of  said  coun- 
ties not  less  than  one  nor  more  than  four  agencies  as 
may  be  required  from  time  to  time  by  the  schoolbook 
commission  under  said  act  for  the  sale  and  distribution 
of  said  books.'* 

Item  2  of  article  3  of  the  contract  requires  Marshall  & 
Bruce  "fb  order  from  said  first  party  from  time  to  time, 
and  keep  in  the  depository  at  Nashville  and  in  said 
agencies,  a  stock  of  said  books  sufficient  to  supply  all 
demands,  and  to  sell  said  books  to  the  pupils  and  patrons 
of  the  said  public  schools  at  the  retail  prices  printed 
thereon.*' 

Item  3  of  article  3  binds  Marshall  &  Bruce  Company 
"to  sell  only  new  and  no  second-hand  copies  of  said  text- 
books, and  only  for  the  purpose  of  said  Tennessee  con- 
tract, and  not  to  sell  any  of  them  to  any  persons  outside 
of  said  counties  or  of  said  State,  or  to  any  one  who,  it 
has  reason^to  believe,  buys  to  so  sell. 

Item  4  of  article  3  of  the  contract  required  Marshall 
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&  Bruce  Company  "to  protect  said  consigned  books  by 
good  and  sufficient  insurance  against  loss  by  fire  and 
water,  loss,  if  any,  payable  to  said  first  party  [American 
Book  Company] ,  and  to  protect  said  stock  against  dam- 
age or  injury  of  any  kind  during  the  consignment  period, 
and  to  pay  the  first  party  for  any  damage  of  any  kind  to 
said  books  occurring  while  within  its  possession,  or  that 
of  its  agencies  or  agents,  or  in  transit  to  said  agencies  or 
agents." 

Item  5  binds  Marshall  &  Bruce  Company  to  furnish  a 
bond  for  the  faithful  i)erformance  of  the  contract.  The 
contract  contains  this  further  provision : 

"The  parties  hereto  further  agree  that  all  hocks  placed 
with  the  second  party  at  any  time  during  this  contract 
or  under  its  terms  shall  at  all  times  be  on  consignment, 
the  title  thereto  shall  remain  in  said  first  party  and 
that  said  books,  until  sold  under  the  provisions  hereof, 
shall  be  subject  to  the  order  of  the  first  party.** 

In  obedience  to  the  terms  of  this  contract  the  Marshall 
&  Bruce  Company  established  two  hundred  and  forty 
agencies  for  the  sale  of  these  text-books  in  the  various 
counties  enumerated  in  the  contract,  twenty  of  which 
agencies  were  located  in  Davidson  county.  It  further 
appears  that  all  of  said  county  agencies  were  supplied 
with  books  from  Marshall  &  Bruce  Company,  the  dq)08i- 
tory  at  Nashville,  and  made  their  settlements  with  said 
nrm  under  this  arrangement,  and  in  accordance  with 
the  provisions  of  the  contracts  large  numbers  of  school- 
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books  were  sold  to  the  children  of  the  public  schools  of 
the  State. 

The  agreed  case  recites : 

''In  Nashville  the  said  agencies  sold  to  their  consum- 
er8  or  patrons  any  of  the  said  books  that  may  be  called 
for  without  inquiry  as  to  whether  they  are  to  be  used 
for  the  public  schools,  and,  so  far  as  known,  all  books  so 
sold  are  purchased  and  used  for  the  education  of  the 
children  of  Tennessee." 

Now,  in  view  of  the  provisions  of  the  statute  and  the 
stipulations  of  the  contract  from  which  we  have  exten- 
sively quoted,  as  well  as  the  practical  interpretation  of 
the  contract  by  the  acts  of  the  parties,  we  are  unable 
to  perceive  that  the  American  Book  Company  has  been 
constituted  a  public  agency  of  the  State,  endowed  with 
any  governmental  or  public  functions.  It  is  simply  a 
private  corporation  doing  business  in  this  State  for  its 
own  private  emolument,  and  not  in  the  discharge  of  any 
public  duties. 

As  a  result  of  competitive  bidding  it  has  been  awarded 
a  large  and  valuable  contract  by  the  State  for  the  sale 
of  textbooks,  not  to  the  State,  but  to  the  school  children 
of  the  State,  and  enjoying  under  its  contract  an  exclusive 
privilege  of  sale  and  monopoly  of  the  market.  In  fact, 
the  act  of  assembly  under  which  this  contract  was  award- 
ed provides  in  section  6  that  any  person,  firm,  or  cor- 
poration now  doing  business  or  proposing  to  do  business 
in  the  State  of  Tennessee  shall  have  the  right  to  bid,  etc. 

In  other  portions  of  the  act  these  persons  are  referred 
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to  a8  dealers,  and  we  do  not  think  it  could  have  been  in 
the  contemplation  of  the  legislature  to  constitute  the  suc- 
cessful bidder  a  public  or  governmental  agency. 

Counsel,  in  support  of  his  contention,  refers  to  the 
case  of  Mayor  v.  Bank  of  Tennessee,  1  Swan,  269,  in 
which  it  was  adjudged  by  this  court  that  two  lots  owned 
by  the  Bank  of  Tennessee  were  not  subject  to  taxation 
upon  the  ground  that  the  Bank  of  Tennessee  was  a  pub- 
lic corporation  chartered  for  the  benefit  of  the  State. 
The  court  said: 

"Its  capital  stock  is  owned  by  the  State,  consisting, 
as  it  does,  of  the  school  fund,  certain  revenue  of  the 
general  government  on  deposit  with  the  State  for  its 
use  and  benefit,  and  sj>ecie  raised  on  the  credit  of  the 
State  by  sale  of  its  bonds.  No  portion  of  its  stock  is 
private.  It  is,  therefore,  a  public  corporation  acting 
upon.tlie  funds  and  credit  of  the  State  in  conformity  to 
its  charter  for  the  public  convenience  and  advantage. 
To  enable  it  to  accomplish  the  purpose  for  which  it  was 
intended,  it  may  hold  land  for  its  immediate  use,  or 
such  as  may  be  taken  in  payment  or  security  of  its  con- 
tract in  its  legitimate  business.  In  its  charts  a  very 
extended  and  important  policy  was  contemplated,  hav- 
ing relation  to  the  currency,  to  external  improvements, 
to  common  schools,  and  the  relief  of  the  i>eople  to  some 
extent  from  the  burden  of  taxation.  ...  It  is  true 
that  the  corporation  holds  and  represents  the  legal  title 
to  the  property  and  effects  of  the  bank,  the  better  to 
enable  it  to  accomplish  the  purposes  for  which  it  was 
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created;  but^  as  the  bank  itself  is  a  public  institutiaiiy 
its  lands  and  effects  must  necessarily  be  considered  as 
the  public  property  of  the  State. 

"If  this  be  a  correct  statement  of  the  nature  and 
cbaracter  of  the  Bank  of  Tennessee,  the  conclusion  is 
inevitable  that  the  corporation  of  Nashville  has  no  power 
or  authority  to  levy  a  tax  upon  its  property.  .  .  . 
Nor  can  we  see  how  public  property  can  in  any  just 
sense  be  considered  as  a  source  of  revenue  to  be  derived 
by  the  exercise  of  the  taxing  power ;  for  it  was  by  the  ex- 
ercise of  that  power  that  it  was  separated  from  private 
property,  and  became  public.^' 

But  we  are  of  opinion  that  this  case  is  not  controlling 
in  the  present  instance,  since  we  fail  to  find  any  attri- 
butes of  a  public  or  governmental  agency  in  the  Amer- 
ican Book  Company  under  its  contract  with  the  State  of 
Tennessee.    It  was  purely  a  contractual  relation. 

Counsel  also  cite  the  case  of  Dispensary  Commission 
V.  Thomtoiiy  106  Ga.,  106,  31  S.  E.,  733,  where  it  was 
sought  to  collect  a  liquor  dealer^s  tax  on  dispensaries 
established  in  the  State  of  Georgia  for  the  sale  of  whisky. 
It  was  adjudged  that  the  dispensary  was  a  public  agency 
of  the  State,  that  it  was  run  by  public  officers,  and  that 
under  existing  laws  they  were  not  taxable.  It  appears 
that  subsequently  a  law  was  enacted  expressly  taxing 
such  dispensaries,  and  the  tax  was  sustained.  Sheffield 
V.  Dispensary,  111  Ga.,  1,  36  S.  E.,  302. 

We  fail  to  perceive,  however,  any  analogy  between  a 
tax  on  publishers  for  the  sale  of  text-books  to  the  school 
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children  of  the  State  under  an  act  of  the  le^slature  and 
a  tax  on  a  dispensary  established  by  a  State  in  the 
exercise  of  its  police  power  for  the  sale  of  whisky  by 
officers  appointed  by  the  State.  In  fact,  the  State  itself 
was  the  proprietor  of  the  dispensary  in  the  cases  cited, 
and  might  or  might  not  tax  them  as  it  saw  proper. 

In  State  National  Bank  v.  Citi/  of  Memphis^  116  Tenn., 
641,  94  S.  W.,  606,  it  was  insisted  that  State  bonds  are 
inherently  exempted  or  nontaxable  on  the  theory  that 
the  State  would  not  have  the  right  to  tax  its  own  obliga- 
tions in  the  hands  of  its  creditors.    The  court  said: 

"Under  the  constitution  of  1834,  it  was  held  that  there 
was  an  implied  exemption  of  said  property  {NashvUle 
V.  Bank,  1  Swan,  269),  on  the  principle  that  it  could  not 
be  supposed  that  the  State  would  do  so  idle  a  thing 
as  to  tax  itself  for  its  own  benefit,  or  that  it  would  take 
money  out  of  its  treasury  to  be  returned  immediately 
thereto,  or  that  it  would  permit  a  subordinate  political 
division  to  impose  such  a  burden  upon  it.  It  was  said 
that  the  presumption  was  against  the  existence  of  any 
such  contention.  This  case  was  followed  and  applied 
under  the  constitution  of  1870  in  respect  of  municipal 
property."  Nashville  v.  Smith,  86  Tenn.,  213,  6  S.  W., 
273 ;  Smith  v.  Nashville,  88  Tenn.,  464,  12  S.  W.,  924,  7 
L.  R.  A.,  469. 

This  court  quoted  with  approval  the  following  lan- 
guage from  Champaign  County  Bank  v.  Smith,  7  Ohio 
St.,  42,  as  follows: 

"We  readily  concede  that  the  State  cannot  afifect  the 
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obligation  of  a  contract  to  which  she  is  a  party  further 
or  otherwise  than  in  case  of  a  contract  between  other  par- 
ties. But  the  claim  here  is  that  the  State  should  confer  a 
bonus  upon  her  bondholders ;  for  the  exemption  of  money 
invested  in  her  bonds  from  the  burden  of  taxation  com- 
mon to  all  other  property  within  the  State  would  be  a 
substantial  and  valuable  bonus.  In  the  absence  of  any 
such  express  stipulation  in  the  contract,  we  do  not  per- 
ceive an  equitable  foundation  ui)on  which  to  rest  a  claim 
to  an  exclusive  privilege  so  directly  interfering  with  the 
sovereign  power  of  the  State.    .    .    . 

"The  principle  that,  in  the  absence  of  any  stipulation 
to  the  contrary,  a  sovereign  State  possesses  the  power  of 
taxing  all  property  held  under  it  and  within  its  jurisdic- 
tion, is  fundamental  and  essential  to  the  very  being  of 
government.  Property  can  only  be  acquired  and  held 
subject  to  this  condition,  and  this  infirmity  of  tenure, 
if  it  be  one,  furnishes  the  only  adequate  means  for  its 
protection.^' 

This  court  held  the  State  bonds  taxable,  and  said, 
further : 

"The  argument  that  a  decision  holding  the  bonds  tax- 
able will  decrease  their  value  we  do  not  think  entitled 
to  much  weight,  since  the  same  is  true  of  all  property. '^ 

If  the  State  may  exercise  the  taxingpoweragainstpub- 
lie  securities  issued  by  it  in  the  payment  of  its  obliga- 
tions and  in  the  maintenance  of  its  public  credit,  it  would 
seem  very  illogical  to  hold  that  it  cannot  impose  an 
ad  valorem  tax  on  the  average  capital  employed  by  one 
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in  doing  business  in  this  State  under  a  contract  with 
the  State. 

As  is  well  said  on  the  brief: 

"If  the  fact  that  the  book  company  has  a  contract 
with  the  State  gave  it  immunity  from  taxation,  the  same 
rule  would  likewise  exempt  a  manufacturer  who  might 
sell  clothes  for  the  convicts,  the  stationer  who  furnishes 
supplies  to  the  State  officers,  and  the  printer  who  pub- 
lishes the  proceedings  of  the  legislature  or  the  supreme 
court  reports,  and  apply  to  the  ice  dealer  who  purchases 
his  stock  from  the  board  of  prison  commissioners,  to  the 
coal  dealer  who  procures  his  coal  from  the  State  com- 
mission, and  to  the  dealer  in  hosiery  who  buys  the  out- 
put of  the  prison  factory." 

It  is  most  manifest  that  the  stocks  of  merchandise  be- 
longing to  the  American  Book  Company  in  the  State  of 
Tennessee,  upon  which  an  ad  valorem  tax  is  laid,  do  not 
belong  to  the  State  of  Tennessee,  nor  to  any  county  or 
municipal  corporation  of  the  State,  nor  are  they  used 
exclusively  for  public  or  governmental  puri)oses,  and 
therefore  this  class  of  property  is  not  embraced  within 

m 

section  2,  c.  258,  p.  632,  Acts  of  1903,  which  provided : 

"Sec.  2.  That  the  property  hereunder  enumerated 
and  none  other  shall  be  exempt  from  taxation : 

"  ( 1 )  All  property  of  the  United  States,  all  property 
of  the  State  of  Tennessee,  of  anv  countv  of  said  State, 
or  of  any  incorporated  city,  town,  or  taxing  district  of 
the  State  that  is  used  exclusively  for  public  or  municipal 
cori)oration  purposes." 
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Says  Cooley  on  Taxation,  vol.  1,  p.  356 : 
^^As  taxation  is  the  rule  and  exemption  the  exception, 
the  intention  to  make  an  exemption  ought  to  be  ex- 
pressed in  clear  and  unambiguous  terms.  It  cannot  be 
deemed  to  have  been  intended  when  the  language  on 
which  it  depends  is  doubtful  or  uncertain,  aod  the  bur- 
den of  establishing  it  is  upon  him  who  claims  it"  Flioe' 
nix  Ins.  Co.  v.  State  of  Tenne^seey  161  U.  S.  174, 16  Sup. 
Ct.,  471,  40  L.  Ed.,  660 ;  Wilson  v.  Oaines,  9  Baxt,  551 ; 
Railroad  v.  Hoilges,  7  Lea,  665 ;  Memphis  v.  Bank  d  Ins. 
Co.,  91  Tenn.,546,19  S.  W.,  758;  State  v.  Bank,  95  Tenn., 
221,  31  S.  W.,  993;  Turnpike  Cases,  92  Tenn.,  369,  22 
S.  W.,  75;  Memphis  v.  Phoenix  Ins.  Co.,  91  Tenn.,  566, 
19  S.  W.,  1044. 

But  it  is  insisted  on  behalf  of  the  book  company : 
"That  the  effort  is,  not  to  impose  an  ad  valorem  tax 
on  the  books,  but  a  privilege  tax  on  the  company  for  do- 
ing business  as  a  merchant  at  Nashville,  Tennessee.  It 
is  conceded  that,  if  the  book  company  were  really  doing 
business  here  within  the  contemplation  of  the  revenue 
laws,  it  would  be  liable  for  a  privil^e  tax,  whether  it 
actually  kept  books  in  stock  in  Tennessee  or  not.  The 
mere  fact  that  a  nonresident  has  chattel  property  here 
does  not  in  any  case  make  him  liable  for  a  privilege  tax. 
There  must  be  something  more.  He  must  be  doing  busi- 
ness; that  is,  be  dealing  in  or  selling  books  or  other 
articles  of  merchandise  after  the  manner  in  which  a  mer- 
chant does  business.'* 
As  already  stated,  it  is  insisted  on  behalf  of  the  county 
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court  clerk  that  the  American  Book  Company  is  doing 
business  in  the  State  of  Tennesse  as  a  merchant  within 
the  meaning  of  that  term  as  expressly  defined  by  the 
l^islature,  and  that  it  is  liable  to  a  privilege  and  ad 
valorem  tax  upon  the  average  capital  invested  by  it  in  its 
business  in  this  State. 

The  stipulation  of  agreed  facts  shows  that  the  average 
value  of  the  books  on  hand  in  Tennessee  at  the  Nashville 
depository  and  its  agencies  was  as  follows: 

For  the  year  1903 1  1,315  76 

"    «     «    1904   7,554  04 

"    «     «    1905   13,449  81 

«    «     "    1906   13,449  81 


135,769  42 
The  assessment,  however,  made  by  the  county  court 
clerk  for  State  and  county  taxes  due  on  stock  of  mer- 
chandise or  capital  invested  in  the  same  in  Davidson 
county,  was  as  follows : 

AMERICAN  BOOK  COMPANY. 


State 

County 

Year.      Assm't 

Tax. 

Tax. 

Int. 

Pen. 

Costa. 

Total 

1903      1    116  00 

$2  90 

1  3  37 

11  12 

n  10 

%Z  00 

$11  49 

1904            613  38 

4  29 

6  35 

1  27 

1  78 

1  50 

15  19 

1905          1562  40 

7  96 

14  22 

1  33 

3  52 

1  50 

28  53 

1906          1562  40 

7  96 

•  •  •  •  •   ■ 

14  22 

■  •••«••• 

3  52 

1  50 

27  00 

Grand  Total  . 

.182  21 

The  acts  under  which  the  assessment  was  made  by  the 
county  court  clerk  for  State  and  county  taxes  on  prop- 
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erty  or  capital  employed  in  Davidson  county  were  chap- 
ter 128,  p.  200,  Acts  of  1901,  and  chapter  257,  p.  600, 
Acts  of  1903,  as  follows: 

"Sec.  3.  That  all  merchants  shall  pay  an  ad  valorem 
tax  upon  the  average  capital  invested  by  them  in  their 
business  of  fifty  cents  on  the  flOO,  thirty-five  cents  of 
which  shall  be  for  State  purposes,  and  fifteen  cents  for 
school  purposes ;  and  a  privilege  tax  of  fifteen  cents  on 
each  flOO  worth  of  taxable  property,  71^  cents  of  which 
shall  be  for  school  purposes  and  7l^  cents  for  State  pur* 
poses:  Provided,  that  such  privilege  tax,  without  re- 
gard to  the  length  of  time  they  do  business,  shall  in  no 
case  be  less  than  |5,  which  f  5  is  to  be  paid  when  the 
license  is  taken  out,  and  in  case  of  those  whose  privilege 
tax  amounts  to  more  than  |5,  the  |5  paid  shall  be  a 
credit  when  the  balance  of  the  tax  is  paid;  provided, 
further,  that  said  f 5  shall  be  equally  divided  between 
the  State  and  counties." 

See,  also,  chapter  174,  p.  329,  Acts  of  1901,  and  chap- 
ter 258,  p.  655,  Acts  of  1903,  as  follows : 

"Sec.  27.  That  merchants  shall  pay  an  ad  valorem 
tax  upon  the  capital  invested  in  their  business  equal 
to  that  levied  on  taxable  property.  The  term  'merchant' 
as  used  in  this  act,  includes  all  persons,  copartnerships, 
or  corporations  engaged  in  trading  or  dealing  in  any 
kind  of  goods,  wares,  or  merchandise,  either  on  land  or 
in  steamboats,  wharf  boats,  or  other  craft  stationed  or 
plying  in  the  waters  of  this  State,  and  confectioners, 
whether  such  goods,  wares,  or  merchandise  be  kept  on 
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hand  for  sale,  or  the  same  be  purchased  and  deliyered 
for  profit  as  ordered." 

We  are  of  opinion  that  upon  the  facts  stated  this  case 
comes  within  the  principle  of  American  Steel  &  Wire  Co. 
V.  Speed,  110  Tenn.,  524,  75  S.  W.,  1037,  100  Am.  St 
Rep.,  814,  where  it  was  held  as  follows : 

"A  foreign  manufacturing  corporation  of  another 
State,  having  an  agent  in  this  State  to  whom  it  ships  its 
manufactured  products,  to  be  kept  in  stock  in  the  agent's 
warehouses  and  to  be  used  to  fill  contracts  of  sales  made 
by  its  traveling  salesmen  or  contracts  made  by  certain 
intending  purchasers  by  their  depositing  specifications 
of  goods  desired  with  the  local  agent  who  had  no  author- 
ity to  so  fix  prices,  but  who  had  authority  to  deliver 
the  goods  so  specified  to  certain  local  dealers  previously 
designated  by  the  said  corporation,  upon  their  filing  such 
specifications,  is  a  merchant  dealing  through  such 
agency,  in  the  meaning  and  sense  of  our  statute  (Acts 
1901,  c.  174,  sec.  27)  defining  the  term  ^merchant^  as 
including  all  persons,  copartnerships,  or  corporations, 
engaged  in  trading  or  dealing  in  any  kind  of  goods, 
wares,  or  merchandise,  whether  the  same  be  kept  on  hand 
for  sale  or  be  purchased  and  delivered  for  profit  as 
ordered,  and  taxable  as  a  merchant  under  said  statute 
providing  that  merchants  shall  pay  an  ad  valorem  tax 
upon  the  capital  invested  in  their  business,  equal  to  that 
levied  upon  other  taxable  property." 

In  the  midst  of  its  opinion  it  was  said : 

"The  vital  fact  is  that  the  goods  were  not  sold  from 
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their  place  of  manufacture,  but  were  kept  in  stock  at 
Memphis,  and  this  stock  was  drawn  on  from  time  to 
time  to  fill  contracts  of  sale  made  by  the  comjMiny's 
salesmen,  or  to  fill  contracts  made  by  means  of  intending 
purchasers  depositing  specifications  of  goods  desired 
with  Patterson  Transfer  Company  and  in  that  manner 
obtaining  the  goods." 

As  already  seen,  the  American  Book  Company  is  a 
New  Jersey  corporation,  and  ships  text-books  into  the 
State  of  Tennessee,  where  they  are  kept  on  hand  in  cer- 
tain designated  depositories  and  sold  to  the  school  chil- 
dren of  the  State  at  prices  r^ulated  by  statute,  and 
which  the  company  has  the  exclusive  privilege  to  sell  un- 
der its  contract  with  the  State. 

It  is  therefore  liable  to  a  tax  as  a  merchant  doing  busi- 
ness in  this  State,  within  the  meaning  of  our  statute, 
on  the  average  value  of  its  capital  invested  in  the  stock 
of  merchandise  kept  on  hand  for  sale,  and  also  a 
privilege  tax  of  fifteen  cents  on  each  flOO  worth  of  tax- 
able property.  This  is  the  law  that  applies  to  all  other 
dealers  in  books  in  the  State  of  Tennessee  and  to  foreign 
manufacturers  with  agents  in  this  State  for  the  sale  of 
their  merchandise,  and  there  is  no  law  which  would  dis- 
criminate in  favor  of  a  publisher  who  is  selling  exclu- 
BiveJy  to  the  children  of  the  State  under  a  contract  made 
with  the  State  by  which  the  prices  are  regulated  and  the 
textrbooks  are  made  uniform. 

It  is  said  by  counsel  for  the  book  company  on  the  brief 
that  this  is  '^not  a  case  in  which  an  attempt  is  made  to 
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levy  an  ad  valorem  tax  on  the  books  which  the  company 
has  at  the  Nashville  depository,  but  is  one  in  which  it 
is  sought  to  impose  a  privilege  tax."  In  this  contention 
counsel  is  evidently  mistaken,  for  an  analysis  of  the  taxes 
assessed  by  the  county  court  clerk  agaihst  the  American 
Book  Company  will  show  that  the  assessment  embraced, 
first,  an  ad  valorem  tax  on  the  stock  of  merchandise  or 
average  capital  employed  by  said  company  in  its  busi- 
ness in  this  State,  and  also  a  privilege  tax  of  fifteen  cents 
on  each  |100  worth  of  taxable  property.  The  ad  valorem 
tax  is  assessed  under  the  act  of  1901  at  the  rate  of  fifty 
cents  on  each  f  100  of  average  capital  or  stock  of  mer- 
chandise employed  in  the  business,  thirty-five  cents  of 
which  is  assessed  for  State  purposes  and  fifteen  cents 
for  school  purposes. 

In  addition  to  that,  the  assessment  shows  that  the 
minimum  privilege  tax  of  ?5  equally  divided  between 
the  State  and  county  has  also  been  laid  on  the  business. 
These  taxes  were  authorized  by  section  3,  c.  128,  Acts  of 
1901,  and  section  3,  c.  257,  Acts  of  1903. 

It  being  determined  that  the  American  Book  Company 
is  a  merchant  doing  business  in  the  State  of  Tennessee, 
within  the  definition  of  that  term  made  by  the  legisla- 
ture and  interpreted  by  the  adjudications  of  this  court, 
it  follows  that  it  is  liable  to  the  payment  both  of  ad 
imlorem  and  privilege  taxes.  A  merchant  is  liable  to 
taxation  on  his  stock  of  merchandise  or  capital  invested 
in  business  according  to  its  value,  as  all  other  property 
belonging  to  individuals  is  taxed.    In  addition  to  an  ad 
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valorem  tax,  he  is  also  liable  to  a  privilege  tax,  or,  as  it 
is  more  accurately  termed,  a  "merchant's  tax."  See 
Jenkins  v.  Ewin^  8  Heisk.,  456;  Kelly  v.  Dwyer,  7  Lea, 
183. 

We  are  therefore  of  opinion  that  the  taxes  were  prop- 
erly assessed  and  collected,  and  complainants  are  not 
entitled  to  recover  the  same  back.  The  decree  of  the 
chancellor  will  therefore  be  reversed,  and  the  bill  dis- 
missed, with  costs. 

Justice  Wilkes  dissents. 


•  INDEX. 


ABORTION. 

One  procuring  crime  to  be  committed  in  a  sister  State  is  not 
indictable  here  as  accessary  before  the  fact  when  the  prin- 
cipal is  not  indictable  here,  when— 406. 

ABUTTING  LANDOWNERS. 

See  Municipal  Corporations. 

ACCOMMODATION  INDORSERS  OR  MAKERS. 

1.  Not  discharged  by  principal's  payment  subsequently  recovered 
from  the  payee  by  the  maker's  trustee  in  bankruptcy  as  a  pre- 
ference— ^1,  3-11. 

2.  Discharged  to  extent  of  pro  rata  lost  by  holder's  failure  to  file 
claim  against  the  bankrupt  estate  of  the  principal  maker — 
1,  11. 

8.  Discharged  by  holder's  refusal  to  accept  payment  before  ma- 
turity under  a  collateral  agreement  operating  as  a  security  for 
them — ^1,  8,  4,  6. 

ACCUSED. 

See  Crlminai  Law. 

ACQUITTAL. 

Acquittal  of  one  prevents  conviction  of  the  other  where  only 
two  were  alleged  to  be  members  of  a  criminal  conspiracy — 
618,  662,  663. 

ACTS  CITED  AND  CONSTRUED. 

1.  Age  of  consent  law,  1901,  ch.  19 — 58. 

2.  Statute  is  void  where  body  thereof  is  broader  than  the  title. 
1903,  ch.  573,  sec.  6 — 79. 

3.  Suit  against  the  State's  coal  oil  inspector  to  restrain  inspec- 
tion and  collection  of  lees  cannot  be  maintained,  when.  1873. 
ch.  13;  1899,  ch.  349—82.  83,  86,  87,  89,  90,  91,  92. 

|_M__I_  ■__I__M  ■  ■     ~      -  - ^ M-M^-^        —  ■  - 

*This  index  was  prepared  by  Robert  T.  Shannon,  Esq.,  of  the 
Nashville  bar,  and  it  affords  me  pleasure  to  acknowledge  my  obli- 
gation therefor. — ^Reporter. 
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ACTS  CITED  AND  CONSTRUED.— Continued. 

4.  Infirmity  in  Indictment  is  cured  by  verdict,  when;  case  in 
Judgment.    1897,  ch.  106 — 94,  95. 

5.  Injunction  against  illegal  assessment  of  taxes  is  not  prevented 
by  statute  prohibiting  injunction  against  collection  of  State 
taxes,  when.    1873,  ch.  44—115,  126,  127. 

6.  Remedy  by  bill  in  chancery  against  the  void  action  of  the 
State  board  of  equalizers  in  the  assessment  of  taxes.  1903, 
ch.  258,  sec.  38,  subsec.  10 — 115,  127. 

7.  State  board  of  equalizers  is  a  quasi  court  of  record,  and  its 
action  cannot  be  collaterally  attacked  except  where  void  for 
fraud  or  want  of  jurisdiction.  1903,  ch.  258,  sec.  38,  subsec. 
4,  5,  7,  8,  9,  and  18—115,  129-131. 

8.  Mine  owner  is  not  liable  for  the  negligence  of  his  statutory 
certificated  mine  foreman  resulting  in  injuries  to  his  mining 
employee,  when.  1903,  ch.  237,  sees.  12,  16,  and  20;  1881,  ch. 
170—168,  172-175,  178,  179. 

9.  Damages  recoverable  by  landowner  against  the  city  for  change 
in  grade  of  street    1891,  oh.  31;  1893,  ch.  41—224,  230,  231. 

10.  No  damages  recoverable  under  statute  for  inconvenience  dar- 
ing progress  of  work,  but  by  an  independent  action.  1891,  ch. 
31;  1893,  ch.  41—224,  233. 

11.  Objection  to  formation  of  grand  Jury,  after  indictment,  must 
be  seasonably  made  by  plea  in  abatement;  case  in  Judgment. 
1901,  ch.  154—235,  237,  239. 

12.  Solicitation  of  suit  debars  the  attorney  of  right  to  compensa- 
tion from  the  defendant  compromising  with  his  client  with- 
out his  consent,  when.  1817,  ch.  51,  sec.  1;  1821,  ch.  66,  sec. 
3—263,  304. 

13.  Deeds  of  conveyance  of  land  by  a  married  woman  executed  by 
an  attorney  in  fact  may  be  validated  by  registration  for  twenty 
years,  when.  1839-40,  ch.  26,  sec.  9;  1859-60,  ch.  91,  sees.  1 
and  2—315,  319,  321. 

14.  Defective  or  void  probate  cured  by  registration  for  twenty 
years,  when.    1839-40,  ch.  26,  sec.  9—315,  319. 

15.  Resident  Inmates  and  employees  of  a  Soldiers'  Home  over 
which  the  United  States  has  exclusive  Jurisdiction  are  not 
qualified  voters  in  elections  in  this  State  where  said  Home 
is  located.  1901,  ch.  98  (Tenn.) ;  1866,  ch.  21,  14  Stat,  10 
(U.  S.)— 334,  339,  340,  341,  342. 

16.  Reservation  of  the  right  of  the  inmates  of  the  Soldiers'  Home 
to  vote  in  elections  in  this  State,  made  in  statute  ceding  to 
the  United  States  exclusive  Jurisdiction  over  the  land  on 
which  said  home  was  erected,  is  unconstitutional,  invalid,  and 
noneffective.    1901,  ch.  98—334,  341,  342,  349,  350. 
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17.  Statute  redistricting  a  county  is  not  invalid  because  the  dis- 
tricts are  laid  off  in  inconvenient  sizes  or  shapes,  and  are 
disproportionate,  when.  1903,  ch.  424 — 381.  383-385,  389-391, 
398. 

18.  Special  statute  redistricting  a  certain  county  is  not  invalid  as 
arbitrary  and  vicious  class  legislation.  1903,  ch.  424= — 381,  383- 
385,  389,  898. 

19.  Election  of  Justices  of  the  peace  at  regular  election  before 
statute  creating  new  districts  takes  effect  on  the  first  day 
of  September,  1906.    1903,  ch.  424—381,  383-385.  399. 

20.  Election  of  justices  of  the  peace  at  regular  election  before 
statute  creating  new  districts  takes  effect  on  the  first  day  of 
September,  1906.  Sees.  424-427,  1154,  1155  (S.) ;  sees.  389-392, 
1020,  1021  (M.  &  v.) ;  sees.  825f,  825g  (T.  &  S.) ;  sees.  336-339 
(T.  ft  S.  and  1858)— 381,  400-403. 

21.  Construction  of  statute  requiring  fire  escapes  and  several 
points  of  decision  thereon,  shown  under  heading  of  "Hotels 
and  Boarding  Houses."    1899,  ch.  178,  sees.  1,  2,  3,  and  9 — 470. 

22.  Charter  of  La  Follette  authorizing  city  ordinance  as  to  fire  es- 
capes.   1897,  ch.  161,  sec.  9,  subsec.  23 — 470,  479. 

23.  No  Implied  repeal  when  not  repugnant;  damages  for  land 
taken  for  public  road  paid  how;  provision  for  payment  by  un- 
repealed act  read  in  connection  with  a  subsequent  act  1891, 
ch.  1,  sec.  14;  1901,  ch.  136,  sec.  7;  1903,  ch.  533 — 500. 

24.  Status  of  property  for,  fixed  as  of  January  tenth  of  each  year, 
when;  and  real  estate,  to  be  taxable  for  municipal  purposes, 
must  be  within  the  corporate  limits  on  the  date  fixing  the 
status  of  property  for  taxation.  Case  in  judgment.  1903,  ch. 
258—569,  572,  673. 

25.  Notice  of  sickness  is  a  condition  precedent  to  right  of  recov- 
ery under  the  policy,  when.    1895,  ch.  160,  sec.  22 — 578,  587. 

26.  Anti-trust  statute  construed  in  several  phases,  and  enforced. 
1903,  ch.  140—618. 

27.  Foreign  corporation  furnishing  schoolbooks  under  contract 
with  the  State  is  not  a  public  and  governmental  agency  ex- 
empt from  taxation  on  Its  business  and  property  here.  1899, 
oh.  205;  1903,  ch.  258,  sec.  2—745,  747,  754-756,  764. 

28.  Such  corporation  Is  subject  to  taxation  as  a  merchant  on 
books  kept  here  for  sale.  1899,  ch.  205;  1901,  ch.  12S.  sec.  3; 
1901,  ch.  174,  sec.  27;  1903,  ch.  257,  sec.  3;  1903,  ch.  258,  sec. 
27—745,  747,  750,  754-756,  767,  768,  770. 
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ADMINISTRATION. 

1.  Circuit  court  has  no  Jurlsdictioii  to  order  a  sale  of  decedent's 
land  upon  appeal  from  the  county  court,  when— 489. 

2.  County  court's  jurisdiction  and  procedure  in  administration  of 
insolvent  estates  of  $1»000  and  under,  and  appeals  therefrom — 
«9. 

AFFIDAVITS. 

Of  counsel  are  not  permissible  to  detembine  what  constitutes 
part  of  the  record — 698. 

AGE  OF  CONSENT  LAW. 

1.  Each  unlawful  act  of  carnal  knowledge  is  a  separate,  substan- 
tive offense;  but  evidence  of  acts  other  than  that  charged  is 
competent — 58,  61,  62. 

2.  State  required  to  elect  upon  which  offense  a  conviction  will 
be  sought — 58,  61-67. 

8.  A  lewd  female  in  the  sense  of  the  provision  prohibiting  a  con- 
viction for  carnal  knowledge  with  such,  defined — 58,  67-71. 

4.  Lewdness  of  female  that  bars  a  conviction  must  be 
at  and  before  the  carnal  act  charged;  reformation  of  female— 
58.  71,  72. 

AGENTS. 

Agent  of  a  corporation  procuring  contract  for  lessening  full  and 
free  competition  in  trade  is  guilty  of  a  violation  of  the  anti- 
trust statute— 618,  654-662,  678,  679. 

See  Corporations. 
ANTI-TRUST  STATUTE. 

Acts  1903,  ch.  140,  construed  in  several  phases — 618. 

See  Combinations;  Criminal  Conspiracy. 
ASSESSMENT  LIFE  INSURANCE. 

See  Mutual  Benefit  Societies;  Life  Insurance. 
ASSESSMENT  OF  TAXES. 

See  Taxation. 
ATTORNEY  AND  CLIENT. 

1.  Confidential  communications  of  client  to  attorney  licensed  to 
practice  before  Justices  only  are  not  admissible — 73. 

2.  Improper  conduct  of  attorney  is  reversible  error,  when — ^73. 
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3.  One  defendant  participating  in  codefendant's  compromise  of 
plaintiff's  claim  is  equally  liable  for  compensation  of  plain- 
tiff's attorneys,  when — 263,  302,  803. 

4.  Defendants  sought  to  be  held  liable  for  compensation  of  plain- 
tiff's attorneys  may  rely  upon  invalidity  of  contract  of  em- 
ployment, when— 263,  303. 

6.  Solicitation  of  suit  debars  the  attorney  of  right  to  compensa- 
tion from  the  defendant  compromising  with  his  client  without 
his  consent,  when — 263,  303-314. 

6.  The  courts  and  the  public  are  concerned  in  the  conduct  of 
attorneys  at  law — ^263,  811,  313. 

ATTORNEY  IN  FACT. 

Deeds  of  conveyance  of  land  of  a  married  woman  executed  by 
an  attorney  in  fact  may  be  validated  by  registration  for 
twenty  years,  when — 315. 

BANKRUPTCY. 

I 

See  Accommodation   Indorsers  or  Makers. 
BANKS  AND  BANKING. 

1.  Bank  purchasing  sight  drafts  with  bills  of  lading  attached  and 
receiving  payment  is  not  liable  for  breach  of  original  contract 
of  sale,  when — 153,  155-166. 

2.  Purchase  of  bills  of  lading  and  in  effect  the  goods  embraced 
therein  by  a  national  bank  is  ultra  vires,  and  no  consequent 
obligation  is  enforceable  against  it — 153,  164,  165. 

8.  Bank's  restrictive,  but  surplusage,  indorsement  on  all  but 
three  drafts  to  which  bills  of  lading  are  attached  does  not 
render  the  bank  liable  as  to  the  bills  attached  to  drafts  not 
so  indorsed — 153,  166,  167. 

BENEFIT  SOCIETIES. 

See  Mutual   Benefit  Societies. 

BILLS  OF  EXCEPTIONS. 

1.  Refusal  of  special  requests  not  made  a  part  of  the  record 
by  bill  of  exceptions  cannot  be  reviewed  or  considered  by 
supreme  court — 430,  449,  450. 

2.  Special  requests  are  not  made  a  part  of  the  record  by  being 
set  out  in  motion  for  new  trial — 430,  450. 

3.  Bill  of  exceptions  must  show  that  it  contained  all  the  evidence 
heard  upon  the  motion  for  a  new  trial-r-507,  523. 
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4.  Directing  extrinsic  n:iatter  without  description,  Identification, 
or  authentication  to  be  inserted  does  not  make  such  matter 
part  of  the  record — 698. 

5.  All  extrinsic  documents  must  be  authenticated  by  the  trial 
Judge,  and  properly  marked  as  exhibits— 698. 

6.  Extrinsic  documents  copied  Into  transcript,  but  not  properly 
authenticated  and  identified,  will  be  stricken  out  by  the  su- 
preme court  and  not  considered — 698. 

7.  Want  of  authentication  and  Identification  of  extrinsic  mat- 
ter or  documents  may  be  shown  by  certified  copy  of  original 
bill  of  exceptions — 698. 

8.  Affidavits  of  counsel  are  not  permissible  to  determine  what 
constitutes  part  of  record — 698. 

BILLS  OP  LADING. 

1.  Bank  purchasing  sight  drafts  with  bills  of  lading  attached 
and  receiving  payment  Is  not  liable  for  breach  of  original  con- 
tract of  sale,  when — 153,  155-166. 

2.  Purchase  of  bills  of  lading  and  In  effect  the  goods  embraced 
therein  by  a  national  bank  is  ultra  vires,  and  no  consequent 
obligation  Is  enforceable  against  It — 153,  164,  165. 

3.  Bank's  restrictive,  but  surplusage,  indorsement  on  all  but 
three  drafts  to  which  bills  of  lading  are  attached  does  not 
render  the  bank  liable  as  to  the  bills  attached  to  drafts  not  so 
Indorsed — ^153,  166,  167. 

BILLS  AND  NOTES. 

1.  Bank  purchasing  sight  drafts  with  bills  of  lading  attachefd 
and  receiving  payment  is  not- liable  for  breach  of  original  con- 
tract of  sale,  when — 153,  155-166. 

2.  Purchase  of  bills  of  lading  and  in  effect  the  goods  embraced 
therein  by  a  national  bank  is  ultra  vtrea,  and  no  consequent 
obligation  is  enforceable  against  It — 153,  164,  165. 

3.  Bank's  restrictive,  but  surplusage.  Indorsement  on  all  but 
three  drafts  to  which  bills  of  lading  are  attached  does  not  ren- 
der the  bank  liable  as  to  the  bills  attached  to  drafts  not  so 
Indorsed— 153,  166,  167. 

See  Accommodation  Indorsers  or  Makers. 
BOARD  OF  EQUALIZERS. 

See  State  Board  of  Equalizers. 
BOARDING  HOUSES. 

See  Hotels  and  Boarding  Houses. 
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BURDEN  OF  PROOF. 

1.  Burden  is  on  insurance  company  to  show  an  unexpected  emer- 
gency authorizing  an  increase  of  premium  rates,  when — 203, 
210-214. 

2.  Recovery  for  full  amount  of  policy  payable  out  of  cme  assess- 
ment on  members  in  the  absence  of  evidence  as  to  what 
amount  one  assessment  would  produce — 203,  222,  223. 

3.  Rests  upon  Injured  employee  to  show  existence  of  dangerous 
obstruction  and  employer's  knowledge  thereof,  when — 680, 
683-691,  and  especially  689-691. 

CARNAL.  KNOWLEDGE. 

See  Age  of  Consent  Law. 

CASES  DISTINGUISHED  OR  MODIFIED. 

1.  Allen  V.  Famsworth,  5  Yerg.,  189 — 524,  529,  530,  531* 

2.  Anderson  v.  Bedford,  4'  Cold.,  464 — 415,  425,  428. 
8.  Burch  v.  Baxter,  12  Heisk.,  601—82,  91. 

4.  Coal  Co.  V.  Daniel,  100  Tenn.,  65—- 415,  424,  428. 

5.  Cowan  v.  State,  117  Tenn.,  246 — 537,  538. 

6.  Fry  v.  Britton,  2  Heis.,  606 — 82,  88,  90. 

7.  Harris  v.  Bank,  110  Tenn.,  239 — 1,  4. 

8.  Holt  V.  State,  107  Tenn.,  541—58,  62. 

9.  Insurance  Co.  v.  Hyde,  101  Tenn.,  403 — 33,  53. 

10.  Insurance  Co.  v.  Whitaker,  112  Tenn..  151,  167 — 578,  589. 

11.  Johnson  v.  Hacker,  8  Heis.,  388 — 82,  88. 

12.  Jones  v.  Memphis,  101  Tenn.,  189 — ^334,  349. 

13.  Lynn  v.  Polk,  8  Lea,  121—82,  88,  91,  92. 

14.  Mayfleld  v.  State,  101  Tenn.,  673—247,  249. 

15.  McDougal  v.  State,  5  Bax.,  660 — ^247,  249. 

16.  Miller  v.  Miller,  5  Heisk.,  723—135,  150,  151. 

17.  Ochs  V.  Price,  6  Heisk.,  484,  488—153,  166. 

18.  Otis  V.  Payne,  86  Tenn.,  663,  666 — 33,  53. 

19.  Payne  v.  State,  112  Tenn.,  587—58,  66. 

20.  Powers  v.  McKenzie,  90  Tenn.,  167 — 79,  81. 

21.  Publishing  Co.  v.  Burch,  12  Heis.,  607 — 82,  91. 

22.  Smith  v.  Coal  &  Iron  Co.,  115  Tenn.,  543,  decided  under  Acts 
1881,  ch.  170—168,  178. 

23.  State,  ex  rel..  v.  Gaines,  4  Lea.  352 — ^82,  91. 

24'.  Sweet  v.  Light  Co.,  97  Tenn..  252—415,  426,  428. 

25.  Weaver  v.  Davidson  County,  104"  Tenn.,  317—334,  349. 

CERTIORARI. 

For  irregularity  in  failure  of  State  board  of  equalizers  to  hear 
evidence,  the  remedy  is  by  certiorari  in  a  court  of  law — 116, 
133,  134. 
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CHANCERY  APPEALS. 

See  Court  of  Chancery  Appeals. 

CHANGE. 

Street  railroad  company  may  by  rule  or  regulation,  fix  a  rea- 
sonable amount  of  change  to  be  giyen  by  conductors — 482. 

CHARACTER. 

1.  Charge  too  narrow  as  to  character  of  defendant  put  in  btI- 
dence  is  not  reversible  error,  where  there  was  no  special  re- 
quest for  further  specific  instructions — 363,  369-371. 

2.  Character  of  the  accused  Is  that  at  and  before  the  offense,  and 
not  a  reputation  subsequently  acquired — 363,  372-374. 

3.  Accused  cannot  be  impeached  as  a  witness  by  subsequently 
reputed  specific  acts  of  viciousness,  when — 363,  374-380. 

4.  Accused  cannot  be  impeached  as  a  witness  by  testimony  of 
other  witnesses  as  to  specific  acts,  when — 363,  379. 

5.  But  accused  may  be  impeached  as  a  witness  by  questions 
asked  him  as  to  specific  acts,  but  the  inquiry  is  closed  with 
his  denial— 363,  379. 

6.  Evidence  is  admissible  to  sustain  good  character  'of  plain- 
tiff where  an  effort  is  made,  upon  cross-examination,  to  dis- 
credit him  as  a  witness — 415,  428,  429. 

CHARGE  OF  COXIRT. 

1.  Charge  that  city  is  not  liable  to  abutting  landowner  for  de- 
struction of  water  pipes  not  owned  by  plaintiff  is  not  preju- 
dicial, when— 224,  233. 

2.  Should  not  state  facts  as  proven,  but  leave  them  to  the  jury 
in  a  criminal  case — 363,  369. 

3.  But  charge  assuming  uncontroverted  facts  as  proven  Is  not 
reversible  error,  where  not  prejudicial — 364,  369. 

4.  Objection  to  charge  formally  made  without  assignment  of 
reason  or  citation  of  authority  will  not  be  considered,  when—* 
363,  369. 

6.  Too  narrow  as  to  character  of  defendant  put  in  evidence  is 
not  reversible  error  where  there  was  no  special  request  for 
further  specific  instructions — 363,  369-371. 

6.  Meagerness  as  to  dying  declarations  is  not  reversible  error  In 
the  absence  of  a  special  request  formulating  the  instructiona 
desired— 363,  371,  372. 

7.  Failure  to  charge  as  to  offenses  included  in  indictment  for 
murder  where  there  is  no  evidence  applicable  to  them  is 
not  reversible  error — 363,  372. 

8.  No  reversal  for  omission  to  charge  upon  lower  offenses  em- 
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CHARGE  OF  COURT. — Continued. 

braced  under  charge  of  murder  in  the  first  degree,  if  not  pre- 
ludicial— 415,  439-441. 
9.  Self-defense  against  apparent  danger  exists,  when;  charge 
making  right  depend  upon  what  would  be  the  conduct  of  per- 
sons of  ordinary  prudence,  caution,  and  courage  is  errone- 
ous—430,  441-449. 

10.  Erroneous  instruction  as  to  apparent  danger  where  it  is  a  case 
of  actual  danger  or  no  danger  at  all  is  not  prejudicial  nor  re- 
▼ersible  error,  when — 430,  441,  442,  443,  445,  446,  448. 

11.  Refusal  of  special  requests  not  made  a  part  of  the  record  by 
bill  of  exceptions  cannot  be  reviewed  or  considered  by  su- 
preme court— 430,  449,  450. 

12.  Special  requests  are  not  made  a  part  of  the  record  by  being 
set  out  in  motion  for  new  trial— 430,  450. 

13.  Every  fact  and  element  of  the  offense  must  be  proved  beyond 
a  reasonable  doubt  to  warrant  a  verdict  of  guilty,  and  must 
be  so  charged — 430,  450-461. 

14.  Defendant  is  entitled  to  an  acquittal  where  the  evidence  as 
to  self-defense  creates  a  reasonable  doubt  as  to  its  truth,  and 
a  charge  omitting  the  reasonable  doubt  feature  is  erroneous — 
430,  4^1,  460,  461. 

15.  Misleading  as  eliminating  defense  of  self-defense,  and  as  hot 
requiring  proof  of  the  offense  and  venue  beyond  a  reason- 
able doubt  is  erroneous— 430,  452,  453,  460-462. 

16.  That  if  the  jury  find  from  the  evidence  that  defendant  is 
guilty  of  murder  in  the  first  degree,  with  or  without  ihitiga- 
ting  circumstances,  they  will  so  render  their  verdict,  is  erro- 
neous, because  it  fails  to  require  such  finding  to  be  made 
from  the  evidence  beyond  a  reasonable  doubt — 430,  453,  454, 

>       462,  463. 

17.  Instruction  requiring  the  reasonable  doubt  to  be  a  substantial 
and  well  foimded  doubt  is  erroneous,  when-— 430,  454,  463- 
467. 

18.  No  reversal  for  harmless  error — 507,  514-520. 

19.  Courts  procedure,  and  rules  for  attainment  of  Justice,  and  not 
for  its  prevention — 507,  520. 

20.  No  reversal  for  harmless  error;  case  in  Judgment — 507,  510- 
522. 

21.  Contributory  negligence,  proximately  causing  the  injury  pre- 
vents recovery,  and  it  need  not  be  the  sole  proximate  cause. 
Instruction  to  contrary  is  error,  when — 680,  693-696. 
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CHILDREN. 

1  Custody  of  young  children  may  be  awarded  to  the  wife  in  her 
suit  for  separate  maintenance,  when;  open  for  future  dlspo- 
sition—lOS,  111. 

2.  Decree  permitting  one  parent  to  remove  beyond  the  State 
young  children  whose  custody  is  awarded  to  the  other  is  im- 
proper—103,  112-114. 

CIRCUIT  COURT. 

Has  no  jurisdiction  to  order  a  sale  of  decedent's  land,  when — 
489. 

CITY  ORDINANCES. 

1.  Action  for  injury  proximately  caused  by  violation  of  or  by  non- 
compliance with  common  law,  statute,  or  city  ordinance, 
when--470,  477. 

2.  City  ordinance  requiring  fire  escapes  is  a  valid  police  regula- 
tion, when— 470,  476,  477,  479. 

3.  City  ordinance  is  effective  from  its  passage,  though  notice  be 
required  to  enforce  penalty,  when — 470,  476,  477,  479. 

See  Hotels  and  Boarding  Houses. 

* 

CIVIL  DISTRICTS. 
See  Counties. 

CLASS  LEGISLATION. 

Special  statute  redistricting  a  certain  county  is  not  invalid  as  ar- 
bitrary and  vicious  class  legislation — 381,  389,  398,  399. 

COAL  OIL  INSPECTOR, 

Suit  against  the  State's  coal  oil  inspector  to  restrain  inspection 
and  collection  of  fees  cannot  be  maintained,  when — 82. 

CODE  OF  TENNESSEE. 

Definitions  apply  to  all  subsequent  statutes — 618,  650. 

CODE  CITED  AND  CONSTRUED. 

1.  Suit  against  the  State's  coal  oil  inspector  to  restrain  inspec- 
tion and  collection  of  fees  cannot  be  maintained,  when — 
sec.  4507  (S.) ;  sec.  3507  (M.  &  V.)— 82.  89. 

2.  Verdicts  may  be  directed  by  the  court  where  the  uncontro- 
verted  evidence  disentitles  the  plaintiff  to  a  recovery,  when. 
Sec.  4446  (S.) ;  sec.  3449  (M.  &  V.);  sec.  2755  (T.  &  S.  and 
1858)— 98.  100. 
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CODE  CITED  AND  CONSTRUED.— Continued. 

3.  Chancery  Jurisdiction  to  grant  separate  maintenance  to  wife, 
without  application  for  divorcee,  when.  Sees.  4220,  4221 
(S.) ;  sees.  3324,  3325  (M.  &  V.) ;  sees.  2467,  2468  (T.  &  a  and 
1858)— 103,  107. 

4.  Bill  for  separate  maintenance  by  a  wife  resident  for  less  than 
two  years  is  sufficient,  though  it  6hows  ground  for  divorce, 
with  divorce  affidavit  attached.  Sees.  4202,  4203,  4220,  4221, 
(S.) ;  sees.  3307.  3308,  3324,  3325  (M.  &  V.) ;  sees.  2449.  2450. 
2467,  2568  (T.  &  S.  and  1868)— 103,  107,  110. 

5.  Injunction  against  illegal  assessment  of  taxes  is  not  prevented 
by  statute  prohibiting  injunction  against  collection  of  State 
taxes,  when.  Sees.  1063,  1064  (S.) ;  sees.  930,  931  (M.  &  V.)~ 
115,  126. 

6.  Damages  recoverable  by  landowner  against  the  city  for 
change  in  grade  of  street.    Sec.  1988  (S.)— 224,  230,  231. 

7.  No  damages  recoverable  under  statute  for  inconvenience 
during  progress  of  work,  but  by  an  independent  action.  Sec. 
1988  (S.).— 224',  233. 

8.  Verdict  for  voluntary  manslaughter  supported  by  the  facts. 
Sec.  6351  (S.) ;  5268  (M.  &  V.) ;  4516  (T.  &  S.  and  1858)— 235, 
242. 

9.  Right  to  trial  by  jury  in  mandamus  cases  is  within  the  dis- 
cretion of  the  trial  judge.  Sec.  5336  (S.);  4315  (M.  &  V.); 
3572  (T.  &  S.  and  1858)— 244,  345. 

10.  Solicitation  of  suit  debars  the  attorney  of  right  to  compen- 
sation from  the  defendant  compromising  with  his  client 
without  his  consent,  when.  Sees.  5781,  5783  (S.) ;  sees.  4745. 
4747  (M.  &  V.) ;  sees.  3970,  3972  (T.  &  S.  and  1858)— 263,  304. 

11.  Deeds  of  conveyance  of  land  by  a  married  woman  executed  by 
an  attorney  in  fact  may  be  validated  by  registration  for 
twenty  years,  when.  Sees.  3761,  3762,  3764,  3765  (S.);  sees. 
2898,  2899,  2901,  2902  (M.  &  V.) ;  sees.  2084,  2085,  2086,  2086b 
(T.  &  S.);  sees,  2084,  2085  (1858)— 316-318,  321-325. 

12.  Defective^or  void  probate  cured  by  registration  for  twenty 
years,  when.  Sees.  3761,  3762  (S.);  sees.  2898,  2899  (M.  & 
v.);  sees.  2084,  2085  (T.  &  S.  and  1858).— 316,  317,  319,  820, 
322,  323,  325. 

13.  Special  tax  for  the  support  of  the  poor  is  not  authorized,  for 
it  Is  a  general  county  purpose.  Sees.  2685,  2689,  6045  subsec. 
3  (S.);  sees.  2108,  2112,  4987,  subsec.  3  (M.  &  V.);  sees.  1601, 
1605,  4215,  subsec.  3  (T.  &  S.  and  1858)— 327,  331,  332. 

14.  Special  tax  levy  for  vault  and  water-closet  improvements  for 
courthouse  may  be  made  under  statute.  Sec.  503  (S.);  sec. 
468  (M.  &  v.);  sec.  419  (T.  &  S.  and  1858)-^27,  332. 
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15.  Special  tax  levy  for  current  year  may  be  modified  by  amend- 
ment or  new  levy  made  at  succeeding  January  term,  and  the 
tax  collected  for  the  year  of  the  original  levy.  Sees.  648,  649, 
6013  (S.) ;  sees.  565,  566,  4968  (M.  A  V.) ;  sees.  488,  489,  4193 
(T.  &  S.  and  1858)— 327,  332. 

16.  Mandamus  affecting  parties  not  before  the  court  will  not  be 
awarded,  when.  Sees.  5335,  5337  (S.) ;  sees.  4314,  4316  (M.  A 
v.);  sees.  3571,  3573  (T.  &  S.  and  1858)— 334,  351. 

17.  Mandamus  will  not  lie  to  compel  erasure  of  names  of  disquali- 
fied voters  from  registration  books,  when.  Sees.  1189-1219 
(S.)— 334,  351-362. 

18.  Certificate  of  registration  may  be  challenged  before  Judges  of 
election  where  procured  by  fraud  or  perjury;  fraud  defined. 
Sec.  1204  (S.)— 334,  355,  361,  362. 

19.  One  procuring  crime  to  be  committed  in  a  sister  State  is  not 
indictable  here  as  accessary  before  the  fact  when  the  prniclpal 
is  not  indictable  here,  when.  Sees.  6430,  6432,  6934-6936  (S.)  ; 
sees.  5340,  5342,  5801-5803  (M.  &  V.);  sees.  4589,  4591,  4973- 
4975  (T.  &  S.  and  1858)— 405,  407-411. 

20.  New  action  within  one  year  after  dismissal  of  first  suit  for 
failure  to  file  declaration,  where  the  first  suit  was  brought  in 
time,  when.  Sec.  4446  (S.);  sec.  3449  (M.  &  V.);  sec.  2755 
(T.  &  S.  and  1858).— 415,  424-427. 

21.  Appeal  does  not  lie  from  county  court  to  circuit  court  in  suit 
to  sell  lands  of  decedent  to  pay  debts,  but  only  from  the  clerk 
as  to  specific  claims.  Sees.  4066-4094.  4879  (S.);  sees.  3171- 
3199,  3864  (M.  &  V.) ;  sees.  2327-2354,  3147  (1858)— 489. 

22.  Owner  of  both  banks  entitled  to  preference  of  ferry  franchise 
must  be  owner  at  both  landings;  landing  in  public  road. — Sec. 
1696  (S.) ;  sec.  1423  (M.  &  V.) ;  sec.  1241  (T.  ft  S.  and  1858)— 
524,  529,  530. 

23.  Deed  of  married  woman  conveying  her  separate  estate,  with- 
out privy  examination,  is  void,  wlien  powers  of  feme  sole  not 
expressly  conferred.  Sec.  4246  (S.);  sec.  3350  (M.  &  Y.); 
sees.   2484-2486    (1858)— 639,  541. 

24.  Corporations  are  not  included  in  the  words  "person  or  per- 
sons" in  a  statute  showing  a  contrary  intention,  when.  Sec. 
62  (S.) ;  sec.  48  (M.  ft  V.) ;  sec.  50  (T.  ft  S.  and  1858)— 618, 
650. 

26.  Code  definitions  apply  to  all  subsequent  statutes.  Sees.  60-70 
(S.) ;  sees.  46-57  (M.  ft  V.) ;  sees.  48-69  (T.  ft  S.  and  1868)-- 
618,  660. 
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COMBINATIONS. 

1.  In  violation  of  State  statute  are  punishable,  though  Incidental- 
ly affecting  interstate  commerce— 618,  647. 

2.  Agent  procuring  contract  for  lessening  full  and  free  competi- 
tion in  trade  is  guilty  of  a  violation  of  the  anti-trust  statute — 
618.  654-662,  678,  679. 

3.  S*vldence  of  other  like  offenses  is  competent  to  show  the  in- 
tent, when — 618,  658. 

See  Criminal  Conspiracy. 

COMMON  CARRIBRS. 

1.  A  railway  postal  clerk,  in  the  discharge  of  his  duties  on  a 
railway  train,  is  a  passenger  with  all  the  rights  of  a  pas^ 
senger — 13. 

2.  Derailment  of  train  with  consequent  injury  establishes  a 
prima  facie  case  of  negligence,  but  the  presumption  may  be 
rebutted — 13. 

3.  High  rate  of  speed  is  not  negligence  per  se — 13. 

4.  No  deduction  of  damages  for  salary  received  by  injured  pairty 
as  a  gratuity — 13. 

5.  Authorized  to  make  rules  necessary  for  the  operation  of  their 
business,  and  as  to  fares,  when — 482. 

6.  Reasonableness  of  rule  is  a  question  of  law — 482. 

7.  Some  tests  of  reasonableness  of  rules — 482. 

8.  BJection  of  passenger;  case  in  Judgment— 482. 

9.  May  fix  rule  as  to  amount  of  change  to  be  given  by  conduc- 
tor8~^82. 

COMPROMISB. 

1.  One  defendant  participating  in  co-defendant's  compromise 
of  plaintiff's  claim  is  equally  liable  for  compensation  of  plain- 
tiff's attorneys,  when — 263,  302,  303. 

2.  Solicitation  of  suit  debars  the  attorney  of  right  to  compensa- 
tion from  the  defendant  compromising  with  his  client  without 
his  consent,  when — ^263,  303-314. 

CONDITIONS. 

1.  Deed  conveying  estate  on  condition  need  not  reserve  to  heir 
a  right  of  entry  in  case  of  breach — 557. 

2.  Right  of  revocation  is  personal  to  grantor,  and  does  not  cre- 
ate estate  "on  condition" — 557. 

CONSIDS21ATION. 

See  Deeds  of  Conveyance  of  Land,  3,  10,  11. 
117  Tenn— 50 
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CONSTITUTION  CITESD  AND  CONSTRUED. 

1.  Statute  is  void  where  body  thereof  is  broader  than  the  title. 
Art.  2,  see.  17 — 79. 

2.  Provision  as  to  suits  against  the  State  is  not  self-executing. 
Art.  1,  sec.  17—82,  89. 

3.  Suit  against  the  State's  coal  oil  inspector  to  restrain  inspection 
and  collection  of  fees  cannot  be  maintained,  when.  Art.  2, 
sec.  28 — 82,  87. 

4.  The  constitutional  provision  "that  the  right  of  trial  by  jury 
shall  remain  inviolate"  protects  only  the  right  of  trial  by  Jury 
as  it  existed  at  common  law.    Art  1,  sec.  6 — 245«  246. 

6.  Resident  inmates  and  employees  of  a  Soldiers'  Home  over 
which  the  United  States  has  exclusive  jurisdiction  are  not 
qualified  voters  in  elections  in  this  State  where  said  Home  is 
located.  Art.  4,  sec.  1  (Tenn.);  art.  1,  sec.  8,  subsec.  17  (U. 
S.)— 334,  341.  346. 

6.  Reservation  of  right  of  inmates  of  Soldiers'  Home  to  vote  in 
elections  in  this  State,  made  in  act  ceding  exclusive  jurisdic- 
tion thereover  to  the  United  States,  is  unconstitutional,  inval- 
id, and  noneffective.    Art  4,  sec.  1 — 334,  346. 

7.  Statute  redlstricting  a  county  is  not  invalid  because  the  dis- 
tricts are  laid  off  in  inconvenient  sizes  or  shapes,  and  are 
disproportionate,  when.  Art  6,  sec.  16;  art  2,  sees.  1  and  2 
—381,  386,  389,  391,  392,  397. 

8.  Special  statute  redlstricting  a  certain  county  is  not  invalid 
as  arbitrary  and  vicious  class  legislation.  Art  11,  sec.  8 
—381,  389,  398. 

9.  Election  of  justices  of  the  peace  at  regular  election  before 
statute  creating  new  districts  takes  effect  on  the  first  day  of 
September,  1906.    Art  6,  sec.  15;  art  7,  sec.  5 — 881,  400. 

CONSTITUTIONAL  LAW. 

1.  Statute  is  void  where  body  thereof  is  broader  than  the  title 
—79. 

2.  Provision  as  to  suits  against  the  State  is  not  self-executing 
—82,  89. 

3.  Suit  against  the  State's  coal  oil  inspector  to  restrain  inspec- 
tion and  collection  of  fees  cannot  be  maintained,  when — 82. 

4.  The  constitutional  provision  (art.  1.  sec.  6),  "that  the  right  of 
trial  by  jury  shall  remain  inviolate"  protects  only  the  right  of 
trial  by  jury  as  it  existed  at  common  law — ^244. 

5.  Reservation  of  right  of  inmates  of  Soldiers'  Home  to  vote  in 
elections  in  this  State,  made  in  act  ceding  exclusive  jurisdic- 
tion thereover  to  the  United  States,  is  unconstitutional,  in- 
valid, and  noneffective — 334,  342-360. 
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CONSTITUTIONAL  LAW.— Continued. 

6.  Invalidity  of  clause  reserving  right  to  vote  does  not  render 
whole  act  unconstitutional,  when — 334,  349,  350. 

7.  Statute  redlstricting  a  county  Is  not  inyalid  because  the  dis- 
tricts are  laid  off  tn  inconvenient  sizes  or  shapes,  and  are 
disproportionate,  when — 381,  386,  389-398. 

8.  Special  statute  redlstricting  a  certain  county  is  not  invalid 
as  arbitrary  and  vicious  class  legislation — 381,  389,  398,  399. 

9.  Election  of  justices  of  the  peace  at  regular  election  before 
statute  creating  new  districts  takes  effect  on  the  first  day  of 
September,  1906 — 381,  386,  399-404. 

10.  Not  to  be  presumed  that  the  legislature  will  pass  a  defective 
or  insensible  act  or  one  in  conflict  with  the  constitution — 
881,  408. 

11.  Construction  of  State  statutes  to  avoid  conflict  with  constitu- 
tion, State  and  federal,  and  acts  of  congress  within  its  pow- 
er—618,  641,  642. 

12.  The  anti-trust  statute  (Acts  1903,  ch.  140)  is  not  violative  of 
the  constitution  of  the  United  States  (art.  1,  sec.  8),  because 
is  was  not  Intended  to  apply  to  Interstate  commerce;  and  the 
word  "importation"  was  Inaccurately  used  in  referring  to  ar- 
ticles already  imported — 618,  642,  643,  644. 

CONTEST  OP  WILLS. 

See  Wills. 
CONTRACTORS. 

See  Independent  Contractors. 
CONTRACTS. 

1.  Insurance  company  cannot  change  contract  rate  of  premium, 
without  consent  of  insured,  to  facilitate  reorganization,  when 
—203,  210,  221,  222. 

2.  Defendants  sought  to  be  held  liable  for  compensation  of 
plaintiff's  attorneys  may  rely  upon  invalidity  of  contract  of 
employment,  when — ^263,  303. 

CONTRIBUTORY  NEGLIOENCE. 

1.  Question  to  be  submitted  to  the  jury-— 416,  423. 

2.  Proximately  causing  the  Injury  prevents  recovery,  and  it 
need  not  be  the  sole  proximate  cause.  Instruction  to  contrary 
is  error,  when — 680,  693-696. 
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CORPORATIONS. 

1.  Not  Included  in  the  words  "person  or  persons"  In  a  statate 
showing  a  contrary  intention,  when — 618,  648-654. 

2.  Not  indictable  for  the  violation  of  the  anti-trust  statute  (Acts 
1903,  ch.  140),  because  the  words  "person  or  persons"  used  in 
the  Indictment  provisions  thereof,  when  properly  construed 
with  the  other  provisions  for  the  forfeiture  of  charters  and 
licenses  of  corporations,  do  not  include  corporations — 618, 
64S-654. 

8.  Agent  of  a  corporation  procuring  contract  for  lessening  full 
and  free  competition  in  trade  is  guilty  of  a  violation  of  the 
anti-trust  statute— 618,  654-662,  678,  679. 

4.  Corporation  and  its  officer  or  agent  may  both  be  guilty  of 
criminal  conspiracy,  and  both  be  counted  as  different  parties 
to  make  the  necessary  number — 618,  663-670,  678,  679. 

5.  liiay  commit  wrongs,  torts,  and  crimes  through  officers  and 
agents  acting  in  apparent  scope  of  their  authority — 618,  664- 
667. 

6.  Chargeable  as  conspirator  with  its  agent,  acting  under  direc- 
tions to  do  what  constitutes  a  conspiracy,  though  the  agent 
uses  means  not  specifically  authorized,  when — 618,  €70-674. 

See  Foreign  Corporations. 

COSTS. 

Where  the  transcript  is  in  inextricable  confusion,  the  fees  of 
the  clerk  for  making  it  will  be  disallowed — 537. 

COUNTIES. 

1.  Statute  redistricting  a  county  is  not  invalid  because  the  dis- 
tricts are  laid  off  in  inconvenient  sizes  or  shapes,  and  are 
disproportionate,  when — 381,  386,  389-39«. 

2.  Special  statute  redistricting  a  certain  county  is  not  invalid 
as  arbitrary  and  vicious  class  legislation — 381,  389,  398,  399. 

3.  Election  of  Justices  of  the  peace  at  regular  election  before 
statute  creating  new  districts  takes  effect  on  the  first  day  of 
September,  1906—881,  386,  399-404'. 

COUNTY  COURT. 

Jurisdiction  and  procedure  in  administration  of  Insolvent  es- 
tates of  $1,000  and  under,  and  appeals  therefrom— 489. 

COURT  OF  CHANCERY  APPEALS. 

Finding  of  intent  to  dedicate  a  road  to  the  public,  without 
the  special  facts,  is  sufficient — 524. 
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COURTHOUSE. 

1.  Special  tax  levy  for  workhouse  changed  by  subsequent  amend- 
ment or  new  levy  for  courthouse  improvements  only — 327. 

2.  Special  tax  levy  for  vault  andd  water-closet  improvements 
for  courthouse  may  be  made  under  statute — 327. 

3.  Special  tax  levy  for  current  year  may  be  modified  by  amend- 
ment or  new  levy  made  at  succeeding  January  term,  and  the 
tax  collected  for  the  year  of  the  original  levy — 327. 

CRIMINAL  CONSPIRACY. 

1.  Indictment  charging  conspiracy  as  to  coal  oil  imported  into 
this  State  refers  to  oil  already  imported  and  stored  here,  and 
not  to  oil  to  be  imported,  when — 618,  645-647. 

2.  Acquittal  of  one  prevents  conviction  of  the  other  where  only 
two  were  alleged  to  be  members — 618,  662,  663. 

3.  Indictment  need  not  embrace  all  the  conspirators — 618,  667. 

4.  Corporation  and  its  officer  or  agent  may  both  be  guilty  of 
criminal  conspiracy,  and  both  be  counted  as  difterent  parties 
to  make  the  necessary  number-— 618,  663-670,  678,  679. 

6.  Corporation  is  chargeable  as  conspirator  with  its  agent,  act- 
ing under  directions  to  do  what  constitutes  a  conspiracy, 
though  the  a^ent  uses  means  not  specifically  authorized,  when 
—618,  670-674. 

6.  Evidence  of  overt  act  not  included  in  preconceived  plans  is 
competent,  when — 618,  673,  674. 

7.  Merchant  countermanding  order,  for  a  gift,  which  tends  to 
lessen  and  prevent  competition  is  a  party  to  the  conspiracy, 
when— 618,  663,  667,  674-678. 

See  Combinations. 

CRIMINAL  LAW. 

1.  Character  of  the  accused  is  that  at  and  before  the  offense, 
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and  not  a  reputation  subsequently  acquired — 363,  372-374. 

2.  Accused  cannot  be  impeached  as  a  witness  by  subsequently 
reputed  specific  acts  of  viciousness,  when — 363,  374-380. 

3.  Accused  cannot  be  impeached  as  a  witness  by  testimony  of 
other  witnesses  as  to  specific  acts,  when — 363,  379. 

4.  But  accused  may  be  impeached  as  a  witness  by  questions 
asked  him  as  to  specific  acts,  but  the  inquiry  is  closed  with 
his  denial— 363,  379. 

CUSTODY  OP  CHILDREN. 

See  Children. 
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DAMAGES. 

1.  No  deduction  for  salary  received  by  injured  party  as  a  gra- 
tuity—13. 

2.  Mine  owner  is  not  liable  in  damages  for  the  negligence  of  his 
statutory  certificated  mine  foreman  resulting  in  injuries  to  his 
mining  employee,  when — 168. 

But  see  Acts  1907,  ch.  540,  sees.  7  and  8,  enacted  to  obviate  this 
decision  by  altering  the  statute  under  which  it  was  made. 

8.  Peremptory  instructions  for  verdict  in  favor  of  defendant 
should  be  given  in  such  case;  dismissal  of  suit  for  failure — 
168. 

4.  Coal  mine  operator  is  liable  for  damages  resulting  from  pump- 
ing acidulated  subterranean  water  from  his  mine  into  a  stream 
and  rendering  It  unfit  for  its  accustomed  use — 180. 

6.  Municipal  corporations  are  not  liable  in  damages  to  abutting 
owner  for  permitting  steam  railroad  to  occupy  street  beyond 
the  extension  of  his  line — 224,  227,  228. 

6.  Damages  recoverable  by  landowner  against  the  city  for  change 
in  grade  of  street — 224,  230,  231. 

7.  Damage  is  difference  between  market  value  Just  before  and 
after  grading  street— 224,  231,  232. 

8.  Evidence  of  elements  of  damages  admissible  and  to  be  con- 
sidered—224,  228-232. 

9.  No  damages  recoverable  under  statute  for  inconvenience  dur* 
ing  progress  of  work,  but  by  an  independent  action— 224,  232, 
233. 

10.  Charge  that  city  is  not  liable  to  abutting  landowner  for  de- 
struction of  water  pipes  not  owned  by  plaintiff  is  not  prejudi- 
cial, when — 224.  233. 

11.  Under  a  proceeding  to  open  a  public  road,  the  damages  as- 
sessed should  be  paid  out  of  the  general  fund  of  the  county, 
and  not  out  of  the  funds  of  a  particular  road  district — ^500. 

12.  Damages  recoverable  by  owner  of  one  ferry  franchise  against 
the  owner  of  another  ferry  franchise  wrongfully  excluding 
him  on  refunding  bond  given  upon  dissolution  of  injunction — 
624. 

13.  Damages  for  Injury  resulting  from  employee's  failure  to  dis- 
charge his  duty  are  not  recoverable  from  employer,  when; 
case  in  judgment— 680,  683-693. 

DEDICATION. 

See  Public  Roads. 
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DEEDS  OP  CONVEYANCE  OP  LAND. 

1.  Of  a  married  woman  executed  by  an  attorney  in  fact  may  be 
validated  by  registration  for  twenty  years,  when — 315. 

2.  Defective  or  void  probate  cured  by  registration  for  twenty 
years,  when — ^315. 

3.  Instrument  is  a  deed,  when  in  form  of  deed,  reciting  consider- 
ation, and  vests  title  in  praesenti — 557. 

4'.  Contemporaneous  power  of  attorney  to  grantor  to  collect 
rents  for  life  does  not  make  it  a  will — 557. 

5.  May  reserve  right  of  revocation  to  grantor — 557. 

6.  A  power  of  revocation  does  not  convert  deed  into  a  will — 557. 

7.  Surrounding  facts  may  be  considered  to  ascertain  whether 
deed  or  will  was  intended — 557. 

8.  Conveying  estate  on  condition  need  not  reserve  to  heir  a  right 
of  entry  in  ca43e  of  breach — 557. 

9.  Right  of  revocation  is  personal  to  grantor,  and  does  not  cre- 
ate estate  "on  condition" — 557. 

10.  Gross  inadequacy  of  consideration  raises  presumption  of 
fraud,  when — 557. 

11.  Inadequacy  of  consideration  does  not  raise  presumption  of 
fraud,  when — 557. 

12.  Effective  as  intended  where  description  is  erroneous  as  to 
land  actually  surveyed  and  marked  out  on  the  ground — 706, 
723-743. 

13.  Case  in  judgment — 706,  708-743. 

14.  Such  rule  is  not  against  policy  of  registration  laws,  where 
subsequent  purchaser  had  notice — 706,  743. 

15.  Such  rule  applied  in  ejectment  suit  without  bill  in  chancery 
for  correction  and  reformation  of  deed — 706,  743. 

16.  Such  rule  is  not  in  violation  of  the  statute  of  frauds — 706, 
743,  744. 

DEFINITIONS. 

Code  definitions  apply  to  all  subsequent  statutes — 618,  650. 
DIMINUTION  OP  RECORD. 

Omission  to  copy  in  the  transcript  a  rule  of  court  as  to  motions 
for  new  trials  may  be  supplied  by  suggestion  of  diminution, 
etc.— 98. 

DISTRICTS. 

See  Counties. 
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DIVORCBL 

1.  Chancery  jurlidictlon  to  grant  separate  maintenance  to  wife, 
without  application  for  divorce,  when — 103,  10&-109. 

2.  Bill  for  separate  maintenance  by  a  resident  for  less  than  two 
Tears  is  sufficient,  though  it  shows  ground  for  divorce,  with 
divorce  affidavit  attached— 108,  107-111. 

DRAFTS. 

See  Billt  and  Notes. 
DYING  DECLARATIONS. 

Meagemess  of  charge  as  to  dying  declarations  is  not  reversible 
error  in  the  absence  of  a  special  request  formulating  the  in- 
structions desired — 863,  871,  372. 

BJSCTMENT. 

Rule  that  deeds  of  conveyance  of  land  are  effective  as  intended, 
where  description  is  erroneous  as  to  land  actually  surveyed 
and  marked  out  on  the  ground,  will  be  applied  in  ejectment 
suit  without  bill  in  chancery  for  correction  and  reformation  of 
deed— 706,  723-743. 

BLBCTION  IN  SUITS. 

1.  State  rttuired  to  elect  upon  which  ofPense  a  conviction  will  be 
sought  for  the  violation  of  the  age  of  consent  law,  when — 68, 
61-67. 

ELECTIONS. 

1.  Resident  inmates  and  employees  o(  a  Soldiers'  Home  over 
which  the  United  States  has  exclusive  Jurisdiction  are  not 
qualified  voters  in  elections  in  this  State  where  said  Home  is 
located— 334,  338-350. 

2.  Reservation  of  right  of  inmates  of  Soldiers'  Home  to  vote  in 
elections  in  this  State,  made  in  act  ceding  exclusive  Jurisdic- 
tion thereover  to  the  United  States,  is  unconstitutional,  in- 
valid, and  noneffective — 334,  342-360. 

3.  Invalidity  of  clause  reserving  right  to  vote  does  not  render 
whole  act  unconstitutional,  when — ^334,  849,  360. 

4.  Exclusive  jurisdiction  of  United  States  is  not  affected  by  the 
conveyance  of  land  purchased  by  it  to  a  corporation  owned 
and  controlled  by  it,  when— 334,  846,  847. 

6.  Inmates  and  employees  working  and  eating  in  such  Soldiers' 
Home,  but  residing  with  their  families  on  the  outside,  may 
vote,  if  otherwise  qualified — 884,  848,  849,  861. 
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BLBCTIONS.--Coiitinaed. 

6.  Mandamus  will  not  lie  to  compel  erasure  from  registration 
books  where  the  names  improperly  registered  do  not  appear, 
when— 334,  339,  350,  351. 

7.  Mandamus  affecting  parties  not  before  the  court  will  not  be 
awarded,  when — 384,  350,  351. 

8.  Mandamus  will  not  lie  to  compel  erasure  of  names  of  disqual- 
ified voters  from  registration  books,  when — 334,  351-362. 

9.  Certificate  of  registration  may  be  challenged  before  Judges 
of  election  where  procured  by  fraud  or  perjury;  fraud  defined 
—334,  361,  362. 

0.  Election  of  Justices  of  the  peace  at  regular  election  before 
statute  creating  new  districts  takes  effect  on  the  first  day  of 
September,  1906—381,  885,  399-404. 

EMINENT  DOMAIN  LAWS. 

1.  Damages  for  land  taken  for  public  road  paid  out  of  the  gen- 
eral county  fund — 500. 

2.  Road  law  is  not  void  for  failure  to  provide  for  payment  of 
damage  when  prior  unrepealed  act  provides  method — 500. 

See  Public  Roads. 

EMPLOYER  AND  EMPLOYEE. 

1.  Question  of  assumption  of  risk  by  employee  is  properly  sub- 
mitted to  the  Jury— 415,  423. 

2.  Burden  rests  upon  injured  employee  to  show  existence  of 
dangerous  obstruction  and  employer's  knowledge  thereof, 
when— 680,  683-691,  and  especially  689-691. 

3.  Negligence  not  presumed  against  employer  in  furnishing  ap- 
pliances from  injury  to  employee,  when — 680,  689,  691. 

4'.  Damages  for  injury  resulting  from  employee's  failure  to  dis- 
charge his  duty  are  not  recoverable  from  employer,  when; 
case  in  Judgment— 680,  683-693. 

ENTRY. 

See  Right  of  Entry. 
EQUALIZERS. 

See  State  Board  of  Equalizers. 
ESTATES  ON  CONDITION. 

See  Conditions. 
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BSTOPPEO^. 

1.  No  estoppel  by  probate  of  will  to  rely  on  earlier  will  to  pre- 
vent contest  of  the  later  probated  will — 136,  148,  149. 

2.  Litigant  must  maintain  consistent  position — ^557. 

BVIDENCB. 

1.  In  prosecutions  for  the  violation  of  the  age  of  consent  law 
and  cognate  crimes,  evidence  of  other  acts  of  illicit  sexual 
Intercourse,  both  prior  and  subsequent  to  the  act  charged  in 
the  indictment,  is  competent — 68,  61,  62. 

2.  But  the  State  will  be  required  to  elect  upon  which  oftense  a 
conviction  will  be  sought — 68,  61-67. 

8.  Confidential  communications  between  attorney  and  client  are 
not  admissible — 73. 

4.  Statements  of  testator  concerning  marital  relations  are  in- 
admissible— 16. 

6.  Evidence  of  valid  earlier  unprobated  will  is  admissible  to 
prevent  contest  of  subsequent  will  by  an  heir  left  nothing  un- 
der earlier  will— 135,  141,  143-162. 

6.  Burden  on  insurance  company  to  show  an  unexpected  emer- 
gency authorizing  an  increase-  of  premium  rates,  when — 203, 
210-214. 

7.  Recovery  for  full  amount  of  policy  payable  out  of  one  assess- 
ment on  members  in  the  absence  of  evidence  as  to  what 
amount  one  assessment  would  produce — 203,  222,  223. 

8.  Evidence  of  elements  of  damages  admissible  and  to  be  con- 
sidered—224,  228-232. 

9.  Evidence  held  insufilcient  to  warrant  a  conviction  of  murder 
in  the  first  degree — 363,  366-368. 

10.  Evidence  is  admissible  to  prove  the  good  character  of  the 
plaintiff,  where  he  testified,  and  upon  his  cross-examination 
an  effort  was  made  to  dscredit  him  as  a  witness— 415,  428. 
429. 

11.  Erroneous  exclusion  is  cured  by  subsequent  admission — 500. 

12.  Of  other  like  offenses  is  competent  to  show  the  intent,  when 
—618,  668. 

13.  Of  overt  act  in  criminal  conspiracy,  though  not  included  in 
preconceived  plans,  is  competent,  when — 618,  673,  674. 

14.  Withheld  is  presumed  to  be  against  the  interest  and  insis- 
tence of  the  party  so  withholding  it,  when — 618,  672. 

16.  Parol  evidence  is  admissible  to  identify  land — 706,  726-731. 

FERRIES. 

See  Public  Ferries. 
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FIRB  E^SCAPES. 

See  Hotels  and  Boarding  Houses. 
FOREIGN  CORPORATIONS. 

1.  Foreign  corporation  furnishing  schoolbooks  under  contract 
with  the  State  is  not  a  public  and  governmental  agency  ex- 
empt from  taxation  on  its  business  and  property  here — ^746- 
765. 

2.  Such  corporation  is  subject  to  taxation  as  a  merchant  on 
books  kept  here  for  sale — 74B,  765-771. 

FORFEITURE. 

Assessment  life  policy  is  not  forfeited  by  nonpayment  of  ille- 
gally Increased  premiums,  but  is  collectible,  less  credits  for 
unpaid  lawful  premiums — 203,  212. 

FRAUD. 

1.  Gross  inadequacy  of  consideration  raises  presumption  of 
fraud,  when — 557. 

2.  Inadequacy  of  consideration  does  not  raise  presumption  of 
fraud,  when — 557. 

GENERAL  CHARACTER. 

See  Character. 

GRAND  JURY. 

Objection  to  formation  of  grand  jury,  after  indictment,  must 
be  seasonably  made  by  plea  in  abatement;  case  in  judgment 
—235. 

HEALTH  INSURANCE. 

1.  Applicant's  inaccurate  statement  as  to  obscure  or  undeveloped 
disease  will  not  forfeit  policy,  when;  case  in  judgment — 578, 
580-586. 

2.  Notice  of  sickness  is  a  condition  precedent  to  right  of  recov- 
ery under  the  policy,  when — 578,  587-594. 

HOTELS  AND  LODGING  HOUSES. 

1.  Regular  boarder  is  included  in  a  statute  and  city  ordinance 
requiring  keepers  or  proprietors  to  provide  fire  escapes — 
470,  475-478. 

2.  Statute  requiring  keepers  or  proprietors  to  furnish  rope  or 
trope  ladder  fire  escapes  does  not  impose  the  duty  on  the 
owner  of  a  hotel  operated  by  a  lessee— 470,  475,  476,  478,  479. 
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HOTELS  AND  LODGING  HOUSES.— Continued. 

3.  Statute  requiring  certain  fire  escapes  by  owners  of  hotels  over 
certain  dimensions  does  not  apply  to  a  hotel  not  exceeding 
those  dimensions — 470,  476,  479. 

4.  Statute  requiring  certain  hotels  thereafter  constructed  to  be 
provided  with  certain  stairways  does  not  apply  to  hotels  pre- 
viously  erected,  though  changes  are  subsequently  made— 470, 

476,  479. 

6.  City  ordinance  reqtiiring  fire  escapes  is  a  valid  police  regula- 
tion, when— 470,  476,  477,  479. 

6.  City  ordinance  is  effective  from  its  passage,  though  notice  be 
required  to  enforce  penalty,  when — 470,  476,  477,  479. 

7.  Questions  as  to  proper  equipment  of  fire  escapes  under  city 
ordinance,  and  whether  failure  to  so  equip  was  proximate 
cause  of  injury,  are  for  the  jury;  and  direction  of  verdict 
is  error,  when — 470,  476,  477,  479-481. 

8.  Noncompliance  with  city  ordinance  requiring  fire  escapes  can- 
not be  waived,  as  public  policy  forbids  such  waiver — 470,  476, 

477,  479-481. 

HUSBAND  AND  WIFE. 

1.  Chancery  jurisdiction  to  grant  separate  maintenance  to  wife, 
without  application  for  divorce,  when — 103.  105-109. 

2.  Bill  for  separate  maintenance  by  a  wife  resident  for  less  than 
two  years  is  sulBx^ient,  though  it  shows  ground  for  divorce, 
with  divorce  affidavit  attached — 103,  107-111. 

3.  Bill  for  separate  maintenance  is  maintainable  by  wife  re- 
cently returning  to  this  State,  when — 103,  107-111. 

4.  Custody  of  young  children  may  be  awarded  to  the  wife  in  her 
suit  for  separate  maintenance,  when;  open  for  future  dispo- 
sition—103,  111. 

6.  Decree  for  separate  maintenance  of  the  wife  requiring 
monthly  payments  should  provide  for  discretionary  continu- 
ance until  when— 103,  109-113. 

6.  Decree  permitting  one  parent  to  remove  beyond  the  State 
young  children  whose  custody  is  awarded  to  the  other  la  im- 
proper—103,  112-114. 

IMPLIED  REPEAL  OP  STATUTES. 

See  Statutes. 
IMPORTATIONS. 

See  Interstate  Commerce. 
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INDBPESNDBNT  CONTRACTOR. 

1.  One  undertaking  to  do  a  completed  job  without  control  or 
direction  as  to  instrumentalities  by  the  proprietor — 596»  598- 
604. 

2.  Liability  of  proprietor  for  injuries  resulting  from  fall  of  awn- 
ing roller  upon  a  pedestrian  during  repalrment  of  the  awning 
by  an  independent  contractor-— 696,  600,  603-617. 

INDICTMENTS. 

1.  Infirmity  is  cured  by  verdict,  when;  case  in  judgment — 94. 

2.  Charging  conspiracy  as  to  coal  oil  imported  into  this  State 
refers  to  oil  already  imported  and  stored  here,  and  not  to  oil 
to  be  imported,  when — 618,  645-647. 

3.  Need  not  embrace  all  the  conspirators — 618,  667. 

INDORSBMEft^. 

Bank's  restrictive,  but  surplusage,  indorsement  on  all  but  three 
drafts  to  which  bills  of  lading  are  attached  does  not  render 
the  bank  liable  as  to  the  bills  attached  to  drafts  not  so  in- 
dorsed— 153,  166,  167. 

INJUNCTIONS. 

1.  Against  illegal  assessment  of  taxes  is  not  prevented  by  stat- 
ute prohibiting  injunction  against  collection  of  State  taxes, 
when— 116,  123,  126,  127. 

2.  Suit  against  officials  to  enjoin  certification  of  illegal  and  void 
assessment  of  taxes  and  their  collection  thereunder  is  not  a 
suit  against  the  State— 116,  123,  127,  128. 

3.  Remedy  by  bill  in  chancery  against  the  void  action  of  the 
State  board  of  equalizers  in  the  assessment  of  taxes — ^116,  127- 
129. 

4.  Damages  recoverable  by  owner  of  one  ferry  franchise  against 
the  owner  of  another  ferry  franchise  wrongfully  excluding 
him  on  refunding  bond  given  upon  dissolution  of  Injunction — 
624. 

INSTRUCTIONS. TO  JURY. 

See  Charge  of  Court;  Verdicts. 
INSURANCE. 

See  Health  Insurance;  Life  Insurance. 
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INTENTION. 

1.  Intent  of  statutes  will  prevail  over  strict  letter  or  literal 
sense;  general  terms  limited;  narrow  terms  expanded,  when — 
881.  403,  404,  618,  638>641,  643,  644. 

2.  State  statutes  should  be  construed  so  as  not  to  conflict  with 
the  constitution  of  the  State  or  the  United  States,  or  the 
acts  of  congress  within  its  constitutional  powers,  if  it  can  be 
done  without  violating  the  evident  intention — 618,  641,  642. 

INTERSTATE  COMMJBRCE. 

1.  Anti-trust  statute  is  constitutional;  not  regulation  of  Inter- 
state commerce;  "importation"  used  for  articles  alread7  im- 
ported—618.  642,  643,  644. 

2.  Articles  imported  after  becoming  a  part  of  the  property  here 
are  subject  to  State  legislation — 618,  643,  647,  648. 

2.  Statutes  regulating  intrastate  commerce  enforced,  though 
containing  clauses  invalid  as  attempting  to  regulate  interstate 
commerce,  when — 618,  644,  645. 

4.  Combinations  in  violation  of  State  statute  are  punishable, 
though  incidentally  affecting  interstate  commerce — 618,  647. 

INTRASTATE  COMMERCE. 

1.  Articles  imported  after  becoming  a  part  of  the  property  here 
are  subject  to  State  legislation — 618,  643,  647,  648. 

2.  Statutes  regulating  intrastate  commerce  enforced,  though 
containing  clauses  invalid  as  attempting  to  regulate  inter- 
state commerce,  when — 618,  644,  645. 

3.  Indictment  charging  conspiracy  as  to  coal  oil  imported  into 
this  State  refers  to  oil  already  imported  and  stored  here, 
and  not  to  oil  to  be  imported,  when — 618,  645-647. 

4.  A  combination  affecting  intrastate  commerce  is  none  the  less 
a  violation  of  the  anti-trust  statute  of  the  State,  and  punisha- 
ble under  it,  where  the  agreement  made  incidentally  affects 
interstate  commerce — 618,  647. 

JUDGMENTS. 

1.  Proper  judgment  dismissing  petition  to  contest  a  probated 
will  rendered  by  supreme  court  upon  reversal,  without  re- 
mandment,  when — 135,  137,  152. 

2.  Supreme  court  will  correct  erroneous  or  imperfect  judgment, 
when — 247. 

3.  Trial  judge's  erroneous  disregard  of  finding  of  mitigating  cir- 
cumstances may  be  corrected  by  supreme  court  in  its  judg- 
ment of  affirmance — 430,  468. 
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JUDOMSNTS.--Contlnued. 

4'.  Absence  of  judgment  can  not  be  supplied;  remandment  for, 
when — 537. 

JURISDICTION  CEDED  TO  UNITED  STATES. 

See  United  States. 

JURY. 

1.  No  right  to  trial  by  jury  in  mandamus  cases  at  common  law — 
244. 

2.  The  constitutional  provision  (art.  1,  sec.  6)  "that  the  right  of 
trial  by  jury  shall  remain  Inviolate"  protects  only  the  right 
of  trial  by  jury  as  it  existed  at  common  law — 244. 

See  Grand  Jury;  Traverse  Jury. 
LANDOWNERS. 

See  Municipal  Corporations. 
LAW. 

The  spirit  of  the  law  must  not  be  subordinated  to  the  letter, 
nor  the  soul  of  justice  to  its  form — 607,  620. 

LEVY  OP  TAXES. 

See  Tax  Levies  by  County  Court. 

LEWD  FEMALE. 

1.  A  lewd  female,  In  the  sense  of  the  provision  In  the  age  of 
consent  law  prohibiting  a  conviction  when  the  female  Is  at 
the  Ume  and  before  the  carnal  knowledge  a  lewd  female,  de- 
fined—58,  67-71. 

2.  I^ewdness  of  female  that  bars  a  conviction  must  be  at  and 
before  the  carnal  act  charged;  reformation  of  female — 68,  71, 
72. 

UFB  INSURANCE. 

1.  Forfeiture  for  nonpayment  of  premium  will  not  be  enforced 
where  insurer  does  not  give  notice  in  accordance  with  Its 
custom,  when — 33,  4143. 

2.  Notice  of  maturity  of  premium  mailed,  but  not  received,  will 
not  effect  a  forfeiture  for  Its  nonpayment,  when — 33,  43-66. 

3.  Policy  construed  to  sustain  it  rather  than  to  forfeit  It,  when — 
33,  66. 

4.  Provisions  of  notes  accepted  in  lieu  of  annual  premium  meas- 
ure the  rights  of  the  parties,  and  construed  to  save  forfeiture, 
when — 33,  55-57. 
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UFB  INSTTRANCB. — Continued. 

6.  Increased  rates  in  assessment  company  must  be  in  accord- 
ance with  the  terms  of  policy,  when — 203,  210-212,  214-217. 

6.  Policy  is  not  forfeited  by  nonpayment  of  illegally  increased 
premiums,  but  is  collectible,  less  credits  for  unpaid  lawful 
premiums~203,  212. 

7.  Burden  on  the  company  to  show  an  unexpected  emergency  au- 
thorizing an  increase  of  premium  rates,  when — ^203,  .210-214. 

8.  Tender  according  to  contract  rate  is  unnecessary,  where  an 
illegally  increased  rate  is  insisted  on — 203,  217;221. 

9.  Tender  is  unnecessary  where  an  assessment  is  not  made, 
when— 203,  221. 

10.  Company  cannot  change  contract  rate  of  premium,  without 
consent  of  insured,  to  facilitate  reorganization,  when — ^203, 
210,  221,  222. 

11.  Recovery  for  full  amount  of  policy  payable  out  of  one  assess- 
ment on  members  in  the  absence  of  evidence  as  to  what 
amount  one  assessment  would  produce — 203,  222,  223. 

12.  Rights  of  beneficiary  cannot  be  divested  without  consent,  when 
—543. 

18.  Beneficiary  may  be  changed  at  will  of  assured,  when  right 
to  do  so  is  reserved;  case  in  Judgment — 543. 

LITBRAUSM. 

Intention  of  statute  to  prevail  over  the  literalism  of  the  terms 
used,  when— 381,  403,  404,  618,  638-641,  643,  644. 

LITIGANTS. 

Must  maintain  consistent  position — 557. 
MAINTENANCE. 

See  Husband  and  Wife. 

MANDAMUS. 

1.  Right  to  trial  by  jury  in  mandamus  cases  is  within  the  dis- 
cretion of  the  trial  Judge— 244. 

2.  Mandamus  will  not  lie  to  compel  erasure  from  registration 
books  where  the  names  improperly  registered  do  not  appear, 
when— 334,  339,  350.  351. 

3.  Mandamus  affecting  parties  not  before  the  court  will  not  be 
awarded,  when— 334,  350,  351. 

4.  Mandamus  will  not  lie  to  compel  erasure  of  names  of  disqual- 
ified voters  from  registration  books,  when — 334,  351-362. 
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MARRIED  WOMEN. 

1.  Deeds  of  conveyance  of  land  of  a  married  woman  executed 
by  an  attorney  In  fact  may  be  validated  by  registration  for 
twenty  years,  when — ^315. 

2.  Separate  estate  Is  created  by  deed  from  husband  to  wife — 639. 

3.  No  privy  exAmlDatlon  necessary  If  power  of  feme  soJe  Is 
conferred  by  deed — 639. 

4.  Deed  of  married  woman,  without  privy  examination  Is  void, 
when  power  of  feme  sole  not  expressly  conferred — 639. 

MEASURE  OF  DAMAGES. 

See  Damages. 

MERCHANTS. 

Foreign  corporation  furnishing  schoolbooks  under  contract  with 
the  State  is  subject  to  taxation  as  a  merchant  on  books  kept 
here  for  sale — 746,  765-771. 

MINING. 

1.  Owner  is  not  liable  for  the  negligence  of  his  statutory  cer- 
tificated mine  foreman  resulting  In  Injuries  to  his  mining  em- 
ployee, when — 168. 

But  see  Acts  1907,  ch.  640,  sees.  7  and  8,  enacted  to  obviate  this 
decision  by  altering  the  statute  under  which  It  was  made. 

2.  Peremptory  Instructions  for  verdict  In  favor  of  defendant 
should  be  given  in  such  case;  dismissal  of  suit  for  failure — 
168. 

8.  Coal  mine  operator  Is  liable  for  damages  resulting  from  pulp- 
ing acidulated  subterranean  water  from  his  mine  into  a 
stream  and  rendering  it  unfit  for  its  accustomed  use — 180. 

MITIGATING  CIRCUMSTANCES. 

1.  Finding  of  guilty  must  be  made  from  the  evidence  beyond  a 
reasonable  doubt,  as  with  or  without  mitigating  circum- 
stances, when — 480,  463,  464,  462,  463. 

2.  Found  in  verdict  for  murder  In  the  first  degree  should  not 
be  disregarded  by  the  trial  judge,  when;  case  in  judgment — 
430,  467,  468. 

8.  Trial  judge's  erroneous  disregard  of  finding  of  mitigating  cir- 
cumstances may  be  corrected  by  supreme  court  in  its  judg- 
ment of  affirmance— 430,  468. 

MORTGAGES. 

After  acquired  property  covered  by,  when — 260. 
117  Tenn. — 51. 
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MUNICIPAL  CORPORATIONS. 

1.  Not  liable  In  damages  to  abutting  owner  for  permitting  steam 
railroad  to  occupy  street  beyond  the  extension  of  his  line — 
224,  227,  228. 

2.  Damages  recoverable  by  landowner  against  the  city  for  change 
in  grade  of  street — 224,  230,  231. 

3.  Damage  is  difference  between  market  value  just  before  and 
after  grading  street— 224,  231,  282. 

4.  Evidence  of  elements  of  damages  admissible  and  to  be  con- 
sidered—224,  228-232. 

5.  No  damages  recoverable  under  statute  for  inconvenience  dui^ 
ing  progress  of  work,  but  by  an  independent  action — 224',  232, 
233. 

6.  Charge  that  city  is  not  liable  to  abutting  landowner  for  de- 
struction of  water  pipes  not  owned  by  plaintift  is  not  preju- 
dicial, when— 224,  233. 

7.  Must  have  legislative  authority  to  levy  taxes,  and  can  only 
tax  accordingly — 569. 

8.  Real  estate,  to  be  taxable  for  municipal  purposes,  must  be 
within  the  corporate  limits  on  the  date  fixing  the  status  of 
property  for  taxation;  case  in  judgment — 569. 

9.  Question  whether  the  legislature .  may  confer  power  upon  a 
municipality  to  fix  the  tax  year  at  a  date  different  from  that 
fixed  by  the  general  law  is  reserved,  and  not  decided — 569. 

10.  Hold  streets  in  trust  for  the  public  to  be  used  by  it  subject 
to  police  regulations — 595,  604,  605. 

11.  Use  of  streets  by  abutting  owners  beyond  the  uses  of  the 
general  public — 595,  605. 

12.  Encroachments  upon  streets  constitute  a  public  nuisance;  ex- 
ceptions— 595,  606. 

MURDER  IN  THE  FIRST  DEGREE. 

1.  Evidence  held  insu-fficient  to  warrant  a  conviction — 363,  366- 
368. 

2.  Failure  to  charge  as  to  offenses  included  in  indictment  for 
murder  where  there  is  no  evidence  applicable  to  them  is  not 
reversible  error — 363,  372. 

3.  Evidence  held  not  to  preponderate  against  verdict  of— 430, 
435-439. 

4.  No  reversal  for  omission  to  charge  upon  lower  offenses  em- 
braced under  charge  of  murder  in  the  first  degree,  if  not  pre- 
judicial—430,  439-441. 

5.  Mitigating  circumstances  found  in  verdict  for  murder  in  the 
first  degree  should  not  be  disregarded  by  the  trial  judge, 
when;  case  In  judgment— 430,  467,  468. 
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MTTRDESR  IN  THE  FIRST  DEGREB. — Continued. 

6.  Trial  Judge's  erroneous  disregard  of  finding  of  mitigating  cir- 
cumstances may  be  corrected  by  supreme  court  in  its  Judg- 
ment of  afllrmance~-430,  4'68. 

MUTUAL  BENEFIT  SOCIETIES. 

1.  A  by-law  or  rule  making  a  reasonable  increase  in  rate  on  a 
certain  class  of  its  policy  holders  is  valid,  when — 649. 

2.  Such  by-law  or  rule  must  be  reasonable;  remedy,  if  it  be  un- 
reasonable; case  in  Judgment — 549. 

NATIONAL  BANKS. 

Purchase  of  bills  of  lading  and  in  effect  the  goods  embraced 
therein  by  a  national  bank  is  ultra  vires,  and  no  consequent 
obligation  is  enforceable  against  it — ^153,  164,  165. 

NEGLIGENCE. 

i 

1^  Derailment  of  a  train  with  consequent  injury  to  a  passenger 
raises  a  rebuttable  presumption  of  negligence — ^13. 

2.  Mine  owner  is  not  liable  for  the  negligence  of  his  statutory 
certificated  mine  foreman  resulting  in  injuries  to  his  mining 
employee,  when — 168. 

But  see  Acts  1907,  ch.  540,  sees.  7  and  8,  enacted  to  obviate  this 
decision  by   altering  the   statute  under  which   it  was   made. 

3.  Action  for  injury  proximately  caused  by  violation  of  or  by 
noncompliance  with  common  law,  statute,  or  city  ordinance, 
when— 470,  477. 

4.  Presumed  from  falling  of  awning  or  obstruction  over  street, 
if  unexplained  by  the  erecter  and  maintainor  thereof — 595, 
617. 

5.  Not  presumed  against  employer  In  furnishing  appliances,  from 
injury  to  employee,  when — 680,  689,  691. 

6.  Evidence  of  obstruction  near  railroad  track  not  showing  neg- 
ligence of  the  railroad  company,  when — 680,  683-699. 

NEGROES. 

Objection  that  negrroes  were  excluded  from  the  grand  Jury  and 
from  the  traverse  or  trial  panel  of  jury  is  not  sustained, 
when^235. 

NEW  TRIALS. 

1.  Improper  conduct  of  attorney  is  reversible  error,  when — ^78. 

2.  Rule  of  court  to  motions  for  new  trials  copied  in  transcript, 
when;  omission  supplied  by  suggestion  of  diminution,  etc — 
98. 
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NEW  TRIALS. — Continued. 

3.  Motion  for  new  trial  is  necessary  to  test  the  correctness  of 
peremptory  instructions  to  jury — 98. 

4.  Bill  of  exceptions  must  show  that  it  contained  all  the  evidence 
heard  upon  motion  for  new  trial — 607,  523. 

OVERT  ACT. 

Evidence*  of  an  overt  act  in  criminal  conspiracy,  though  not  In- 
cluded in  preconceived  plans,  is  competent,  when — 618,  673, 
674'. 

PAROL  EVIDENCE. 

Admissible  to  identify  land  described  in  a  conveyance  and  to 
show  Its  true  location — 706,  726-731. 

PEREMPTORY  INSTRUCTIONS  FOR  VERDICT, 

B^  VerdicU. 

PERSONAL  INJURIES. 

Liability  of  proprietor  for  Injuries  resulting  from  fall  of  awning 
roller  upon  a  pedestrian  during  repairment  of  the  awning  by 
an  independent  contractor — 696,  600,  603-617. 

See  Employer  and  Employee;  Railroads. 
POLICY  OP  INSURANCE. 

See  Health  Insurance;  Life  Insurance. 
POOR. 

1.  Special  tax  levied  by  county  court  must  be  so  denominated; 
phrase  "pauper  tax"  is  insuflacient,  when — 327. 

2.  Special  tax  for  the  support  of  the  poor  is  not  authorized,  for  it 
is  a  general  county  purpose — 327. 

POSTAL  CLERKS. 

1.  A  railway  postal  clerk,  In  the  discharge  of  his  duties  on  a 
railway  train,  is  a  passenger  with  all  the  rights  of  a  passen- 
ger— 13. 

2.  No  deduction  of  damages  for  salary  received  by  injured  party 
as  a  gratuity — 13. 

POWER  OP  ATTORNEY. 

Contemporaneous  power  of  attorney  to  grantor  to  collect  rents 
for  life  does  not  make  it  a  will — 657. 
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PRACTICH. 

1.  Rule  of  court  as  to  motions  for  new  trials  copied  In  transcript, 
when;  omission  supplied  by  suggestion  of  diminution,  etc. — 
98. 

2.  Right  to  contest  a  will,  if  disputed,  presents  a  preliminary 
controversy,  requiring  a  decision,  with  right  of  appeal,  before 
the  contest — 135,  140,  141. 

See  Supreme  Court  Practice. 

PRELIMINARY  CONTROVERSY. 

Right  to  contest  a  will.  If  disputed,  presents  a  preliminary  con- 
troversy, requiring  a  decision,  with  right  of  appeal,  before  the 
contest— 135,  140,  141. 

PRESUMPTION. 

1.  Against  unconstitutionality  of  statutes — 381,  403. 

2.  Inadequacy  of  the  consideration  may  be  so  gross,  unexplained, 
and  coupled  with  facts  inequitable  in  character,  as  to  raise  a 
presumption  of  fraud,  and  thereby  avoid  the  deed — 557. 

3.  No  presumption  of  fraud  arises  because  of  inadequacy  of  con- 
sideration, however  great  or  small,  when — 557. 

4.  Negligence  presumed  from  falling  of  awning  or  obstruction 
over  street,  If  unexplained  by  the  erector  and  maintainor 
thereof— 595,  617. 

5.  Negligence  not  presumed  against  employer  In  furnishing  appli- 
ances, from  Injury  to  employee,  when — 680,  689,  691. 

PRIVY  EXAMINATION. 
See  Married  Women. 

See  Separate  Eetate. 

PROBATE. 

See  Deeda  of  Conveyance  of  Land;  Wills. 

PUBUC  FERRIES. 

1.  Owner  of  both  banks  entitled  to  preference  of  ferry  franchise 
must  be  owner  at  both  landings;  landing  in  public  road — 5^4. 

2.  Discretion  of  county  court  in  granting  second  ferry  franchise 
is  not  grossly  abused  and  will  not  be  revised,  when — 524. 

3.  Ferry  franchise  Is  grantable  to  one  of  the  tenants  In  com- 
mon of  land  on  the  stream — 524. 

4.  Damages  recoverable  by  owner  of  one  ferry  franchise  against 
the  owner  of  another  ferry  franchise  wrongfully  excluding 
him  on  refunding  bond  given  upon  dissolution  of  injunction — 
524. 
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PUBLIC  NUISANCES. 

Encroachments  upon  streets  constitute  a  public  nuisance;  excep- 
tions—596,  606. 

PUBLIC  POLICY. 

1.  The  courts  and  the  public  are  concerned  in  the  conduct  of 
attorneys  at  laW'-263,  311,  313. 

2.  Noncompliance  with  city  ordinance  requiring;  fire  escapes 
cannot  be  waiyed,  as  public  policy  forbids  such  waiver — 470, 
476.  477,  479-481. 

PUBLIC  ROADS. 

1.  Damages  for  land  taken  for  public  road  paid,  how — 600. 

2.  Error  to  divest  title  out  of  landowner.  Public  entitled  to  an 
easement  only — 600. 

3.  Damages  payable  out  of  general  county  fund,  not  out  of  dis- 
trict road  fund — 500. 

4.  By  acceptance  of  dedication  and  working  for  years  by  action 
of  county  court — 624. 

6.  Finding  of  intent  by  court  of  chancery  appeals  to  dedicate  a 
road  to  the  public,  without  the  special  facts,  is  sufficient — 
624. 

QUARTERLY  COUNTY  COURT. 
See  Tax  Levies  by  County  Court 

RAILROADS. 

1.  A  railway  postal  clerk,  in  the  discharge  of  his  duties  on  a 
railway  train,  is  a  passenger  with  all  the  rights  of  a  passen- 
ger— 13. 

2.  Derailment  of  train  with  consequent  injury  establishes  a  prima 
facie  case  of  negligence,  but  the  presumption  may  be  rebutted 
—13. 

3.  High  rate  of  speed  not  negligence  per  se — ^13. 

4.  No  deduction  of  damages  for  salary  received  by  injured  party 
as  a  gratuity — ^13. 

6.  Municipal  corporations  are  not  liable  in  damages  to  abutting 
owner  for  permitting  steam  railroad  to  occupy  street  beyond 
the  extension  of  his  line— 224,  227,  228. 

6.  Statutes  for  prevention  of  accidents  on  railroads  are  not  ap- 
plicable to  employees — ^257. 

7.  Burden  rests  upon  injured  employee  to  show  existence  of  dan- 
gerous obstruction  and  employer's  knowledge  thereof,  when — 
680,  683-691,  and  especially  689-691. 

8.  Evidence  of  obstruction  near  railroad  track  not  showing  neg- 
ligence of  the  railroad  company,  when— 680,  683-699. 
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REASONABLE  DOUBT. 

1.  Every  fact  and  element  of  the  offense  must  be  proved  beyond 
a  reasonable  doubt  to  warrant  a  verdict  of  guilty — 430,  450- 
461. 

2.  Evidence  creating  a  reasonable  doubt  as  to  the  truth  of  con- 
tention of  self-defense  entitles  defendant  to  acquittal — 430, 
451,  460,  461. 

3.  Charge  misleading  as  eliminating  defense  of  self-defense,  and 
as  not  requiring  proof  of  the  offense  and  venue  beyond  a  rea- 
sonable doubt  is  erroneous— 430,  452,  453,  460-462. 

4.  Finding  of  guilty  must  be  made  from  the  evidence  beyond  a 
reasonable  doubt,  as  with  or  without  mitigating  circumstances, 
when— 430,  453,  454,  462,  463. 

5.  Instruction  requiring  the  reasonable  doubt  to  be  a  substan- 
tial and  well-founded  doubt  Is  erroneous,  when — 430,  454, 
463-467. 

RECORD. 

Affidavits  of  counsel  are  not  permissible  to  determine  what  con- 
stitutes part  of  record — 698. 

See  Bills  of  Exceptions;  Diminution  of  Record. 
REFORMATION  OF  DEEDS. 

See  Ejectment. 
REFUNDING  BOND. 

See  Injunctions,  4. 
REGISTRATION. 

1.  Deeds  of  conveyance  of  land  of  a  married  woman  executed  by 
an  attorney  in  fact  may  be  validated  by  registration  for 
twenty  years,  when — 315. 

2.  Defective  or  void  probate  cured  by  registration  for  twenty 
year,  when — 315. 

3.  Rule  that  deeds  of  conveyance  of  land  are  effective  as  in- 
tended, where  description  is  erroneous  as  to  land  actually  sur- 
veyed and  marked  out  on  the  ground  is  not  against  the  policy 
of  the  registration  laws,  where  subsequent  purchaser  had  no- 
tice—706,  723-743. 

REMANDMENT. 

1.  Proper  judgment  dismissing  petition  to  contest  a  probated 
will  rendered,  by  supreme  court  upon  reversal,  without  re- 
mandment,  when — 135,  137,  152. 

2.  Supreme  court  will  correct  erroneous  or  imperfect  judgment, 
when — ^247. 
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REIMANDMHNT. — Continued. 

3.  Trial  judge's  erroneous  disregard  of  finding  of  mitigating  cir- 
cumstances may  be  corrected  by  supreme  court  in  its  Judg- 
ment of  affirmance— 430,  468. 

4.  For  judgment  in  accordance  with  verdict,  where  no  judg- 
ment was  rendered  in  the  court  below — 537. 

REPEAL  OF  STATUTES. 

See  Statutes. 

REPUTATION. 
See  Character. 

REfVERSAL. 

Not  for  harmless  or  nonprejudicial  error  in  charge  of  court — 364, 
3^9,  415,  480,  439*449,  507,  510-522. 

REVOCATION. 

See  Deeds  of  Conveyanoe  of  Land»  5,  6,  9;  Wills. 
RIGHT  OF  ENTRY. 

Conyeying  estate  on  condition  need  not  reserve  to  heir  a  right 
of  entry  in  case  of  breach — 557. 

RULE  OF  COURT. 

As  to  motion  for  new  trials  copied  in  transcript,  when;  om\a- 
sion  supplied  by  suggestion  of  diminution,  etc. — 98. 

SAI4E  OF  LANDS  OF  DECEDENTS  TO  PAT  DEBTS. 

See  Administration. 

SELF-DEFENSE. 

• 

1.  Against  apparent  danger  exists,  when;  charge  making  right 
depend  upon  what  wtmld  be  the  conduct  of  persons  of  ordi- 
nary prudence,  caution  and  courage  is  ernmeous— 430,  441- 
449. 

2.  Erroneous  instruction  as  to  apparent  danger  where  it  is  a  case 
of  actual  danger  or  no  danger  at  all  is  not  prejudicial  nor  re* 
versible  error,  when— 430,  441,  442,  443,  445,  446,  448. 

3.  Evidence  creating  a  reasonable  doubt  as  to  the-  truth  of  con- 
tention of  self-defense  entitles  defendant  to  acquittal — 430, 
451,  460,  461. 

4.  Misleading  as  eliminating  defense  of  self-defense,  and  as  not 
requiring  proof  of  the  offense  and  venue  beyond  a  reasonable 
doubt  is  erroneous — 430,  452,  453,  460-462. 
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SBPARATE  BSTATB. 

1.  Created  by  deed  from  husband  to  wife — 539. 

2.  No  prlyy  examination  is  necessarji  if  power  of  feme  sole  is 
conferred  by  deed — 539. 

3.  Deed  of  married  woman  conveying  her  separate  estate  with- 
out priyy  examination,  is  void,  when  power  of  feme  sole  is  not 
expressly  conferred — 539. 

SBPARATB  MAINTENANCE. 

See  Husband  and  Wife. 
SOLDIERS'  HOME. 

See  Elections. 
SPECIAL  REQUESTS  FOR  FURTHER  INSTRUCTIONS. 

See  Charge  of  Court. 
SPECIAL  TAX  LEVIES. 

See  Tax  Levies  by.  County  Court. 
STATE. 

1.  Constitutional  provision  as  to  suits  against  the  State  is  not 
self-executing— 82,  89. 

2.  Suit  against  the  State's  coal  oil  inspector  to  restrain  inspec- 
tion and  collection  of  fees  cannot  be  maintained,  when — 82. 

3.  Suit  against  officials  to  enjoin  certification  of  Illegal  and  void 
assessment  of  taxes  and  their  collection  thereunder  is  not  a 
suit  against  the  State— 115, 123, 127, 128. 

STATE  BOARD  OF  EQUALIZERS. 

1.  Remedy  by  bill  in  chancery  against  the  void  action  of  the 
State  board  of  equalizers  in  the  assessment  of  taxes — 115, 
127-129. 

2.  A  quasi  court  of  record,  and  its  action  cannot  be  collaterally 
attacked  except  where  void  for  fraud  or  want  of  Jurisdiction 
—115,  129-134. 

3.  But  for  irregularity  in  failure  to  hear  evidence,  the  remedy  is 
by  certiorari  in  a  court  of  law — 115,  133,  134. 

STATUTE  OF  FRAUDS. 

Not  violated  by  rule  that  a  deed  Is  effective  as  intended,  where 
the  description  is  erroneous  as  to  land  actually  surveyed  and 
marked  out  on  the  ground — 706,  723-744. 
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STATUTES. 

1.  No  implied  repeal  when  not  repugniant — 500. 

2.  Of  State  statutes  to  avoid  conflict  with  constitution,  State  and 
federal,  and  acts  of  congress  within  its  power — 618,  641,  642. 

3.  Anti-trust  statute  is  constitutional;  not  regulation  of  inter- 
state commerce;  "importation"  used  for  articles  already  im- 
ported—618,  642.  648,  644. 

4.  Regulating  intrastate  commerce  enforced,  though  containing 
clauses  invalid  as  attempting  to  regulate  interstate  commerce, 
when — 618,  644,  645. 

6.  Corporations  are  not  included  in  the  words  "person  or  per- 
sons" in  a  statute  showing  a  contrary  intention,  when — 618, 
648-654. 

STATUTES   OP  LIMITATIONS. 

New  action  within  one  year  after  dismissal  of  first  suit  for  fail- 
ure to  file  declaration,  where  the  first  suit  was  brought  in 
time,  when — 415,  423-428. 

STATUTORY  CONSTRUCTION. 

1.  Statutes  to  be  construed  so  as  to  make  them  effective,  if  pos- 
sible;   presumption  against  unconstitutionality — 381,  403. 

2.  Intent  will  prevail  over  strict  letter  or  literal  sense;  general 
terms  limited;  narrow  terms  expanded,  when — 381,  403,  404. 

3.  Intention  to  prevail  over  the  literalism  of  the  terms  used, 
when— 618,  638-641,  643,  644. 

4.  Of  State  statutes  to  avoid  conflict  with  constitution.  State  and 
federal,  and  acts  of  congress  within  its  power — 618,  641,  642. 

6.  Anti-trust  statute  is  constitutional;  not  regulation  of  inter- 
state commerce;  "importation"  used  for  articles  already  im- 
ported--618,  642,  643,  644. 

STREET  RAILROADS. 

See  Common  Carriers,  5-8. 
STREETS. 

See  Municipal  Corporations. 
SUGGESTION  OP  DIMINUTION. 

See  Diminution  of  Record. 

SUPREME  COURT  PRACTICEw 

1.  Proper  judgment  dismissing  petition  to  contest  a  probated  will 
rendered  by  supreme  court  upon  reversal,  without  remand- 
ment,  when— 135,  137,  162. 
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SUPREMB  COITRT  PRACTICE.— Continued. 

2.  Supreme  court  will  correct  erroneous  or  Imperfect  judgment, 
when — ^247. 

8.  Trial  judge's  erroneous  disregard  of  finding  of  mitigating  cir- 
cumstances may  be  corrected  by  supreme  court  in  its  judg- 
ment of  affirmance — 430,  468. 

4.  Remandment  for  judgment  in  accordance  with  the  verdict 
where  there  was  no  judgment  rendered  thereon  in  the  court 
below — ^537. 

TAX  LEVIES  BY  COUNTY  COURT. 

1.  Special  tax  levied  by  county  court  must  be  so  denomi- 
nated; phrase  "pauper  tax"  is  insufficient,  when — 327. 

2.  Special  tax  for  support  of  the  poor  is  not  authorized,  for  it  is 
a  general  county  purpose — ^327. 

3.  Special  tax  levy  for  workhouse  changed  by  subsequent  amend- 
ment or  new  levy  for  courthouse  improvements  only — 327. 

4.  Special  tax  levy  for  vault  and  water-closet  improvements  for 
courthouse  may  be  made  under  statute — 327. 

5.  Special  tax  levy  for  current  year  may  be  modified  by  amend- 
ment or  new  levy  made  at  succeeding  January  term,  and  the 
tax  collected  for  the  year  of  the  original  levy — 327. 

TAXATION. 

1.  Injunction  against  illegal  assessment  of  taxes  is  not  prevented 
by  statute  prohibiting  injunction  against  collection  of  State 
taxes,  when— 115,  123,  126,  127. 

2.  Suit  against  officials  to  enjoin  certification  of  illegal  and  void 
assessment  of  taxes  and  their  collection  thereunder  is  not  a 
suit  against  the  State— 116,  123,  127,  128. 

3.  Remedy  by  bill  in  chancery  against  the  void  action  of  the 
State  board  of  equalizers  in  the  assessment  of  taxes — 115, 127, 
128. 

4.  State  board  of  equalizers  is  a  quasi  court  of  record,  and  its 
action  cannot  be  collaterally  attacked  except  where  void  for 
fraud  or  want  of  jurisdiction— 115,  129-134". 

5.  But  for  irregularity  in  failure  to  hear  evidence,  the  remedy  is 
by  certiorari  in  a  court  of  law — ^115,  133,  134. 

6.  Status  of  property  for  taxation  is  fixed  as  of  January  the  tenth 
of  each  year,  when — 569, 

7.  Municipal  corporations  must  have  legislative  authority  to 
levy  taxes,  and  can  only  tax  accordingly — 569. 

8.  Real  estate  to  be  taxable  for  municipal  purposes,  must  be 
within  the  corporate  limits  on  the  date  fixing  the  status  of 
property  for  taxation;  case  in  judgment — 569. 
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TAXATION.— Continued. 

9.  Question  whether  the  legislature  may  confer  power  upon  a 
municipality  to  fix  the  tax  year  at  a  date  different  from  that 
fixed  by  the  general  law  is  reserved  and  not  decided — 569. 

10.  Foreign  corporation  furnishing  schoolbooks  under  contract 
with  the  State  is  not  a  public  and  governmental  agency  ex- 
empt from  taxation  on  its  business  and  property  here — ^745, 
765. 

11.  Such  corporation  is  subject  to  taxation  as  a  merchant  on 
books  kept  here  for  sale — ^745,  765-771. 

TECHNICALITIES. 

Technicalities  are  instruments  in  the  hands  of  Justice  to  serve 
her  ends,  not  cords  to  bind  her — 520. 

TENDER. 

1.  Tender  according  to  contract  rate  of  life  insurance  is  unneces- 
sary, where  an  illegally  increased  rate  is  insisted  on — 203, 
217-221. 

2.  Tender  of  insurance  premium  is  unnecessary  w^ere  an  as- 
sessment is  not  made,  when — ^208,  221. 

TRANSCRIPT. 

Fees  of  clerk  for  making  it  will  be  disallowed,  where  it  is  In 
inextricable  confusion — 537. 

TRAVERSE  JURY. 

Objection  that  negroes  are  excluded  from  trial  panel  is  not 
sustained,  when — 235. 

UNITED  STATES. 

1.  Resident  inmates  and  employees  of  a  Soldiers'  Home  over 
which  the  United  States  has  exclusive  Jurisdiction  are  not 
qualified  voters  in  elections  in  this  State  where  said  Home 
is  located — 334,  338-350. 

2.  Reservation  of  right  of  inmates  of  Soldiers'  Home  to  vote  in 
elections  in  this  State  made  in  act  ceding  exclusive  Jurisdic- 
tion thereover  to  the  United  States,  is  unconstitutional,  in- 
valid, and  noneffective — 334,  342-350. 

3.  ESxclusive  jurisdiction  of  Unites  States  is  not  affected  by  the 
conveyance  of  land  purchased  by  it  to  a  corporation  owned 
and  controlled  by  it,  when — 334,  346,  347. 

VENUE. 

Charge  of  court  misleading  as  eliminating  defense  of  self- 
defense  and  as  not  requiring  proof  of  the  offense  and  venue 
beyond  a  reasonable  doubt  Is  erroneous— 430,  452,  453,  460- 
462. 
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VERDICTS. 

1.  Cure  inflrmities  in  indictments,  when,  case  in  Judgment — ^94. 

2.  May  be  directed  by  the  court  where  the  uncontroverted  ev- 
idence disentitles  the  plaintiff  to  a  recovery,  when — 98. 

3.  Motion  for  new  trial  is  necessary  to  test  the  correctness  of 
peremptory  Instructions  to  jury — 98. 

4.  Peremptory  instructions  for  verdict  in  favor  of  defendant 
should  be  given  in  the  suit  of  a  mining  employee  against  the 
mine  owner  for  injuries  sustained  as  the  result  of  the  negli- 
gence of  the  certificated  mine  foreman;  dismissal  of  suit  for 
for  failure — 168. 

But  see  Acts  1907,  ch.  540,  sees.  7  and  8,  enacted  to  obviate 
this  decision,  holding  the  mine  owner  not  liable  for  the  negli- 
gence of  the  certificated  mine  foreman,  by  altering  the  stat- 
ute under  which  it  was  made. 

6.  For  personal  injuries  sustained  by  the  evidence  of  defend- 
ant's negligence — 416,  417-423. 

6.  Evidence  stated  and  held  not  to  preponderate  against  verdict 
of  murder  in  the  first  degree — 430,  435-439. 

7.  Questions  as  to  proper  equipment  of  fire  escapes  under  city 
ordinance,  and  whether  failure  to  so  equip  was  proximate 
cause  of  injury,  are  for  the  Jury;  and  direction  of  verdict  is 
error,  when--470,  476,  477,  479-481. 

8.  Motion  for  peremptory  instructions  for  verdict  for  defendant 
without  action  thereon  cannot  be  reviewed  for  failure  to  so 
instruct— 680,  696,  697. 

9.  No  inference  that  motion  for  peremptory  instruction  for  ver- 
dict was  overruled,  from  immediately  giving  case  in  general 
charge  to  Jury,  when— 680,  696,  697. 

10.  Motion  for  peremptory  instructions  for  verdict  for  defendant 
properly  granted  is  determinative  of  the  case — 680,  697. 

VOLUNTAHY  MANSLAUGHTER. 

Verdict  for,  supported  by  the  facts — ^285. 

VOTERS. 

See  Elections. 

WAIVER. 

Noncompliance  with  dty  ordinance  requiring  fire  escapes 
cannot  be  waived,  as  public  policy  forbids  such  waiver— 470, 
476,  477,  479-481. 
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WATERS  AND  WATERCOURSES. 

1.  Goal  mine  operator  is  liable  for  damages  resulting  from 
pumping  acidulated  subterranean  water  from  his  mine  into 
a  stream  and  rendering  it  unfit  for  its  accustomed  use — 180. 

WIFE. 

See  Husband  and  Wife. 

WILLS. 

1.  Statements  of  testator  concerning  marital  relations  are  inad- 
missible in  a  will  contest — ^73. 

2.  Right  to  contest  a  will,  if  disputed,  presents  a  preliminary 
controYcrsy,  requiring  a  decision,  with  right  of  appeal,  before 
the  contest— 135,  140,  141. 

3.  If  a  later  substituted  will  revoking  an  earlier  will  fails  for  any 
reason,  the  earlier  will,  if  itself  valid,  remains  in  full  force 
and  effect — 135,  141-143. 

4.  Heir  or  next  of  kin  left  nothing  under  an  earlier  and  valid 
will  cannot  contest  a  subsequent  will — ^135,  141,  143-148. 

5.  Evidence  of  valid  earlier  unprobated  will  is  admissible  to  pre- 
vent contest  of  subsequent  will  by  an  heir  left  nothing  under 
earlier  will— 185,  141,  143-152. 

6.  No  estoppel  by  probate  of  will  to  rely  on  earlier  will  to  pre- 
vent contest  of  the  later  probated  will — ^135,  148,  149. 

7.  Proper  Judgment  dismissing  petition  to  contest  a  probated 
will  rendered  by  supreme  court  upon  reversal,  without  re- 
mandment,  when — 135,  137,  152. 

8.  Instrument  may  be  a  will,  although  in  form  a  deed — 657. 

9.  Contemporaneous  power  of  attorney  to  grantor  to  collect  rents 
for  life  does  not  make  it  a  will — 557. 

10.  A  power  of  revocation  reserved  does  not  convert  deed  into 
a  will— 557. 

11.  Surrounding  facts  may  be  considered  to  ascertain  whether 
deed  or  will  was  intended — 557. 

WITNESSES. 

1.  Accused  cannot  be  impeached  as  a  witness  by  subsequently 
reputed  specific  acts  of  vidousness,  when — 363,  374-380. 

2.  Accused  cannot  be  impeached  as  a  witness  by  testimony  of 
other  witnesses  as  to  specific  acts,  when — ^363,  379. 

3.  But  accused  may  be  impeached  as  a  witness  by  questions 
asked  him  as  to  specific  acts,  but  the  inquiry  is  closed  with 
his  denial— 363,  379. 

4.  Evidence  is  admissible  to  sustain  good  character  of  plaintiff 
where  an  effort  is  made,  upon  cross-examination,  to  discredit 
him  as  a  witness — 415,  428,  429. 

WORKHOUSE. 

Special  tax  levy  for  workhouse  changed  by  subsequent  amend- 
ment or  new  levy  for  courthouse  improvements  only — 327. 


3738    lilO 


I  HARVARD  LAW  LIBRARY 


